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PROCEEDINGS
CHAIRMAR LLOYD: The meeting will come to order. We

are here this morning to hear testimony on House Bill 1842,
legislation introduced by Representative Tom Murphy
regarding the administrative suspension of drivers’
licenses for DUI offenses.

The Committee had considered this legislation
several months ago. Many guestions had arisen with regard
to the need for this legislation, the cost of this
legislation, and what we would like to do this morning is
to hear testimony from people who have an interest to help
us in making a decision as to whether this legislation
should go forward, and, if it should, whether there ars
changes which need to be made.

Before we hear from the first witness, we have
received testimony in writing from the Pennsylvania AAA
Federation and also testimony in writing from the Century
Council, Ambassador John Gavin. They are not able to
present oral testimony this morning, and these, without
objection, will be accepted into the record.

(Whereupon, the written testimony of the
Pennsylvania AAA Federation and The Century Council
follows:)

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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600 North Third Street * P.O. Box 2865 * Harrisburg, PA 17105-2865 * (717) 238-7192 FAX (717) 238-6574

October 13, 1992

The Honorable Joseph A. Petrarca, Chairman
Pernsylvania House of Representatives
Transportation Committee

Room 202, South Office Building
Rarrisburg, PA 17120

Re:

Dear Representative Petrarca:

The Pennsylvania AAA Federation hereby submits the attached research
regarding the above-referenced issue. As Richard Gmerek, the Federation’s
governmental representative, indicated to you and your staff, we would appreclate
it if this letter and the attached research would be included as a matter of
record for the above-referenced public hearing on October 13, 1992.

The stated policy of the Federation supports administrative suspension
revocation of licenses when probable cause ekists that driving under the
influence of alcohol or other drugs has occurred. AAA endorses administrative
license suspension laws allowing police officers to physically take possession
of motorists’ driver's licenses for probable cause and te replace them with
limited, temporary permits and notices of suspension, providing that due process
is assured through prompt administrative hearings and appeals to the courts on
the merits of the charge. In addition, the Federatiom respectfully urges this
Committee and the Gemeral Assembly to adopt an administrative suspension law
which maintains statutory language that assures that motorists with substance
abuse problems receive proper evaluation and referral to authorized drug and
alcohol treatment programs.

We trust that this research which we are providing and the stated policy of
the Federation will be of assistance to you and your Committee at the Public
Hearing on October 13. At the same time, if there is any other information that
is needed or if there are any questions regarding the Federation’s policy on the
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issue of administrative suspension or the research which we have provided, please
do not hesitate to contact me at (717) 238-7192 or Richard Gmerek at (717) 238-

2900.
Sincerely,
Elaine Farrell, CAE
Executive Director
EF/11p
Enclosures

cc: Paul Parsells, Executive Director
House Transportation Committee
Richard Gmerek, Tucker Arensberg, P.C.
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Chairman Petrarca, distinguished members of the Transportation
Committee:

My name is John Gavin. I am Chairman of The Century Council, a
nonprofit organization dedicated to reducing alcohol abuse and misuse
across the Untied States.

I am pleased to add the strong support of The Century Council for the
Pennsylvania House of Representative’s efforts to adopt administrative
license revocation (ALR) legislation as provided in House Bill 1942.

Publicly announced in May, 1991, the Council is funded by more than 400
concerned distillers, vintners, brewers and licensed beverage wholesalers
who are dedicated to combatting the abuse of their products.

We at the Council have chosen to commit our resources to the two areas
of abuse that are of greatest concern to the American public: drunken
driving and underage drinking problems.

Materials describing The Century Council and its programs appear as an
attachment to my testimony. Not all licensed beverage companies support

us. A list of those who do is included.

Pennsylvania was one of the first states in the nation to place our "Front
Lines" retail point-of-sale materials in its state liquor stores to help prevent
attempted purchase of alcohol by minors. Samples of these materials,
which we are making available free-of-charge to retailers, are attached.

3D



Nationally, more than 100,000 concerned wholesalers and retailers have
ordered more than 1.5 million pieces of these materials - including posters,
buttons, employee pledge forms and the like — and we are receiving highly
favorable comments about their effectiveness.

In addition to helping prevent underage access to alcohol at the point of
sale, The Century Council is also combatting drunken driving by supporting
passage of ALR laws in the 19 states that do not have them. We are adding
our efforts to those of concerned citizens, insurers, government officials and
others across the country to urge the adoption of tough uniform ALR laws.
Thirty-one states and the District of Columbia already have ALR on their
books. We were pleased to be involved in coalitions this year that helped
enact ALR in Nebraska and New Hampshire. I respectfully urge that
Pennsylvania waste no time in becoming the 32nd member of this club.

I doubt I am the first person to make this point, but it is so vitally important
andbearsrepeating: across the country highway safety experts report

Research shows that ALR is a highly effective deterrent to drunken driving
because it imposes stiff, swift and sure sanctions against DUI offenders.
It gives the police increased motivation to enforce DUI laws because they
know that the arrest will stick. It helps relieve court congestion by

removing incentives to manipulate the system.

Arguments have been raised against ALR laws, but in our view, they do not
hold up to close scrutiny.
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Opponents of ALR have suggested, for example, that it is inconsistent with
due process of law. However, ALR has consistently survived judicial
review and was ruied constitutional by the U.S. Supreme Court. Courts
have ruled that due process is protected by the assurance of a speedy
administrative hearing that allows individuals to contest the facts of the
arrest.

Opponents also claim that by depriving working men and women of their
licenses, ALR can cost people their jobs. But in fact, research in several
states has shown that ALR rarely leads to job loss. Moreover, by reducing
the consequences of job loss and incapacitation that result from drunken
driving accidents, ALR makes a net positive economic contribution.

I am aware of few anti-drunken driving laws that have been so thoroughly
researched and scrutinized as has ALR over the past decade. And, to
repeat, study after study reinforces the fundamental fact the ALR WORKS.

That is why The Century Council is committed to see ALR become law
across the land.

The Century Council today respectfully adds its voice to those who call on
Pennsylvania to adopt an effective administrative license revocation law.
ALR is one important way to help put a halt to the drunken-driving
tragedies that imperil your state’s roads.

Thank you for the opportunity to share the views of The Century Council
on this important issue.
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CHAIRMAN LLOYD: The first witness who is here this
morning to testify is the District Attorney of Lackawanna
County, Michael Barrasse.

Mr. Barrasse.

MR. BARRASSE: Good wmorning.

Law enforcement no longer treats drunk driving as a
victimless crime. No longer are police officers simply
giving drunk drivers a ride home. No longer are they
enabling. the drunk driver by condoning his or her conduct.
Statistics throughout the Commonwealth show that law
enforcement has not only stepped up its enforcement of DUI,
but, in fact, in many areas have tripled and guadrupled the
number of arrests in the last four years. With this
dramatic rise in enforcement, certain inherent problems
have come to surface.

The criminal justice system has not come to grips
with the manner in which to handle repeat offenders through
effective treatment and punishment, nor is our criminal
justice system equipped to handle the housing of the drunk
offenders. However, there lies a problem of equally great
importance, and that is the arresting of an individual for
DUI homicide or DUI and allowing that person tomorrow to
get back in the same vehicle in which he utilized to commit
the heinous act the evening before.

While the comparison seems drastic, what really is

COMMONWEALTH REPORTING COMPANY (717} 761-7150
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the difference between allowing an individual to drive a
car after committing a homicide by motor wvehicle DUI than
the giving of a hand gun back to a defendant in a murder
case following his slaughter of young children?

When you consider that it is the increased
enforcement that is now allowing law enforcement to be
aware of the identity of drunk offenders, it now becomes
law enforcement and the Commonwealth’s responsibllity to
protect innocent viotims from this drunk driver who is
already identified by law enforcement.

It is, therefore, ironic that the very enforcement
procedures that have shown to work so effectively are also
responsible for the Commonwealth’s allowing repeat
offenders back on the road within hours after their DUI
conduect.

Since police officers are no longer closing their
eves to the DUI offenders, nor is 1t accepted thinking that
the offender just needs a ride home and he will be okay,
the police officers are now left with an administrative
procedure that often fails to keep up with their
enforcement procedures.

In Lackawanna County, within the last year arrests
for DUI have tripled the figures of 1889. 1In 1882 there
will be approximately 1,200 DUI arrests, while in 1988

there were approximately 390. The remarkable statistic,

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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however, is not the increase of arrests but the number of
second, third and fourth offenders within this last year-
and-one-half periocd, Many of the offenders are not through
the criminal justice system on the first DUI when they
commit the second and subsequent offenses.

It is frustrating for a police officer who had
competently and responsibly carried out his duties in
arresting an individual for DUI to see that same person out
on the highways the following day or week, again DUI, with
no means to prevent this person from driving the same
vehicle he was originally arrested for driving DUI. This
problem is carried to the extreme when a police officer,
or, even worse, a victim of a DUl sees the offender driving
while this person is still recovering from injuries
received,

The worse scenario is that of the family of a victim
of a DUl homicide who knows that the drunk driver that
killed their daughter is still driving on the highways.

Todd Reaser was arrested on September 8, 1880, for a
homicide DUI that occurred on Mulberry Street in the City
of Scranton. Mr. Reaser was prosecuted and was found
guilty of Homicide by Motor Vehicle by a jury trial on
March 15, 1981,

After the verdict, the defendant filed post-trial

motions. Since that date, the post-trial motions have been

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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decided and sentencing is scheduled for October of this
year. Technically, he, therefore, has not been "“convicted"
of this crime until he is sentenced. The DL-21 (Attach-
ment A) report, therefore, has not been forwarded to the
Pennsylvania Department of Transportation. However, as you
can see by the attached inquiry (Attachment B) on Todd
Reaser’s license, he still has no suspension for this most
heinous crime in which a nineteen year old girl died
because of his drunk driving.

As is the case with defendant John Gomba, who on
January 25, 1992, while driving under the influence, killed
an off-duty Scranton policeman. Mr. Gomba had been
prosecuted in 1977 for a DUI, had his license restored, and
today, while awaliting trial, still drives without a
suspension on his license (Attachment C).

As can be seen by the attached list (Attachment D)
of repeat DUl offenders, the number of cases which this
applies to reaches easily into the hundreds. The need for
such a bill is clear upon review of horror cases like this
throughout the Commonwealth.

In view of House Bill 1942, however, there are
several questions which are both procedural and technical
in nature. 1534.1(B) requires a police officer forward to
the department within 24 hours of arrest a sworn or

affirmed report numerating all information relative to the

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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8
enforcement action. The phrase "24 hours of arrest" should
be changed to the "24 hours from time of filing complaint.”
This would alleviate any questions as to those individuals
that are taken from the scene or into custody, therefore,
technically under arrest but yet released and the paper not
filed for several days later.

Further, there is no indication as t¢ what penalty
will occur if a police officer does not forward such
information within 24 hours of arrest. The question that
begs, therefore, would be: does the driver not receive a
penalty because of the fact that the officer did not file
within the prescribed time?

Section 1534.1(B)2 states: “On behalf of the
department, the police officer directing the administration
of the chemical test under Bection 1547 relating to
chemical testing to determine the amount of alcohol or
controlled substance shall serve immediate notice of
suspension personally on a person whose test results
indicate an amount of alcohol by weight in the blood of .10
percent. or greater. There are several procedural problems
with this.

First, in Lackawanna County there are two DUI
Processing Centers. At the processing centers, there is a
phlebotomist present at both sites drawing the blood. This
blood is then transferred to Clinical Laboratories. Test

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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9
results are received approximately three to four days after
the bleood is taken. The pclice officer directing the
administration of a chemical test, therefore, is unable to
have knowledge as to the test results, and, therefore,
would not be able to give them at the time the person is
taken in. This report and notice procedure would place a
cumbersome responsibility upon the officer to now go out
upon recelving the test results and serve personal notice
on each DUI offender.

On October 2 and 3, 1992, 25 individuals were
processed through the DUI centers in Lackawanna County, of
which 23 were over the legal limit of .10 percent. This
information was not received until October 7, 1982, and
with the passing of House Bill 1842 in its present state,
it would require the police officers to go out immediately
and serve all 23 of those individuals with such
notlfication. This is not feasible.

While I believe that the period of suspension should
start immediately for the drunk driver for the periocd of
time as stated, and that those who refuse chemical testing
should also have their license suspended immediately, I
believe it is of equal importance that the license not be
given back to the offender until they have been clinically
evaluated.

The Legislature did a splendid job in dealing with

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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repeat offenders under Act 122. Don't let the first time
offender receive his license back until he, too, is
evaluated, and, if treatment is recommended, until he
completes treatment. Walting for the subsequent offenses
is too late once we identify that the person is a drunk
driver.

The Commonwealth issues the license to a person of
age and competency to drive. Once the Commonwealth
identifies that this person is a drunk driver, it is the
Commonwealth’'s responsibility to withhold that driver’s
license until such time that the driver proves that he is
competent (SOBER) tc drive again.

Thank you.

{Whereupon, the attachments to Mr. Barrasse’s

written testimony follow:)

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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CHAIRMAN LLOYD: Thank you.

One of the changes which this legislation would make
is to make it easier for the government to take a license
based on the evidence in the case. Under current law it is
necessary to get a conviction in a criminal court, proved
beyond a reasonable doubt. Under this legislation it would
be possible to administratively take the license on a
finding of preponderance of the evidence.

In order to understand whether that is a significant
change, it would be heipful if you could give us some
indication of the number of prosecutions which you don’t
bring or which you lose because you don’t think you can
prove it beyond a reasonable doubt, but which you think we
could get a suspension if all we had to do was prove
preponderance of the evidence.

MR. BARRASSE: I think we have recognized that --
going through the criminal justice system with a case to a
test of beyond a reasonable doubt, we have now drawn up
guidelines such that below .10 we recommend a policeman
make an arrest, or actually filing of a complaint. Then we
review each arrest afterwards to see whether or not the
police officer feels, along with the assistant specially
assigned for DUI cases, feel they have enough evidence to
get beyond a reasonable doubt.

If the case is such in which it is between .05

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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12
and .10, and there is an accident where there are some
other probiems with the case, we will usually pursue the
arrest. If it is less than .10, though, and we feel that
the presumption is not with us, and there is difficulty in
proving it beyond a reasonable doubt, our standard,
therefore, is that we do not go ahead with the DUI offense
because of the responsibility that we have before the
court.

We feel that if you did have a preponderance of the
evidence, as compared tco beyond a reasonable doubt, the
taking of a license would be much, much easier if the proof
was given. That we cannot do in criminal court. We could
do that in an administrative hearing. And we feel that
because of the fact that it is a privilege, a license, that
it is the correct way to go.

CHAIRMAN LLOYD: Under the bill, however, we would
not be giving the right to take a license administratively
for under .10. That would have to be an amendment.

So 1 guess, to zerco in on my guestion, assuming that
the bill stays the way it is, that you lose your license
only if you are at .10 or above, how many additional
suspensions would we get that way with preponderance of the
evidence that we do not get now through the criminal
Justice system?

MR. BARRASSE: I could not give you a specific

COMMONWEALTH REPORTING COMPANY (717} 761-7150
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13
number. However, I could say to you that 1 feel that the
percentages there would have to be between five and ten
percent of the total numbers. And while that may not sound
like a great number, I believe that cur repeat offenders
show that it is., When you have hundreds of cases a year
that are repeat offenders, I think that the fact that we
are now taking the license immediately would have a greater
impact than that five or ten perceni, because now we’re
talking about- second and subsequent offenses. So I don’'t
think we have to narrow in on which prosecutions go forward
as compared to how is it going to affect further driving.
And if we have those that are already in the 15 to 20
percent total that we believe are definitely, in Lackawanna
County alone, being DUI offenders, then we feel that that
is a very substantial amount and has to be addressed
immediately.

CHAIRMAN LLOYD: The second issue that I want to ask
about before opening it up to other members is some people
félt, when we considered this bill before, that this was an
unnecessary cost to the Commonwealth. You have suggested
that we might get five to ten percent more suspensions, and
that may change their perception.

But in terms of the time, unless we lengthen -- and
there is a proposal in this bill to lengthen the minimum

suspension from one to three months, but unless we lengthen

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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the maximum suspension period, we are really dealing with a
time machine problem. We’re going to take the person’s
license sooner, but he is going to get it back sooner.

You suggest that we shouldn’t give it back at all
until we go through some other procedures. That is not in
the bill at the present time.

Assume with me that we were golng to focus strictly
on the bill the way it is. What, if any, benefit is there
to taking the person’s license now and giving it back to
him in a year, as opposed to taking it six months and
giving it back 18 months from now?

MR. BARRASSE: Well, even though it may not seem
logical -- I’m not sure what the state’s statistics are --
we find that our repeat offenders are usually within a very
short period of time; that persons that are drunk driving
don’t necessarily wait until their ARD period is over with
or their suspension time is over with; that, in fact,
within the next three, six months, we have second and third
offenses occurring.

Because of that I think the most effective way is to
take that license immediately upon the person finding that
they are .10 or above. But I think for the Legislature to
ignore the fact that the numbers that we have don’t call
for some type of clinical evaluation is really -~ we are

putting the problem aside, and all you’re going to be doing

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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then is taking the license and not addressing the real
problem; that is that you do have these huge numbers that
are second, third and fourth time offenders.

CHAIRMAN LLOYD: Other members who have questions?

REPRESENTATIVE FAIRCHILD: On your repeat DUI
offenders attachment --

MR. BARRASSE: Yes,

REPRESENTATIVE FAIRCHILD: ~- the names there, is
that a compilation of over a --

MR. BARRASSE: It’s a year~and~a-half. It should be
to the beginning of 1991 ~- 1881 to present. The blood
alcohol on the right is the last test that we had on file.

As you can see there, there’s over -- I believe
there’s over 120 there, and that was only what we were able
to do on Thursday of last week.

REPRESENTATIVE FAIRCHILD: Were these people that
were -- obviously repeat DUIs, but were these people who
had their license in hand and were arrested, or is this
Just a list of repeat DUI offenders?

MR. BARRASSE: The most that we’re able to show,
almost all of these -- there were only two that we’re able
to show that had refusals, that did not have their license
on them at the time. So in the year-and-a-half period
we’re over 120 in just a cursory review of our files.

REPRESENTATIVE FAIRCHILD: And 118 of those had

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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existing licenses?

MR. BARRASSE: BHad existing licenses and were out
with that license. As you can see, many of them are third
and fourth time offenders.

REPRESENTATIVE FAIRCHILD: Just for instance, the
fourth DUI, they had a license?

MR. BARRASSE: Had a license, and it wasn’t until
the last time, when Mr. Woodbridge had a refusal on the
final one, he thought he would -~ because the first couple
were in excess of .10, he thought this time he would refuse
it and that he would stand a better chance, and he’s taking
it to trial.

REPRESENTATIVE FAIRCHILD: What kind of previous
suspensions did the judge issue in the Woodbridge --

MR. BARRASSE: That’s my point to you, is it never
made it to court. We never got that far in the criminal
Justice system.

REPRESENTATIVE FAIRCHILD: So he’s had them bang,
bang, bang, bang.

MR. BARRASSE: Correct. You’'ll find most of these
that, are in the last year-and-a-half period have been in
that short time period. We’re not talking about, in these
cases where you see two and three DUIs, that they were two
years ago or three years ago. This is our files of the

last year-and-a-half or year and eight months.

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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REPRESENTATIVE FAIRCHILD: We are trying to do it,
of course, through the Department of Transportation, but
would it make any sense to give the court the same
responsibility in a case like Mr. Woodbridge to say, "Wait
a minute. You’ve had four DUIls in the last year,” -- for
example; I’m not sure of the time frame -- "your license is
hereby suspended immediately™?

MR. BARRASSE: I think that that ability to do that
is correct. However, I think the uniformity then would be
lost, and I think the fact that you have whether it be a
difference between Lackawanna County and Wayne and
Philadelphia might come ocut, number one.

Second of all, there are differences in judges. We
have some judges that give 30 days. We have some that give
six months. I don't think that that is an adequate way of
handling the problem.

REFRESENTATIVE FAIRCBILD: Thank you.

CHAIRMAN LLOYD: Other members?

Representative Tigue.

REPRESENTATIVE TIGUE: I'm sorry I missed your
testimony, but looking through here, you put in here that
between 1989 and 1992 in Lackawanna County there is triple
the amount of arrests.

MR. BARRASBE: Correct.

REPRESENTATIVE TIGUE: That indicates to me, in

COMMONWEALTH REFPORTING COMPANY (717) 761-7150
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fact, the opposite of what you're saying; that the laws
that we passed in the early ’80s are not prohibiting people
from driving. If we have increased the number of arrests
threefcld in three years, and we take away their licenses
and you have repeat offenders, why, then, would 1842 solve
the problem?

MR. BARRASSE: I think that the sghort range view
would be that it is not working. I think that when you
look at it, though, prior the arrestz were not being made.
Many police officers were not strictly enforcing the DUI,
and there are still some officers out there who are not
strongly enforecing it.

I think in the last five years you have seen a
strength in enforcement. I think the awareness program, I
think MADD, I think the Department of Transportation, I
think & number of factors have variabled into this. I
think it 1s now, because of that increased enforcement,
that. we are seeing the numbers that we have. I think until
something is effectively done to deal with the problem --
and that’s what I've stated -~ until those persons that
have been arrested, their license suspended and some type
of clinical evaluation be completed on them, we are not
going to have any success, so, therefore, the second and
third time offender, that they don’t get their license
back, as has been declared in Act 122, but, more

COMMONWEALTH REPORTING COMPANY (717) 761-7150




10

1]

12

13

14

15

16

17

18

19

20

21

23

24

25

18
importantly, let’s do it now on the first arrest so that we
don’t have these several hundred subsequent offenses.

REPRESENTATIVE TIGUE: But your numbers don't
indicate that that is going to cut down the offenses. It
seems that you’'re telling me people who’ve already had
their licenses suspended, they’re the ones you’re picking
up because of repeat offenses.

MR. BARRASSE: No. Their license is not suspended
is my peint to you.

REPRESENTATIVE TIGUE: No; that their license was
suspended.

MR. BARRASSE: Well, several of them are not. As
I’m saying to you, these are not through the criminal
Justice system yet; they have not been convicted. 1f you
look at the bulk of them, the DUI homicide, Mr. Reaser has
been driving for two-and-~a-half years for someone that he
killed in 1991 -- two years since the one that he killed in
1980, I believe it is, and he has not had a suspension on
his license because of the fact that he has not been
sentenced; so, therefore, the DL-Z21 has not been sent in
because technically he’s not convicted until time of
sentencing. Therefore, he’s been driving this entire time.

Mr. Gomba is also awaiting trial on a DUI homicide,
and, again, he has not gone through and there has not been

a conviction in the matter, so, therefore, he has not been

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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suspended,

REPRESENTATIVE TiGUE: But couldn’t, under 18432, if
I appeal suspension, I could drag this on the same way
because the courts are backlogged? How is that problem
going to be solved?

MR. BARRASSE: The. way I read it, there 13 not a
correlation betwsen the criminal case and the

administrative proceeding taking the license. So,

therefore, even.if somebody was found not guilty of a DUI,

homicide DUI, or DUI charge, it would not have an impact
upon the suspension of his license. I think that that is
important here when we go back to the original question of
the difference between preponderance of the evidence or
beyond a reasonable doubt. We are held to a much higher
standard, as we should be, in criminal court. For a
license, I believe it should be a difference.

The bill clearly, in its present form, states that
there is a difference between the two, and there will be no
effect on the administrative proceeding by the criminal
case.

REPRESENTATIVE TIGUE: Thank you.

CHAIRMAN LLOYD: Any other questions?

(No response.)

CHAIRMAN LLOYD: If not, thank you very nuch.

MR. BARRASSE: Thank you.

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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CHAIRMAN LLOYD: The next witness is John Mancke.

MR. MANCKE: By way of introduction, my name is John
Mancke, a partner in the law firm of Mancke and Wagner in
Harrisburg. While my practice includes defending those
charged with driving under the influence, I have lectured
and participated in panel discussions on the subject of
Traffic Law and Driving Under the Influence for such
diverse groups as The Fraternal Order of Police, The
Pennsylvania Bar Institute, The Pennsylvania Association of
Criminal Defense Lawyers, The American Bar Instlitute, The
National Highway Traffic and Safety Administration, The
Dickinson School of Law, and currently serve as an Adjunct
Professor at Widener Schocl of Law.

I am personally concerned about the concept of
taking a person’s driving privileges regardless of whether
the motorist is guilty of a crime and before the person has
an opportunity to defend himself from criminal charges.

The proposed preadjudication suspension included in
House Bill 1842 destroys the basic concepis of fundamental
fairness and due process. It permits, without meaningful
review, the “"grabbing" of a motorist’s license by an
officer without even a hint of any constitutional
guarantees.

It permits an officer to take a driver’s license

even though the officer’s arrest was illegal or the test

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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result was improperly or illegally obtained.

The Amendment A2187 provides for the police officer
to act for the Department when he takes the license. Then
if the action of the officer is reviewed, another agent
from the same Department reviews the officer’'s actions. If
the motorist asks for a hearing, the hearing is held by a
hearing officer deszignated by the Department’'s secretary.

This review process is as ridiculous as allowing Al
Davis of the Oakland Raiders to pick his own referees, his
own replay officials, and then have the final appeal heard
by himself or his designee.

As written, House Bill 1842 and Amendment AZ2187
presupposes the accuracy, correctness, and validity of
blood alcohel tests. My experience, and the experience of
the courts of this state, clearly indicates that police
officers performing those tests often violate state
mandated regulations on the use of chemical testing
devices. These violations are not isolated incldents but
are indicative of a lack of understanding of the
Departments of Health and Transportation guidelines.

The concept of preadjudication suspension says "we
don’t care” if those regulations which were adopted to
insure fundamental fairness are complied with by the
arresting officer.

I want to give you some specific examples of the

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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potential abuses facing every motorist that travels on the
highway. In the exhibits that I have provided, you will
see log books from the West Shore Booking Center in
Cumberland County, which reveal a failure to recognize that
test results were obtained in direct violation of state
law, A total of 39 consecutive tests were limproperly
obtained and became part of criminal prosecutions.

House Bill 1942 says "so what" and takes the
person’s driving privileges away from him without regard to
the fact that a judge, in a criminal trial, would later
declare a test illegal.

To further illustrate the problem, I’ve also
included an example of an illegal test in Dauphin County
and one from the State Police to show it is a problem with
those departments as well.

I am not the only one concerned about the validity
of blood alcohol test results that are improperly obtained.
This year the. Supreme Court of Pennsylvania reversed a DUI
conviction because the State Police had been receiving
shipments of simulator solutions used in breath testing

that were so deficient that evidence led investigators to

conclude the testing process was “unreliable.” (See
Commonwealth v. Brosnick, 6807 A.2d 725 (Pa. 1992)).

Previously, the same court had teo reverse a conviction when

it determined police were using an improper and unapproved
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breath testing device. (See Commonweaith v. McGinnis,
510 A.2d 847 (1886)).

Abuses have alsc been found by the Superior Court
which has discovered breath testing devices in use in the
western and eastern parts of this Commonwealth in total
disregard to compliance with state law. (See Commonwealth
v. Thil)l, 1964 Pitts. 1980, opinion dated August 6, 1892,
and Commonwealth y. Mabrey, 594 A.2d 700 (Pa. Super.
1981)).

These constitute only a few of the many abuses and
illegalities that have occcurred in obtaining test results.
They are not limited to one defendant, one county, or one
part of the Commonwealth.

The pathetic irony of this Bill and Amendment A2187
is that the Department has trained the officers who are
performing the illegal and improper tests. Now we have a
bill that will permit these officers to continue the
illegal testing without regard to the ultimate outcome of
the criminal proceedings. Worse yet, the motorist will
have his privileges suspended.

In 1989, I suggested that the Department of
Transportation impose a regulation that would permit access
to the log book records of breath testing devices to insure
compliance with thelir own regulations. The Department of

Transportation refused, but the Independent Regulatory
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Review Commission strongly recommended the adoption of such
a regulation in 1890 (see order attached). To date, the
Department of Transportation has done nothing.

A very disappointing feature of this Bill is the
total lack of consideration of rehabilitation for those
motorists in need of help and assistance. Many counties
have been using Interlock systems to prevent repeat
offenders as part of their ARD programs. This program has
been overwhelmingly successful on a national basis and in
the counties where it is being used. This Bill wilil
severely restrict its use in Pennsylvanisa.

The increase of the minimum loss of license in ARD
cases to 90 days imposes a radical departure from current
law. The Bill will make loss of jobs common cccurrences
for those accused of DUI regardless of whether they are
guilty of the crime.

Any effort to add a refusal to take a chemlical test
as a reason for a preadjudication suspension will only
magnify the lack of concern for any sense of fairness. 1
noted this past week that one of the County DUI
coerdinators proposed that police officers be given a 15-
hour course and then be permitted to take blood from
motorists traveling or our highways. You heard me
correctly, the officer would be permitted to "grab and

stab.” These are not doctors and nurses, these are cops

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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rlaying "doctor” and "nurse.”

Under the amendment, if a motorist were to refuse,
he or she would lose his driving privileges even if he or
she agreed to take a test at a hospital where a real doctor
or nurse would be available.

While time does not permit me to point out the
technical deficiencies of this Bill, I again state my very
real concern for the concept of preadjudication suspensions
which permit the taking of driving privileges without
regard to fundamental fairness and due process.

Thank you for this opportunity to express my views
on this very important matter.

{Whereupon, the attachments to Mr. Mancke’s written

testimony follow:)
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INDEPENDENT REGULATORY REVIEW COMMISSION
léth Floor, 333 Market Street
Rarrisburg, Pa 1710]

Commigsioners Present: Public Meeting Held December 6, 1989

Irvin G, Zimmerman, Actang Chairrman
Robertr J. Harbison, IIl

Mark D. Schwartz

Thomas P. Comerford, Jr.

Department of lransportation Docket No, #18-277
and Department of HBealth

Equipment and Training Required for Administering

Chemics) Tests; Test Procedures and Accuracy

Certification for Breath Test Devices

BY ORDER OF THE COMMISSION

On November 8, 1989, the Independent Regulatory Review Commission
(Commission) received this proposed regulation from the Departments of
Trasnsportation (PennDOT) and Heslth (Bealth). This proposal readopts the
regulations which delipgste the equipment and trainming required for the
administration of chemicsl breath tests and the asccuracy certification for
breath test devices as contained in Title 67, Chapter 77, Subchapter B, This
regularion was initially adopred under the authoraty of Secriomns 1547(¢)(1)
and 6103 of the Vehicle Code Act of June 17, 1976, P.L. 162, No. 81 (75 Pa.
C.S. 5§ 1547(c)(1) and 6103). These regulations will become effective upon
publication in the Pennsylvania Bullectain, without notice of proposed
rulemaking.

PennDCT and Health propose to readopt Chapter 77, Subchapter B es it
currently exists prior to the December 22, 1989, sunset date. Readoption of
thas Chapter 18 necessary for the continuation of standards governing the
training required for those individuals admimistering bresath tests co
determine the concentration of ethyl alconol in a person's blood, the
procedure for administering such tests and for certifying the accuracy of
devices wused to perform such tests. We note that Subchapter A of Chapter 77,
entitled "Interim Regulations" will be allowed to expire (Pa.B. 2760 {July l,
1989)). These regulations were enacted as emergency interim procedures for
bresth tests and accuracy verification required for the implementation of Act
289 of 1982 (P.L. 1268, No. 289).

A public notice of Transportartion's and Health's intention to readopt
these regulations was published in the July 1, 1989, Pennsylvanis Bulletin

(Pa.B. 2774)., In response to this notice, comments were received fror Jonn k.
tisncke, a Harrisburg atteorney,

26F



M. Moullvhe TECOTHe NJe 3 Frol 10 Coqbes wWhelY a Tesl Téleels thet a
person's blood slcohol level 1s below 9,.15%, the otficer admimistering the
test should be required to advise motorists of cheir right to have & second
series of tests within one~half hour after the original test was performed and
that this test be performed by the officer instead of requiring the person to
seek private testing as required by 75 C.S5. § 1547(h). Mr, Mancke sugpested
that this second series of tests will give some 1ndication of whether a
person’s blood slcohol level 1s rising (or falling) and will provide a more
accurate estimete of the person's blood alcohol level at the time the driving
occurred.

Since PennD0l1's regulations only define the appropriate procedure for
performing & bresth test and do net delineate when rests should be
administered, and since the statute (75 Pa. C.8. § 1547) clearly delineates
when tests are to be performed and provides for subsequent tests, we feel that
any changes perraining to additional tests snould be amplemented through a
legislacive amendment to the statute, not by a change 1n the regulations.

Mr. Mancke has also recommended that the regulations be amended to
provide thst all log books that contain, the test records for all breath
equipment be made available “for public inspection during the normal course of
business operations [at] the sration 1n which the test 1s being performed."
He furcher suggested that log books contain all breach tests and the results
and the reasons for the equipment being taken out of service.

The current regulacions only require that a "certificate of accuracy"
be completed when accuracy inspection and calibration inspections are
successfully completed. Accuracy inspections are required within thirty days
of when equipment is used and whenever malfunctioning equipment is returned to
service. Calibration tests are required to be performed annually. The
regulations make no provision for recording breath test results or the results
of the simulator test performed after each 'breath test" (i.e. the two
consecutive tests)., Similarly, there are no requirements as to how these
certrficares are maintained or made available to persons whe have been tested
or to their arrorneys.

As part of our follow~up 1nvestigation, Mr. Mancke explained that the
availability of the records for the test -equipment varies considersably
depending on the position of the local district artorney. Ususlly, these
records are not available until the parties enter into formal discovery.
Consequently, persons charged with draiving under the influence of alcohol may
have t©o 1ncur unnecessary legzl expenses to determine if the breath test
equipment was operating properly or if they had been tested properly.
Moreover, some cases would not have to proceed beyond the preliwinary hearing
stage if the information concerning the accuracy of the breath test equipment
or testing procedures .made it clear thet they did not c¢omply waith PennDOT
regulations.,

Therefore, we feel that in the interest of potentially reducing some
of the legal costs incurred by affected persons and™ by our judicial system,
these regulations should be amended to: require rthat a log book be maintained
for each testing device; chat the results of zll accuracy inspection tests,
simulgtor tests and breath tests be maintained in the log book; and that a
copy of the log book be available to persons who have been tested, or their
actorneys, during normal business hours. PennDOT should also address the
necessity of developing procedures to preserve the confidentiality of
individual breath test resuvlts.
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PenoDOT responded to Mr., Mancke's July 11, 1989, comments by letter
dated August 30, 1989, which states, 1inter alia, ¢that it was not thexr
intention to make any substantive changes to the regulations 1n gquestion.
PennDOT further stated that Mr., Mancke's comments would be maintained on file
and given considerastion 1n the future should the Departments decide to pursue
substantive changes to these repulations. We find that PennDOT's response to
Mr. Mancke's comments to be contradictory to the fundamental purpose of the
sunsel process and to 1ts invitstion “to submit written comments, Suggestions
or objections to the Departments' intentions to readopt these regulations in
their present form." (Pa.B. 2775). Since the Departments only recelved one
set of comments on their proposed readoption of these regulations, we are
disappornted that PennDOT dird not make a more concerted effort to address
these comments., We feel that a few minor changes to these reguletions are
warranted to make these regulations less procedurally burdensome and we urge
PennDOT to promptly initiate these changes.

Since 1t 1s clearly in the public interest that these regulations remain
in effect beyond the sunset desdline of December 22, 1989, and since PennDOT
would require some time to conduct the research necessary to formulate &
proposed rulemaking to amend these regulations, we feel chat these regulations
should be readopted in their existing form. However, we strongly recommend
that PennDOT initiate & proposed rulemaking to 1implement the amendments (o
Chapter 67 discussed above.

THEREFORE IT IS ORDERED TRAT:

1) IRRC Regulation #18-277, ‘"Equipment and Traimng Required for
Adwinistering Chemical Tests; Test Procedures and Accuracy
Cercirfication for Breath Test Devices", submitted by the
Departments of Health and Transportation, be approved as
submitted ro the Commission on November 8, 1989; and

2) A copy of this Order be transmitted to the Legislative Reference
Bureau.
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CHAIRMAN LLOYD: Why do you assume that Jjust because
there is an administrative hearing, that there is no
concept of due process applicable; that, therefore, if you
want to challenge the way in which the test was conducted,
or if you want to challenge the solution that was used, or
you want to challenge the credibility of the witness, that
those are somehow options denied you?

MR, MANCKE: First of all, the amendments completely
scare me because.they suggest that the same people who have
been doing, as I understand it, have been doing the reviews
of speeding point cases will be the people who are going to
hear these hearings.

Cumberiand County, two judges have said those
hearings are absolute violation of any sense of fairness;
and, in fact, the other day, the last one I was in, I
walked in and the person came over to me and said, "Why are

you here, you know what I'm going to give him,"” even before
we presented one iota of testimony. So past practice
scares me in that regard.

CHAIRMAN LLOYD: I have had some experience in
administrative agency law, and it seems te me if someone
makes that kind of a statement, you've got a pretty
compelling case on appeal. Have you attempted to appeal
any of those to Commonwealth Court?

MR. MANCKE: We've appealed them to county courts as

COMMONWEALTH REPORTING COMPANY (717} 781-7150
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they go under the present system in speeding cases, and
they have been reversed, and then they are sent back down
to the same hearing examiner who had held the first
hearing. 1 am concerned about that.

CHAIRMAN LLOYD: I understand that. I just want to
make clear -- most of the members of the Committee are not
attorneys, and I don’t want people to be left with the
notion that if you establish an administrative process,
+that that means that there is no way to hold the hearing
officer accountable for basic due process righits. 1 mean
you may or may not be satisfied that that is being done,
but the amendment indicates that appeals -- number one, you
have to follow the Administrative Code in the Pennsylvania
Consclidated Statutes, and, number two, that you have the
right of appeal to Commonwealth Court.

So the issue of whether they were taking the test
when it was an illegal stop and the issue of whether or not
the person who gave the test followed the proper procedures
ard all issues which you would have an opportunity to
litigate.

MR, MANCKE: Eventually, correct. And as far as the
Bill is concerned, I will have lost my license perhaps up
to 20 days during that process. That concerns me.

As far as the Amendment is concerned, I believe it

was the Department of Transportation proposed, they take
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away the Administrative Code review requirements, and I'm
concerned about that.

I'm also concerned when it comes to the due process
part, how is the evidence going to be presented? In one of
the proposals by the Department it suggests I have to have
the officer there. Why would I want to bring in somebody
that I don’t believe would be truthful, if, in fact, that’s
the case? Why would I want to bring that person in to
testify on my behalf? I don’t think it makes sense.

CHATIRMAN LLOYD: Other questions?

Representative Bnyder.

REPRESENTATIVE SNYDER: Turning to your exhibits,
I'm looking at one here that is highlighted in yellow and
pink.

MR, MANCKE: Yes.

REPRESENTATIVE SNYDER: Explain to me what the
highlights mean and what this exhibit is showing us?

MR. MANCKE: You will notice on 9/13/90 there was a
test done which had a blood alcohol level of a .287 and
a .260. The Department regulations require that unit to be
taken immediately out of service, to be recalibrated and
recertified.

REPRESENTATIVE SNYDER: Because it’'s so high it must
be wrong?

MR. MANCKE: Because & deviation of .020 requires

COMMONWEALTH REPORTING COMPANY (717) 781-7150
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that under the regulations.

Then you will notice that every officer that ran a
test afterwards never went back to check whether the test
before it was legal. That makes every one of those
following tests illegal.

All of these prosecutions had to be discharged all
the way over until you got to 10/04/90, in which those
officers realized something is wrong with that unit because
they got.a 1242 and a .215, which, again, showed a
deviation of .020. So all of those prosecutions went by
the wayside because people didn’t even understand what they
were doing.

REPRESENTATIVE SNYDER: Let’s go on now I guess to
the second exhibit. What is that showing?

MR. MANCKE: That’s the State Police exhibit.

You’ll notice that the calibration is a .11, the C.11.

That means that when they put a simulator solution in that

unit, it read a .11, That is improper and in violation of

the regulations, which indicate that if it reads a .11, the
unit has to be taken out of service.

Ironically, this State Trooper, as the maintenance
person with the Intexilyzer, has more than the additional
expertise avallable to someone who is just a breath test
operator,

On the next test, again, you’ll see a deviation of
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the .020 or greater apart, where you have a .158 and a
.123. Again, this one resulted in several others
afterwards being improper as well when it was not
discovered.

REPRESENTATIVE SNYDER: 1f I get the import of your
testimony properly, I think your argument is that because
of the vagaries of the testing process, that there is a
very distinct possibility that people whose actual blood
alcohol level is much lower than the .10 are going to be
losing their license without any due process.

Is that a fair statement?

MR, MANCKE: 1I'm very concerned that what you’'re
doing is making, number cne, a civil burden of proof.
Number two, I think you take away much of the evidentiary
problems by simply saying they don’t count. And number
three, in answer to your direct question, I feel that due
pProcess is necessary; I think a person’s driver’s license
is important in this day and age. 1 do note that the
Supreme Court of this state has now suggestied that a
person’'s medical license is important enough that it should
have all the due process requirements adhered to.

REPRESENTATIVE SNYDER: Let me pose this question
then. If your concerns regarding the accuracy of the
testing process and procedures were allayed, in a perfect

world, would you still have a problem with this Bill? In
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other words, if you were assured that every blood alcohol
test that was given was accurate, would you, nonetheless,
still have & problem with this concept of administrative
suspension?

MR. MANCKE: Only from this standpoint, and this,
rerhaps, goes on the other side. And I know there’s a Bill
rending before the Legislature to change the time
requirements, in other words, a test result of .10 within
three hours.

I think when you look at this objectively you have
to make it consistent with the DUI law. BSo if that’s going
to be amended to make .10 within three hours of -~ I think
it should be the arrest rather than they have now of
driving, because I think that allows someone to be
convicted even though they never drank and drove. 1 think
that has to be corrected. But if you’re going to put a
time frame on it on the criminal side, you should have it
on this side as well, because you do leave open all the
issues of extrapolation, which are currently causing the
criminal side a lot of problems at the present time.

REFRESENTATIVE SNYDER: L.t me approach this another
way. You mentioned the Interlock system that’s in use in
other counties.

MR. MANCKE: Yes.

REPRESENTATIVE SNYDER: That’s a system whereby an

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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1!! apparatus is put on the vehicle. If I’'ve been drinking, I

get in my vehicle, and that apparatus is there, I can’t
drive the vehicie,

Do you think that’s a good system?

MR. MANCKE: Yes.

REPRESENTATIVE SNYDER: Let me ask you this then:
instead of having the administrative suspension upon a
blood alcohel of .10, why don’t we jusit require that those
individuals have that Interlock system put on their cars so
that there’s no gquestion then? 1 mean they’ll still be
able to drive if they’ve not been drinking, but they won't
be if they have been.

Would that be acceptable to you?

MR. MANCKE: Would that be acceptable to me? Yes,
it would.

REPRESENTATIVE SNYDER: The point I’m trying to make
here is your concern is regarding the accuracy of the
testing procedures --

MR. MANCKE: That’s correct.

REPRESENTATIVE SNYDER: ~- more than the
philosophical problems that you perhaps have with due
process.

MR. MANCKE: I am concerned that ultimately the
criminal side would adjudicate whether that suspension were

proper or not. But to allay the fears that these people

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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are going to get out and are geing to be driving and
driving and driving, to allay those fears, I don’t have a
problem with the Guardian Interlock device. I think it's a
good program. I think it has to be funded, however, so
that all people would have equal access to it.

REPRESENTATIVE SNYDER: And you think doing that
administratively, as is being proposed with the blood
alcohol administrative suspension in this Bill, you have no
problem with that as far as any due process?

MR. MANCKE: I would not, as a compromise to facing
the problem -~ and I'm on record as far as the Guardian
Interlock device. I wrote I think the first article in

Pennsylvania in The about the

rrogram. I think if you are concerned about helping those
people who show a high blood alcohol level, I think it can
be addressed through that type of mechanism as opposed to
simply saying, "You have no recourse; we have your license.
OCh, yes, you have this right to appeal, but it's through
the Department and you have a very limited right to
appeal . ”

REPRESENTATIVE SNYDER: So you have no problem with
that even prior to conviction?

MR. MANCKE: 1 don’t have a problem with that prior
to conviction; that’s correct.

REPRESENTATIVE SNYDER: Thank you.

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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CHAIRMAN LLOYD: Representative Lescovitz.

REPRESENTATIVE LESCOVITZ: Just one question dealing
with the first-time arrest. Is there any medium where,
possibly -~ we had scomeons testify earlier where someone
has gone two-and-a-half years through an appsal process.
Would this possibly be a situation where we could say the
second or the third time, that we could possibly suspend
this individual’s driver’s license if they were caught two
or three times in a row?

I mean I understand the due -- what I’m worried
about is you have someone who is under appeal for six
months or a year, they get caught second, third, fourth
time in that period, and there’s no way in the world right
now we can take that person’s license away
administratively.

Is there a point in between there where we could --

MR. MANCKE: Again, I don’t call them second, third
offender. They’ve been charged, but they haven’t been
convicted. So in answer, again, to be consistent, I would
think the Interlock device should be available to those
people,

As far as these extreme examples, ] sit here and I
listen to a district attorney tell me it's two-and-a-half
years until he gets a conviction in a matter heard by the

court. I don’t understand that. Why did it take them s0
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long? They have a 365-day rule that says you have to be
tried within 365 days. Why wasn’t he tried, and why wasn’t
the ~- remember, when you talk about appeals -- and the
Superior Court has just ruled this way; that at the time
the local court makes itz determination on post-trial
motions, that license is taken and there is no right to
held onto that license. I don't know whether that’s fair
or not, but they just ruled that to be the case. So 1
don’t think extreme examples of two-and-a-half years -~ my
response is: why did it take them so long?

REPRESENTATIVE LESCOVITZ: 1I'm not saying that this
is an extreme example. There may be cases where there may
be a second time in the second month, a third time in the
third month. That does happen.

I'm saying you would not be in favor .of any of those
-- you want the due process to move along.

MR. MANCKE: Yes.

REPRESENTATIVE LESCOVITZ: 1If it happens two or
three times in a month, or two months, or a year --

MR. MANCKE: Right, because you would have taken
38 -- on this one in Cumberland County, which prides itself
in its accuracy of everything dealing with DUI, you would
have had 39 people’s licenses, 39 of thenm.

Remember, I asked the Department of Transportation

in 1889 to make those log books available. They didn’t
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want to do it. The Independent Regulatory Commission said
it’s a great idea; then we know whether this problem exists
right away. But they did nothing with it.

CHAIRMAN LLOYD: I have a gquestion. Why, in that
Cumberland County example, if there were an administrative
process, why would you not be able to challenge the taking
of a license in that administrative proceeding on the same
basis of the flaw in the testing that you would be able to
challenge in a crimifnal evase?

MR. MANCKE: I’'m worried that they’re going to come
down -- and I saw Connecticut came down with an opinion
that suggested, in these preadjudication suspension
proceedings, that because there is a difference between a
civil penalty and a criminal penalty, that many of the
issues concerning breath testing devices aren’'t relevant,
I’m concerned that that would happen in this case. That’s
what I'm concerned about.

There is no reference -- if you notice, there is
absolutely no reference to compliance with the regulations
of the Department of Transportation and the Department of
Health in this Bill. That certainly, I think, is
essential.

CHAIRMAN LLOYD: Any other questions?

{No response.)

CHAIRMAN LLOYD: If not, thank you very much.
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MR. MANCKE: Thank you.

CHAIRMAN LLOYD: The next witness is Leo Doyle from
the National Association of Independent Insurers.

Mr. Doyle.

MR. DOYLE: Good morning.

Mr. Chairman and members of the Committee, my name
is Leo W. Doyle, and I represent the National Association
of Independent Insurers, a property casualty trade
association comprised of over 580 insurance companies, 79
of which are licensed to write automobile coverage in the
Commonwealth of Pennsylvania.

I am accompanied today by our local counsel,

Mr. Ralph Tive, and his associate, Pam Witmer.

Our support of House Bill 1842 should come as no
surprise, considering the consumer dissatisfaction over the
cost of auto insurance and our own publicly-pronounced
commitment to cost containment.

In this regard, our less than subtle exposure to
losses resulting from alcohol-related vehicular accidents,
while obvious, should require some embellishment.

During my own personal involvement in the settlement
of insurance claims, I have represented the victims of auto
accidents, and I have defended negligent operators. I also
have represented a beleaguered industry seeking measures by

which we can fairly and reasonably respond to our
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contractual obligations while reducing the attendant cost
of that process to our equally beleaguered policyholders.

Our attempts to moderate claims exposure has been
significantly thwarted in part by the thoughtless and
reckless drivers operating under the influence of drugs and
alcohol.

But cost alone is not the overriding objective to
us, nor should it be to this deliberative body. For over
four decades the deaths and injuries to which our family,
friends, and consumers have been subjected has been a
national tragedy.

I submit we have little right to accept this as a
normal sequence to high speed highways and high powered
machinery. We have even less right to accept it because of
thoughtlessness and irresponsibility of motor wvehicle
operators.

With it all, the righteousness of the purposes and
intent of House Bill 1942 seems unequivocally clear. 1In
this spirit we will limit our brief comments to what we
perceive to be the legislative justification for its
enactment.

First, let us emphatically state that we have
confidence that, if enacted, this proposal will have a
dramatic, measurable impact on the number and effect of

alcohol-related motor vehicle accidents. According to
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research conducted by the Insurance Institute of Highway
Safety over two years ago, in those states in which
administrative license revocation laws have been enacted,
there was a nine percent reduction in fatal crashes during
the late night and early morning hours when alcohol
involvement in such crashes is especially high.

More close to home, in the neighboring state of
Maryland, where the ALR law has been in effect for the last
two years, .over 37,000.operators have had their licenses
suspended under the provisions of that law. This has
prompted a spokesman from the Governor’s Office to state,
“It is saving lives. It is changing pecple’s behavior on
the road."” This seems to follow a national trend.

Of more interest to this body would be a fact sheet
distributed by the National Highway Safety Administration,
a copy of which has been provided to this Committee.
According to their projections, an ALR law in Pennsylvania
could result in a yearly savings of between 44 and 66
citizens’® lives.

The Administration has estimated a direct cosat
savings from various sources to range from $5 million to
$7.8 million, and a societal cost in excess of $29 million.
Additionally, enactment of this law also could make the
state eligible for federal incentive grant funds.

Although these are estimates and could be challenged

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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on the basis of speculation, their authoritative source
gives us confidence in mentioning them as a response to one
of the traditional objections which seems to be raised
against ALR propossals by legislators -- that being the
administrative cost which will be confronted by enforcement
officials, Jjudieial processing and Department of
Transportation implementation.

Prior to our published support for House Bill 1942,
our local. representatives have met with local officials on
these concerns, and we are hopeful that dialogue has
rasulted in accommodating amendments which will be offered,
both to allay those fears and produce an even more smoothly
structured law. Certainly, we are hopeful that those
changes, along with the National Highway Safety
Administration projections, will provide sufficient offset
80 that the humanitarian purposes of the measure will carry
it to an early enactment.

One other obstacle that is often raised questions
whether the administrative revocation, separate from a
judicial hearing, creates a constitutionally recognized
deprivation of due process. We can assure you that the
issue has been tested in the courts with the conclusion
that there is an important interest served transcending any
property interest relating to the possession of a driver’s

license.
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Several states, including Idaho as early as 1885,
have embraced the doctrine articulated by the U.S. Supreme
Court in Mackey v. Montrym (443 US1-1879) and subsequent
cases to hold that administrative license reveccation is a
rational exercise of the state in furtherance of a sound
legislative purpose. We are aware of no case in which a
contrary position has been taken. All the decisions, in
fact, hold there are ample due process protections in the
respective laws to sustain their validity.

Summing it up, we believe the enactment of House
Bill 1942 produces many pluses, with no negatives,
Economically, the law makes good sense, but the protection
of citizens’ lives and limbs is a far greater incentive.

It would be difficult to argue against a measure that could
spare one person injury or death, one family the attendant
heartache of the loss of a loved one, or even the ultimate
guilt of one irresponsible drinker, if the threat of
license revocation could keep him away from the wheel of
his car.

Naturally, good highway safety laws and practices
directly benefit the automobile insurance industry. Claims
are reduced and the premium cost to our consumers are
moderated. But my association would be here to urge
enactment of House Bill 1842 if not a penny could be saved.

Too many of us as claims adjusters, actuaries, and simply
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private citizens have observed what highway carnage does to
our friends and ourselves. Every process which we can
devise to reverse the accident trends should be developed
and employed. On this principle alone we urge passage of
House Bill 1942.

We express our appreciation for the opportunity to
comment on this very important subject and extend to you
and your associates the offer of our assistance in your
future deliberations.

(Whereupon, the attachments to Mr. Doyle’s written

testimony follow:)
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PENNSYLVANIA™
Administrative License Revocation

Fact Sheet

In 1950 there were an estimated 735 slochol-involved fatelities in Pennsylvanis,
scearding to Fatal Accident Reporting System dats,

A Peonsylvania Administrative License Revocstion. (ALR) Law would produce the
following benefits each year, based on estimates from current teseasch.

Yearly Savings
$ 52 s 7.8 Million Direct Costs (medical, sehabilitation, etc.)
$29.9 to 44.9 Miflion Societsl Costs (lost productivity plus direct costs)

A Pennsylvanis ALR law could make the State eligible for Fedesal incentive
graot fands.

$2.34 Million snousl Section 408 Geant, if Pennsylvanis moests
the besic and off supplesantsl grant criteeis. The funds are
gvailsble snnually for five years.

In addition, & Pennsylvanis ALR law would help Pennsylvania qualify for Section
410 grace funds. The 1991 Highway Bill suthotized $25 million antmlly for all
States from 1993 through 1997 for the Section 410 program.

Foe more information ot Administrutive License Revocstion, contact:
Frank Altobelli, Regional Administrator
Naticnsl Highway Traffic Safety Administration
Phone: 301.768-7111 Fax 301-768-7118




NOTES -

The fatality reduction estimates ste based upon & Nationsl Highway Teaffic Sefety
Administration-sponsored study of Administrative License Revocation (ALR) law
effects on single vehicle nighttime fatel crashes (6% reduction) and an Insurence
Instinne for Highway Sefety study of ALR effects on favel crashes during periods of
high slcohal involvement (9% reduction), I you sssume that ALR hes & similar effect
on all slcohol-involved crashes, the yearly sevings estimates in the Fact Sheet gre
obeined by applying these percantage redncrions to the 1990 Fatal Accident
Reporting System (FARS) estimates of alcohol-related fatelities in Pennsylvanis.

Cost estinates are besed on figures developed for ¢ 1991 Federal Highwey
Administrarion study, "The Costs of Highwuy Crashes.”

"The direct cost estimate is composed of medicsl, property damege, legal and court,
emergency services, insurance administration, woddplace, and travel delay costs.
Direct costs were $118,400 per fatality in 1990 dollars. Lost productivity was
estimated at $561,800 per fatality in 1990, The total societal cost per fatality in 1990,
both direct costs and lost productivity, was $680,200,

Although ALR reduces slcohol-involved injuty and property datsge crashes as well e
fatalities, there are no studies thet provide conclusive date on these reductions,
Couzequently, the savings estimates do not include any impact on property damage
and injury crashes,




REPORT OF THE CLERK OF COURTS
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OF ANY VIOLATION OF THE VEHICLE CODE D AMENDED REPORT

DEFENDANT INFORMATION (TYPE OR PRINT CLEARLY)

NAME SEX | DATE OF BIRTH
FRST MIDDLE LAST [WONTH [ DAY ’_w
ADDRESS
7Y STATE 2P CODE BOCIAL SECU ‘auT__"i
DRIVER NUMBER STATE LICENSE PLATE NUMBER YEAR STATE
VIOLATION INFORMATION
THE VEHICLE CODE Act of June 17, 1978 P.L. 182 SECTION SUBSECTION CLAUSE
&8 amonded.
Check this block if the offense occurred while driving a D Check this block if the offense occurred while transporting
Commaercial Vehicle, a Hazardous Material required io be Placarded
DATE OF VIOLATION DATE OF CONVICTION DATE LICENSE SURRENDERED
[WONT] YEAR AONT D EAR TO COURT OR DISTRICT ATTORNEY
MONTH DAY YEAR MONTH DAY YEAR ___T0 o Ll

(Please use a separate form for each charge) CHARGE:

DATE OF ACOUTTALMOLLE PROSEGUI

NOTE: Not for use with ARD DISP, (use DL-21A) or for a conviction of any act
in which a Judge determines that a motor vehicle was essentially involved
{use DL-21B).

IMPORTANT: Under Saction 6323 of the Vehicle Code, it is mandatory that
the Clerk of Courls report all viclations of the Vehicle Code to
the Bureau of Drniver Licansing.

SEND THIS
FORM TO:

Bureau of Driver Licensing, P.O. Box 2253,
Harrlsburg, Pennsylvania 17105-2253

ADDITIONAL SUPPLIES OF THIS FORM
MAY BE SECURED BY COMPLETING FORM 0S-511A

MONTH DAY YEAR
VIOLATION COMMITTED (chack one): COURT iNFORMATION
Summary 0 Misdemeanor 0  Felony O COURT OF
Note: IF SUMMARY, ENTER ORIGINAL CITATION NUMBER IF AVAILABLE:
COUNTY OF
#
SENTENCE: If speed violation - enter traveling speed and legal speed. NUMBER
YEAR
THE UNDERSIGNED CERTIFIES THAT THE FOREGOING IS A CERTIFIED RECORD OF A | {oTN
CONVICTION OR ACQUITTAL/NOLLE PROSEQU!
SEAL Act 122 Treatment Required
(check one)
ves[) No [
Clerk of Courts Date Cortifiod Aftix Act 122 Stamp Here

ATTACHMFNT A
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MOSCOW PA. 18444

RESTRICTIONS:

SUSPENSION: NO

ASERATOR CLASS: C = SINGLE VEH <= 26,000
CFERATOR TYPE: REGULAR OPERATOR

NUMIES 0T DUPLICATES: 00
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CHAIRMAN LLOYD: Thank you very much, Mr. Doyle.

I'm having a problem coming to grips with why the
statistics show the reduction. I can see a couple
potential explanations for that, and let me put out this
hypothetical and see whether I'm on target or not.

One is just heightened public awareness accompanying
the enactment of this legislation, and some people believe,
in the criminal justice system, that we would have a
greater deterrent. effect:on.other potential criminals. if we
prosecuted like the next day. 8c that maybe a combination
of more public awareness and the fact that it’'s speedy
Justice sends a warning that otherwise isn’t there.

Do you think that that's a partial explanation for
the drop?

MR. DOYLE: I think a large measure of that is the
answer. ] think you’ve basically answered the question.

It has been my experience and my observation that
the ultimate. fear of walking out of that bar and getting in
your automobile and being picked up in a roadblock or being
ricked up under the aegis of one of these measures, one of
these Bills, has been sufficient for people to change their
habits, and there’s been a discernible difference in the
states where 1’ve seen these enacted.

CHAIRMAN LLOYD: That brings me to a follow-up,
which is that my recollection is that the first couple
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years after we passed the tougher drunk driving laws back
in '82, ’83, whenever that was, that we saw a fairly
significant improvement, and now I gather, from what I'm
hearing from a lot of people, that has kind of disappeared.

So the question would be: if we adopt this
procedure we may have the same experience. 1 mean has this
been in effect in any of these states for five or six years
where we can see that there is a dip down, and at least
once it went. down it stayed there, or that the curve keeps
going downward?

MR. DOYLE: I would have to check the curve, but I
can tell you that it has been in effect in several states
for more than two or three years.

I think that the big difference would be that you
8till have the criminal justice system that is directing
their varying attentions to the ultimate cutcome of these
cases. 1 think what this does is somewhat unique in the
fact that it. has a consistent and perpetual Damocles
Sword that hangs over your head, the very recognition that
without regard to how adroit your defense attorney is going
to be in protecting your interest, you know that you’re
going to lose your license promptly, decisively and
immediately. 1It’s completely different than anything we’ve
tested before in these anti-drunk driving states.

CHAIRMAN LLOYD: But that just raises the very point
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that the prior speaker made, which was -- and you suggested
the courts have said that these state statutes have
sufficient due process.

MR. DOYLE: Yes, sir.

CHAIRMAN LLOYD: 1 don’t know what has to be in
those Bills to make them meet that kind of administrative
due process test, but certainly I think that some members
would have a problem with a Bill if we were going to say,
"You’re going to lose your license based on the charge, and
you have no opportunity to challenge whether the police
officer conducted the test properly.” 1 mean that
certainly can’t be what you’re suggesting.

MR. DOYLE: No, sir. As a matter of fact, I think
that this was the fallacy of the arguments that I heard
Mr. Mancke articulate. You are not without the due
process. As I understand the procedures that are
undertaken, you will get a temporary license, which will
rermit you to raise a due process gquestion if you think
that somehow or other there has not been probable cause dr
some other reason why you should be brought within the
segis of this bill., Falling to do it, then justice will
take its due course. You will have your license deprived.
But you will always have that safeguard against that
deprivation of due process.

I, frankly, thought that that argument fell flat.

COMMONWEALTH REPORTING COMPANY (717) 781-7160
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CHAIRMAN LLOYD: I agrse with you that I don't think

you can just repeal the Constitution Jjust because it’s an
administrative proceeding, but I guess I'm a little bit
concerned that we not walk out of here with the notiorn that
this is a sort of Damocles that iz going to fall
notwithstanding the skills of the counsel, because you’re
going to have counsel in the administrative hearing, and
he's going to raise, or she’s going to raise, basically the
same kinds of arguments; and if counsel is sufficiently
adept at doing that, the administrative process, or, on
appeal, the Commonwealth Court, is going to have to
recognize those arguments.

MR. DOYLE: No, I don’t see that in this bill. 1
think the safeguards are there. And, frankly, my first
reaction to these Bills when I saw them ran along the lines
of Mr. Mancke. I do think that the due process is there.

I think they are embodied in the Bill as it is now
structured. I think that whatever additional amendments
have been hammered out between the DOT and our counsel 1
think may further address that.

I have no question at all that there is no lack of
due process, but it is an absolute assurance that we will
be getting people off the road who have no business
driving.

I don’t see a great deal of difference, .as a matter

COMMONWREALTH REPORTING COMPANY (717} 761-7150
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of fact, between what this bill does and what has been done
in other jurisdictions with regard to roadblocks and the
implied consent law itself. We're, in effect, saying
something a little bit different here. We’re talking about
an administrative privilege that the state gives to people
to operate vehicles on the street. And we’re saying as a
condition of doing that, you have to assure us that if we
put up certain safeguards, you follow them or it gives rise
to a right to revoke your privileges.

That is merely, in my judgment, an extension of the
implied consent law in that regard.

CHAIRMAN LLOYD: I hear what you're saying and 1
agree with part of it, but I’'m still a little bit concerned
that you are assuming that the success rate in these kinds
of proceedings iz going to be dramatically different from
the success rate in a criminal prosecutlon.

MR. DOYLE: Yes, sir.

GHAIRMAN LLOYD: The testimony from the District
Attorney of Lackawanna County is that we might have five to
ten percent more people who are arrested for drunk driving
would lose their license under this process as compared
with the current law, which requires a finding beyond a
reasonable doubt.

Do you agree with his estimate?

MR. DOYLE: No. Based upon the statistics that have
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already been amassed in Maryland, it goes far beyond that.
We’re talking about 37,000 suspensions within the first two
years.

CHAIRMAN LLOYD: Compared to what? I mean I guess
we need to compare that to what would have happened if they
hadn’t done anything.

MR. DOYLE: No, sir. That is on the basis of the
enactment of this law. The first year after this law was
enacted they suspended 17,000-plus, the second year was
20,000-plus, and it, indeed, has been working for the
purpose of suspension because of violation of the ALR law.

CHAIRMAN LLOYD: I guess 1'm not making myself
clear.

MR. DOYLE: I'm sorry.

CHAIRMAN LLOYD: Let me try to make it simple. What
we need to be able to see -- and I realize you may not have
the atatistics, but one of the things that we need to bhe
able to see is: take a state which has a procedure like
this; how many peopie lost their license through the
criminal justice system as a result of a conviction for DUI
in the last two years before this procedure went into
effect, and then, after this procedure went into effect,
how many people lost their license as a result of the
criminal justice system, plus how many lost their license

as a result of the administrative procedure, sc¢ that we can
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make a comparison. Just saying that 37,000 people lost
their license, without knowing -- maybe there were 35,000,
or maybe there were 40,000 who lost them over the preceding
two years. That’s the comparison I’'m looking for.

MR. DOYLE: I°11 see if I can get that information
for you, Mr. Chairman. I would only add to that, the other
thing that probably we wouldn’t be able to find out is how
many of theose people who have been suspended may
conceivably have been kept off the road under other
circumstances while they were waliting on the criminal
Justice system to discharge whatever thelr problems were.
They may have gotten involved in & subsequent accident.

CHAIRMAN LLOYD: Well, you see, that’'s the other
part. When you said deterrence is the major issue, I can
understand that because otherwise it’'s a time machine. If
I'm going to take the guy’s license for a year, and I take
it sooner, he's got it back sooner. And if he’'s a DUI guy,
he’'s going to go out.there and do that again. The only
question is: is he going to do it while he's waiting
trial, or is he going to do it in the first six months
after he’s gotten his license back from an administrative
suspension? Nobody has presented any evidence to suggest
that it makes any difference in terms of, over a five-year
reriod of time, how many times that guy goes out and drives
drunk.
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MR. DOYLE: I don’'t know that it could be
quantified. It just is our sense that the existence of
this law tells people that this decisive reaction to their
improper driving is something that deters them more than
the probabilities that they may be picked up and convicted
at some future time.

CHAIRMAN LLOYD: Other members who have questions?

Representative Tigue.

REPRESENTATIVE TIGUE: Just to continue with what
Bill Lloyd said, why would such a system in Maryland, or in
Pennsylvania, or in any other state, cause more licenses to
be suspended since you're not changing the law? You're
still saying that if you’re driving with .10, you’re
driving with .10, you're DUI. Why would this incur more
arrests?

MR. DOYLE: Well, you are changing the law, because
you’'re adding an administrative penalty or an
administrative sanction where it didn’t exist before, and
it does nothing to eliminate the fact that you still have
the criminal charges --

REPRESENTATIVE TIGUE: But we’'re not changing the
law for the crime, The crime is DUI; that doesn’t change.
The only thing we change, or the only thing that is being
proposed of changing -- I don’t know what Maryland does --

is that we’ve changed the minimum sentence in 1842, and in
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the amendment, I understand, from one to three months.
Other than that, the crime hasn’t changed. In fact, this
doesn’t apply to all DUIs, because I can be arrested at
.085 and be charged with DUI; under this that doesn’t
happen. S0, in essence, this doesn’'t apply to all DUIL
arrests.

¥hat I'm saying is, in spite of -- so beyond that,
the crime of DUI exists today, and if we pass 1942 we don't
change the criferia for 'DUI.

MR. DOYLE: Not the crime; that’s ccrrect.

REPRESENTATIVE TIGUE: That’'s right.

Why, then, would there be more arrests under that
system than there currently is if we haven’t changed what
the crime is?

MR, DOYLE: I don’t know that there will be any more
arrests, but there will certainly be more suspensions. Ve
will be getting more people who cause a threat on the
roads, off the roads, decisively and immediately, once
they’'ve been picked up while they’ve been driving with
alcohol.

REPRESENTATIVE TIGUE: But the point is, if the
arrests are the same, why should there be more suspensions?
The suspensions should be the same. The only thing this
should change is -- and this is where I have a problem

based on what you're saying. If the number of arrests are
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the same, the number of the suspensions should be the same,
If you’re saying there will be more suspensions as a result
of the same number of arrests, then that tells me that
there’s something that’s going to cause people to lose
their license that is later going to be overturned. There
shouldn’t be any difference.

MR. DOYLE: That'’s correct, because under the
current svstem people who go before the court of justice,
certainly, on tHe Piwst go-around, oftentimes, in most
cases, do not get a suspension. It’s been my experience in
the state in which I reside, that the first thing --

REPRESENTATIVE TIGUE: In Pennsylvania you have to
get a suspension; it’s mandated. It’s mandated in
Pennsylvania. You have to get a suspension.

MR. DOYLE: There is no such thing as probation
before judgment?

REPRESENTATIVE TIGUE: No. You have to get a
suspension. You could get a one-month suspension and ARD.

MR. DOYLE: With conviction.

REPRESENTATIVE TIGUE: Right.

REPRESENTATIVE SNYDER: Even without.

CHAIRMAN LLOYD: Even with ARD you’re supposed to
get a suspension.

MR. DOYLE: I’m not familiar with the local law
there, and I apologize for that. 1I’'ll have my counsel

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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defer that, but I can’t do it.

REPRESENTATIVE TIGUE: But getting back to the
point, the point is that we’re not changing the crime.
We’re changing the punishment, really. We’re maklng the
punishment up front, so that the crime, if I commit it
now ~- iromically, based on what Bill Lloyd, one of his
questions, if you think about it, it may be more of a
deterrent the way the system is now, because if I’'m
arrested for DUI, and I have a pending trial, I am more apt
to be careful until after -~ I don’t want to get arrested
again before my trial. If you do it this way, I'm going to
get my license back faster, especially with a minimum
sentence. If I get my license taken today, it begins
today, by the time I even get to the court, even if the
suspension is valid, even if I'm guilty, I may get my
license back the day I go to court so I can drive legally
again. My suspension has already been served.

I guess what I'm saying is, 1 don’t see any
advantage to taking a person’s license now, because all
it’s going to do is cause another bureaucracy, and a bigger
turnover in time and money, because now we’re going to have
a longer appeal system for the same thing.

MR. DOYLE: There's two things wrong with that.
First of all, I don’t think that the practical experience

supports your contention that you’re more careful between
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the time that you’re picked up and the time that you go to
trial. There’s too many experiences where there are repeat
offenders during the pending period. I think that that was
testified to by the district attorney here, and our own
experience is that.

In addition to that, it seems to me that if there’s
anything that's going to bring a person under some kind of
a review process for their own personal habits, their own
driving habits, it’s the realization that there'’'s a
suspension going on immediately, and you can start to talk
about a rehabilitation process at that time, not after the
fact. I think until we realize just how deep-seated the
problem is with these people we’re stopping, we need to do
something to keep them off the road. I think this does
that where your current system does not.

REFRESENTATIVE TIGUE: Your logic or your feeling
doesn’t come out in statistics that way. In fact, if you
lock at insurance-wise, one group of people least likely to
have an accident are those who are in selective risk,
because they want to get out of selective risk. Therefore,
they’re more careful.

I'm saying that if I have a pending trial ahead of
me, chances are I'm going to be more careful. Is that
going to happen to everybody? Of course not. We have

people -~ and I don't know if you've ever had your licénse
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suspended, but most people who have their license suspeénded
drive with a suspended license because they have to.

On the other hand, there is a small percentage of
pecple who drive while they’re under suspension because
they’'re irresponsible. They’re the same people who don’t
have insurance, and a lot of other things.

You are not going to stop criminals by passing
something that’s going to punish people.with no particular
gain from the bill.

MR. DOYLE: I can only go back to the statistics I
gave before. In the states in which this has been enagted,
there has been a discernible diminution in the amount of
alcohol-related deaths. Now, that tells us something.
What caused it...

REPRESENTATIVE TIGUE: Thank you.

CHAIRMAN LLOYD: Representative Fairchild.

REPRESENTATIVE FAIRCHILD: I have two questions,

Mx. Doyle. In Texas I understand they have the Interldck
system.

MR. DOYLE: I’'m told that, yes, sir. 1I’m not
familiar with --

REPRESENTATIVE FAIRCHILD: Does your association
have any statistics on states which have implemented that
type of system?

MR. DOYLE: Not to my knowledge. I can check and

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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find that out. I will make those available to the
Committee if they are available.

REPRESENTATIVE FAIRCHILD: I would appreciate that.

The second thing is -- and 1 gathesred from one of
your answers you were not from this state, but I
represent --

MR. DOYLE: I reside in Maryland at the present
time, Annapolis.

REPRESENTATIVE FAIRCHILD: I represent two rural
areas in Pennsylvania, and over the last few months we have
had numerous stop-and-checks by the State Police at night.
A lot of these were 700, 800 and 900 cars, with, I think
the cone was four arrests, and the other one may have béen
gix. The one was return traffic from a Penn State game, by
the way.

I guess in rural Pennsylvania we seem to be very
aggressively pursuing DUI cases and those who drivie on the
road.

In contrast, your association constantly gives us
figures on Philadelphia and the problems with insurance
there.

We got statistics from the Pennsylvania Department
of Transportation, or maybe it’s the judicial system, that
lists the DUI convictions. 1 took my two counties,
compared those to Philadelphia County. FPhiladelphia County
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has about five million, I think. My two counties have
about 60,000,

I asked the district attorney of Philadelphia
County, I said, "Wait a minute, something is not right here
when you look at the percentage of DUI convictions.”

I think at that point the two counties had about the same
as Philadelphia County. He just kind of laughed at me and
he said, "Ruas, if you think that our police officers are
going to be charged In #my way with stopping anybody for
possible DUI," he said, "you're crazy. We’'re underfunded.
We’ve got other serious crimes, and we just are sorry, but
we cannot make that a priority.”

I guess my question to you is: have your statistics
== or would you like to comment on how this affects rural
Pennsylvania versus urban Pennsylvania, keeping in mind
that in rural Pennsylvania my people have to drive -~ it’s
not unusual for them to drive 30 or 40 miles to work. We
have no mass transit system whatsoever. We do not have
public taxis. A lot of times I think these people get hit
extremely hard. Whereby, if you are in a major city that
has mass transit and you lose your license, you can get on
the bus, or the subway, or the train and get back and forth
to work, shopping centers, et cetera, et cetera.

MR. DOYLE: Of course, no law is better than the
enforcement of that law by the local authorities. I think

COMMONWEALTH REPORTING COMPANY (717} 761-7150
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what you’ve talked about here are some policy problems that
confront the State of Pennsylvania that transcend the issue
of this bill,

I guess what I would say to you is 1 applaud the
diligence of the people in your area that are trying to
keep irresponsible drivers off the road. And I regret the
fact that apparently they’'re not doing the same thing in
Philadelphia. I hope that they will, and I hope that maybe

- somehow. or other this will peak their attention a little

bit more if it’s enacted so that they will pursue more
affirmatively getting these bad drivers identified and
properly treated. I think this Bill brings that about.

CHAIRMAN LLOYD: Other questions?

MR. LANDIS: I would like to make a statement. I
read two weeks ago that Governor Wilson, in the State of
California, has signed legislation that mandates repeat
offenders must have an Interlock system on their car, at
least if they want to keep their driver’s license, from
there on out. They have a program that leases it for
roughly #9800 a year.

REPRESENTATIVE FAIRCHILD: Is that after conviction?

MR. LANDIS: Repeat offenders. You have the first
conviction. The second time, if you want to get your
license back, you must have that Interlock system.

I have written to get a copy of that law so we can

COMMONWEALTH REPORTING COMPANY (717) 761-7160
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look at it.

CHAIRMAN LLOYD: Okay. Thank you very much.

MR. DOYLE: Thank you, Mr. Chalirman.

CHAIRMAN LLOYD: The next witness is Barry Sweedler
from the Office of Safety Recommendations, National
Transportation Safety Board.

REPRESENTATIVE PRESTON: Mr. Chairman, if I may,
while the gentleman iz setting up, in relationship to my
good friend Mr. Fairchild’s statement here -~ and I'm not
from Philadelphia, but I found out that, first of all, yes,
the policemen do have an awful lot of other duties that
they do versus some of the rural areas, but part of our
greatest problem, coming from an urban area in Pittsburgh,
is that most of the people that we’re stopping for DUI are
from outside the county and from outside the suburbs, sc it
is not area of public transportation that offers the
choice. And most times, most people who are caught doing
DUI are stopped for other reasons other than those
roadblocks.

So while you have different roadblocks -~ and I hate
to put it like this, but you’ll find a lot of your local
police departments in some of the rural areas are going
almost by a quota system and have certain days to write so
many tickets to make up the revenue to support their local

police department.

COMMONWEALTH REPORTING COMPANY  {717) 761-7150
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CHATRMAN LLOYD: Thank you.

Mr. Sweedler.

MR. SWEEDLER: Mr. Chairman, members of the
Committee, I would like to express my appreciation for
allowing me to appear before the Committee on behalf of the
National Transportation Safety Board to address a problem
here in Pennsylvania that is also -~ obviously, it’s a
nationwide problem. But the Bill that you’re talking about
today, Administrative License Revocation, the National
Transportation Safety Board, believes iz the most effective
action, the most effective action, a state can take to
reduce the drunk driving problem,

There are 31 states that now have this
Administrative License Revocation. Many of them have had
them for many years, Mr. Chairman, and I can address sone
of the questions. I’m familiar with what is happening on a
nationwide basis. I’m also familiar with how some of these
measures work, both in our country and in other countries.
S0 I can address some of the guestions and concerns that
have been raised.

You made an excellent point. There were two
different, distinct reasons for passing this law. One is a
general deterrence measure, reason, because people do not
want to lose their driving licenses. All the research

shows that the driving license logss is the most effective
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sanction to reduce drunk driving. It stops people before
they commit the crime.

The second is it gets the person who does commit the
crime off the road quickly. So it has two points. It’'s
not one of the other, it’s both.

Mr. Doyle mentioned abdut the nine percent
reduction. That is across-the-board. Some states are 156
or 20 percent, some are a little less. But across—the-
board it is nine percent.

Now, in 1890, here in Pennsylvania, 735 pecople died
in alcohol-involved crashes on your highways. 1If this law
had been in effect in 1990, and you Jjust had the same
average reduction that other states had, there could have
been as many as 86 Pennsylvanians that would still be alive
today, and that's every year

There are a couple of other things that have come
up. Does the person go right back and drive again even
though his license has been taken away? A study conducted
for the U.5. Justice Department looked at three states.

The most dramatic was North Dakota. There was a 40 percent
reduction in what we call recidivism, people that repeat
the orime; 40 percent. And they looked at three years
before the law went into effect and three years after the
law went into effect, so it wasn’t an immediate thing.

The other auestion you raised: do the benefits

COMMONWEALTH REPORTING COMPANY (717) 781-7150
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continue after a certain break-in time? They do, and
primarily because, in conjunction with the law, we have
this publicity, there is advertising, there is public
information; the public is aware of what is happening.

In the State of California -- you brought up in the
State of California -- two years ago they passed
Administrative License Revocation. Before the law went
into effect, approximately 185,000 licenses had been taken
avway affer convretien 185 G0L. The law went into effect.
The first year the police arrested almost 300,000 drunk
drivers, which is very similar to the number they arrested
in the previous year, but they took away 300,000 licenses.
So there was almost an increase of 100,000 licenses that
were taken away that would not have been taken away under
the old system. And there’s many reasons. Every state is
a little different.

And I agree, I'm not that familiar with exactly how
it works here in Pennsylvania, but there are delaying
tactics, there are situations where the judges, even though
they're mandated by law to take away the license, they
don’t take away the license, or they take away the license
and then suspend the suspension. But this system is sure.

A question was brought up about loss of jobs.
Studies have been done that job loss does not happen. The

one big study -- there was one in New Mexico, there was one

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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in your neighboring state of Delaware. One-and-a-half
percent of the people who lost their licenses lost their
Jobs, and three of those people were bus drivers. They
should have lost their jobs. But people seem to get
around. They make arrangements.

There's a period of time where they have this
temporary permit. They can make arrangements with family
members, with friends. They do not lose jobs.

Another.question. The state does not lose money.
These are hard financial times for all states. You’re not
alone. This system is such that with the reinstatement
fees and the monies that come from grants from the federal
government, there is anywhere from upwards of $3 million to
$4 million a year that Pennsylvania could be eligible for
by rassing this law.

It works. You don’t lose jobs. All of what has
been brought up before -- the Supreme Court and every court
in states where this has been taken before state courts
have sald that it is constitutional. There have been no
court cases which have not found the procedures in these
laws to afford due process.

Now, what I would like to do, with the Chairman’s
permission, I have a 12-minute tape that has been put
together by a coalition of 30 groups from the healith,

safety, police, private industry, government agencies. We
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all got together and said, "What can we do to try to get
this message out?”

CHAIRMAN LLOYD: We would be happy to look at the
tape. My one request would he that if we're going to look
av the tape, then if you might try to summarize your
written testimony.

MR. SWEEDLER: After the tape, I would just answer
questions.

(Whereupon, the videotape was shown.)

(Whereupon, the written testimony and attachments of
Mr. Sweedler follow:)

COMMONWEALTH REPORTING COMPANY (717} 761-7150
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Good morning Chairman Lloyd and Members of the Committee. It is a
pleasure to be in Harrisburg today to discuss with you what the National
Transportation Safety Board believes to be the single most important step you
can take to save lives on the streets and highways of Pennsylvania -- the
adoption of an effective administrative license revocation law.

My message to you today is simple: Administrative license revocation
(ALR) is the single most effective measure you can adopt to reduce drunk
driving. This measure saves lives. Further, there would be savings of
millions of dollars in both direct medical costs and indirect societal costs.

The National Transportation Safety Board 1is an independent Federal
agency charged by Congress to investigate transportation accidents, determine
their probable cause and make recommendations to prevent their recurrence.
The recommendations that arise from our investigations and safety studies are
our most important product.

More than four years ago, the Safety Board Jaunched a “"Go Team" to
Carrollton, Kentucky to investigate the worst alcohol-related highway
collision in American history: the collision of a pick-up truck and a church
activity bus.

The pick-up truck driver had been drinking and was going the wrong way
on an Interstate highway. He survived the accident. The passengers on the
bus were not as fortunate -- 27 innocent people died and 34 more suffered
injuries when the bus burst into flames. WNinety minutes after the accident,
the pick-up truck driver’s blood alcohol content measured 0.26 percent.

On the night of the accident, news of the tragedy fiashed across the TV
screens; it was on the front pages of our newspapers. The deaths of those 27
people caught the nation’s attention. People were outraged by the horror
caused by one person’s impairment and irresponsible behavior. They
immgdiately called for action to prevent this kind of accident from happening
again.

That is as it should be. Whenever a life is lost in a transportation
accident, solutions to prevent similar incidents should be sought and
implemented. Preventing loss of life or injuries is one of the Safety
Board’s most important missions.

But the problem goes far beyond that one tragedy. Traffic accidents--
about half of which involve alcohol -- are the fourth leading cause of death
in our country today. Preventing these drunk driving related deaths would
§o§tisignificant1y less than what society pays as a consequence of drunk

riving.

In 1990, 44,529 people were killed in traffic accidents in this country.
Almost 20,000 of those fatalities involved alcohol. Another 355,000 people
suffered injuries in alcohol-related accidents -- an increase from the
pyev;o$s year. In Pennsylvania, 735 persons died in accidents involving
alcohol.
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Who is a drunk driver? Drunk drivers come in all ages, sexes, shapes,
sizes, and races and they drive all kinds of motor vehicles, from motorcycles
to tractor trailers.

A recent Safety Board study found that one-third of fatally injured
truck drivers tested positive for alcohol or other drugs. Four out of five
of these drivers had a history of substance abuse.

The message is clear -- drinking and driving is unacceptable behavior.
Only when people’s behavior and attitudes are changed will we have done an
adequate job of keeping alcohol-impaired drivers off the road. Motorists
must be convinced that there is a strong Tikelihood that if they drive while
impaired, they will be promptly penalized.

Most experts agree that many impaired drivers persist in their behavior
because they believe they will not be caught and/or convicted. Unfortunately
that perception is based on reality. In most jurisdictions that do not have
administrative license revocation, experience proves that drivers have little
reason to fear apprehension. In fact, the odds of being arrested for driving
while impaired are as low as one in one thousand. Stated another way, an
intoxicated person can drive from New York to Los Angeles and halfway back
without being arrested.

And, even if arrested, their case crawls through the judicial system
while the driver is still on the streets and highways. A typical drunk
driving case takes an average of 90-120 days to complete. During that time,
the driver retains his or her license. All too frequently the subject--
even before being tried for the first offense -- 1is arrested again for
driving while impaired.

Following the Carrollton, Kentucky tragedy, the Safety Board issued a
series of recommendations intended to help curb the threat of drunken
drivers. The single most important one called for the states, including
Pennsylvania, to adopt an administrative 1icense revocation law.

An administrative license revocation law gives a Taw enforcement officer
the authority, on behalf of the state driver licensing agency, to confiscate
the license of any driver who either fails or refuses to take a chemical
breath test. To be truly effective, the officer must be able to confiscate
the license on the spot.

Once a driver’s license has been confiscated, the driver is issued a
temporary license that is valid for a short, specified period of time.
During that time he or she may seek an administrative hearing -- a process
that is independent of any criminal proceedings. That hearing addresses a
single issue: Did the driver fail or refuse to take a breath test? If the
answer is yes, the license is revoked.

The drunk driver is off the road, with no dilatory tactics, no
mitigating circumstances, no plea bargaining and no pre-trial diversion. The
offender may still face criminal proceedings, but the important thing is that
they are off the road in very short order.

-2 -
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Based upon the extensive experience of the 32 jurisdictions that have
adopted administrative license revocation, it works. It specifically deters
those drivers who are caught drinking and driving from doing it again. And,
it generally deters those who have pot been caught, because they are afraid
of losing their driving privileges.

Opponents of administrative Tlicense revocation argue that it is
unconstitutional -- that it denies the drunk driver due process. However,
not one state court decision on the issue has ruled that ALR fis
unconstitutional. To the contrary, the U.S. Supreme Court ruled that
revocation of a license, prior to an administrative hearing, is not a
viotation of due process as long as there are provisions for a swift post-
suspension hearing.

When the Federal Aviation Administration believes that public safety is
endangered, it immediately revokes a pilot’s license., If the action is
appealed to the Safety Board, we are required to issue a decision within 60
days after notice of the revocation. The immediacy of the process helps to
insure the safety of the nation’s airways. There is no reason why we cannot
and should not do at least as much to protect the public on our nation’s
streets and highways.

The Safety Board’s support of ALR is based on sound research and
evidence gathered from states that have adopted the procedure. Evidence on
its effectiveness is now coming from several of the 32 jurisdictions where it
is law. Those reports all reflect positive results.

The CALIFORNIA experience demonstrates how successful ALR can be in
removing drunk drivers from our highways. Enacted in 1989, 300,000 drivers
who failed or refused sobriety tests had their lTicenses taken on the spot in
the program’s first year. Significantly, there were requests for hearings in
only three percent (about 8,000) of the cases -- far fewer than had been
anticipated.

DELAWARE, when possible, tests all fatally injured drivers for alcohol.
When the state compared the number of drinking drivers (those with a BAC
greater than 0.05 percent) before and after implementation of its law, it
found that number had decreased by 19.1 percent in just one year. A more
recent study sponsored by the AAA Foundation for Traffic Safety found a 14
percent decline in the presence of alcohol among fatally injured drivers.

In MINNESOTA the law was aggressively implemented -- and it is working.
Administration Tlicense revocations for alcohol-related offenses have
increased every year since its implementation in 1976. Roadside surveys in
1975 and 1985 revealed a 60 percent reduction in the number of drivers on the
road after midnight with a BAC level of 0.10 percent or higher -- a drop from
one driver in ten to only one in 24.

OKLAHOMA, reports a "significant decrease" in the incidence of drinking
and driving after implementation of its law in 1982. In the year after the
law took effect, overall traffic fatalities decreased 20 percent and alcohol-

-3 -
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related fatalities declined 30 percent. And in the first two years of the
program, alcohol involvement in 211 highway accidents declined 41 percent.
Officials in Oklahoma consider administrative license revocation to be the
single most important element in their anti-drunk driving program.

OREGON has experienced a reduction in the number of test refusal
hearings since it enacted an administrative license revocation law. Prior to
1984, hearings were requested in S50 percent of the implied consent test
refusal cases. Today only 19 percent of those drivers who have had their
licenses suspended ask for a hearing.

The safety benefit to the state has been significant. The percentage of
alcohol-related, night-time, single vehicle accidents with serious injury
decreased 15-20 percent when the law was implemented. This reduction was
still evident two years Jater. Also, DWI convictions reportedly bhave
increased dramatically -- possibly because the penalty for refusing a test is
more severe than the revocation penalty. An extensive public relations
campaign was critical to the state’s success -- 85 percent of those surveyed
were aware of the law and its provisions.

It is interesting to compare Oregon’s experience with that of its sister
state of Washington, which does not have an ALR law. In 1982, in both
states, 63 percent of all highway fatalities were alcohol-related. By 1990,
progress had been made in both states. In Washington, alcohol-related
fatalities had dropped to 57 percent, a reduction of 9.5 percent. However,
in Oregon, alcohol-related fatalities had dropped to 47 percent, a reduction
of 25 percent. Comparing drivers in fatal crashes with a BAC at or above .10
percent produces a similar result. Although we can not conclusively
determine the reasons for these differences, the evidence points to ALR as a
major causal factor.

WISCONSIN examined the general and specific deterrent effects of its
1982 law mandating a three to six month suspension for first time
convictions. General deterrence effects were measures by examining a
surrogate measure for alcohol involvement -- late night, single vehicle
injury crashes involving male drivers. The results showed a substantial
reduction in this surrogate measure for alcohol involved crashes. A
companion study of those drivers whose licenses were suspended under the law
had fewer subsequent convictions and accidents. The authors of this study
concluded that ©100% mandatory license suspension is an effective legal
sanction against drinking and driving."

In addition, they experienced a substantial reduction in the number of
night-time fatal single vehicle accidents. Based upon the success of license
sanctions under its 1982 law, Wisconsin adopted a full administrative
revocation law in 1987.

NEW MEXICO, has experienced only a one percent rate of hearing requests
under its 1984 law. A time-series analysis by H. Laurence Ross in 1986 of
alcohol-related fatal accident statistics, before and after implementation of
the law, found that the percentage of fatally-injured drivers with a BAC
greater that 0.05 percent fell from 66 to 56 percent.

-4 -
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Few NEVADA drivers were aware of the state’s ALR law when it was enacted
and, as a result, no change in the number of alcohol-related night-time
accidents was noted in the first year. However, following a public
information campaign that emphasized license revocation, alcohol-related
accidents deciined by 12 percent.

One of the most important studies of the issue was conducted by the
Insurance Institute for Highway Safety (IIHS). This study examined the
effects of administrative license revocation and other laws on fatal
accidents in selected states. IIHS concluded that administrative license
revocation taws were the most effective of the laws studied. Between 6:00 PM
and 6:00 AM -- when more than half of all fatally injured drivers had BACs
over 0.10 percent -- administrative license revocation is estimated to have
reduced the involvement of drivers in fatal accidents by nine percent. That
would have meant 66 lives saved in Pennsylvania in 1990.

A U.S. Department of Justice study demonstrates that states with an ALR
law have reduced recidivism rates among drinking/driving offenders. The most
startling effect was found in North Dakota. The rate of recidivism declined
by nearly 40 percent, suggesting the potential for long-term behavior
modification. This study is consistent with others that indicate, even
though some drivers will continue to drive after revocation, they tend to
drive less frequently and more cautiously. Most important, however, is the
fact that most drivers adhere to the law and do not drive at all.

Mr. Chairman, the Safety Board recognizes that these are difficult
financial times for most state governments. It recognizes the necessity for
new legislation to be cost effective and at Teast revenue neutral. Start-up
and first year operating expenses of an administrative license revocation law
have been less than $1 million, and rarely have they exceeded $500,000. All
states have been able to recover their costs by charging license
reinstatement fees. In fact, a recent study in I1linois, Nevada and
Mississippi found that each collected more in reinstatement fees than it
spent in start-up and annual operating costs. Revenues generated were 1.3 to
2 times greater than required. Perhaps more significantly, the societal
cost-savings realized from fewer highway accidents in the three states was
over $230 million -- $230 million that could be used for other programs. In
Pennsylvania, these savings would be $44.9 million per year,

The concern that the loss of driving privileges, especially in rural
areas, would result in the loss of a job, prompted studies in New Mexico,
Mississippi and Delaware to determine whether the concern is justified. In
all three states, the problem was minimal. For example, in Delaware, a rural
state with 1ittle public transit, only 1.2 percent of all whose 1licenses were
revoked lost their jobs -- a group that included two school bus drivers.
Loss of employment resulting from the loss of a driver’s license is unusual.

The public clearly recognizes the threat to public safety posed by
drunk drivers. Public opinion surveys have shown that a large majority of
the public supports administrative license revocation. According to a Louis
Harris poll, 89 percent of those surveyed endorsed automatic 1license
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revocation. In a survey published in the Journal of Public Health Policy, 67
percent of the respondents favored an immediate 90-day suspension of a
driver’s license for anyone arrested for DWI.

Likewise, administrative license revocation is supported by the U.S.
Surgeon General. It has been adopted as a Year 2000 health goal by the
Department of Health and Human Services.

The only opposition to ALR seems to come from those who perceive that
ALR will cause them an economic loss. This includes some segments of the
alcoholic beverage industry, and the trial and criminal defense bar,
However, there is no credible evidence or study supporting the myth of
economic loss.

In summary, the Safety Board urges Pennsylvania to adopt administrative
license revocation. The program:

1. Revokes the licenses of dangerous drivers more expediently;

2. Dramatically increases the certainty of receiving a penalty for
drunk driving;

3. Deters driving while drinking both by those whose licenses have been
suspended and by those who have not;

4. 1Is cost effective and may even generate revenue; and
5. Is supported by the public, and most importantly,
6. It saves lives.

Thank you for inviting the Safety Board to testify about the single most
important Tlegislation you can enact to save lives on the streets and
highways of Pennsylvania. I would be happy to answer any questions you may
have, and please let me know if the Safety Board can be of further
assistance.
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PENNSYLVANIA

Administrative License Revocation
3 Fact Sheet

In 1990 there were an estimated 735 alcohol-involved fatalities in Pennsylvanis,
sccording to Fatal Accident Reporting System data.

A Pennsylvania Administrative License Revocation (ALR) Law would produce the
following benefits each year, based on estimates from current research.

Yearly Savings
44 to 66 Lives
$ 5.2 to 7.8 Million Direct Costs (medical, rehabilitation, etc.)
$29.9 to 44.9 Million Societal Costs (lost productivity plus direct costs)

A Pennsylvania ALR law could make the State eligible for Federal incentive
grant funds,

$2.34 Million annual Section 408 Grant, if Pennsylvania meets
the basic and all supplemental grant criteria. The funds are
svailable snnually for five years.

In addition, « Peansylvania ALR law would help Pennsylvania qualify for Section
410 grant funds. The 1991 Highway Bill suthotized $25 million annually for all
States from 1993 through 1997 foc the Section 410 peogram.

For more information on Administrative License Revocation, contact:
Frank Altobelli, Regional Administrator
National Highway Traffic Safety Administration
Phone: 301-768-7111 Fax: 301-768-7118




NOTES o5t

The fatality reduction estimates are based upon & National Highwey Traffic Sefety
Administration-sponsored study of Administrative License Revocation (ALR) lew
effects on single vehicle nighttime fatal crashes (6% reduction) and en Insurence
Institute for Highway Safety study of ALR effects on fatal crashes during periods of
high alcohol involvement (9% reduction). If you assume that ALR has a similar effect
on all alcohol-involved crashes, the yearly savings estimates in the Fact Sheet are
obtained by applying these percentage reductions to the 1990 Patal Accident
Reporting System (FARS) estimates of alcohol-related fatalities in Pennsylvanis.

Cost estimates are based on figures developed for s 1991 Federal Highway
Administration study, "The Costs of Highway Crashes.”

The direct cost estimate is composed of medical, property damage, legal and court,
Direct costs were $118,400 per fatality in 1990 dollars. Loet productivity was
estimated at $561,800 per fatality in 1990. The total societsl cost per fatality in 1990,
both direct costs and lost productivity, was $680,200.

® Although ALR reduces skeohol-involved injury and property damage crashes as well as

fatalities, there are no studies that provide conclusive data on these reductions.

Consequently, the savings estimates do not include any impact on property damage
and injury crashes.
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CHAIRMAN LLOYD: Thank you very much.

Other members questions?

REPRESENTATIVE LESCOVITZ: 1 just have a couple of
questions, basically, two. I’m going on what you said
earlier and on the videotape.

You said in California there were, in 1990, 180,000
convictions.

MR. SWEEDLER: Right.

REPRESERTATIVE LESCOVITZ: And you said in 1991,
there were 300,000 suspensions.

MR. SWEEDLER: Right -~ no; I said that there were
approximately 180,000 licenses taken away, of the people
who were arrested. Because there were many more convicted
who actually didn’t lose thelr license. They were given
hardship licenses, they were --

REPRESENTATIVE LESCOVITZ: How many would that be?

MR. SWEEDLER: I don’t have that. I could get the
numbers.,

REPRESENTATIVE LESCOVITZ: Do you have a guess? Two
hundred thousand?

MR. SWEEDLER: No, no.

REPRESENTATIVE LESCOVITZ: Ninety thousand?

MR. SWEEDLER: It was somewhere between the number
that were arrested, approximately 300,000, and the 180,000

that actually had their licenses suspended.

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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The suspensions were suspended. The cases never got
to the final point. People were not convicted. All of
these reasons added up to the --

REPRESENTATIVE LESCOVITZ: There were 180,000
convictions --

MR. SWEEDLER: No, no. There were 180,000 who lost
their licenses.

REPRESENTATIVE LESCOVITZ: Okay. 8o it means they
had to be convicted in order to lose their license.

MR. SWEEDLER: But there were many more that were
convicted that did not lose their license.

REPRESENTATIVE LESCOVITZ: How many? A guess.

MR. SWEEDLER: As I said, it would just be a guess.
I don’t know.

REPRESENTATIVE LESCOVITZ: Would it be closer to
180,000 or closer to 300,0007

MR. SWEEDLER: It could have been 30,000 or 40,000.
I don’t know.

REPRESENTATIVE LESCOVITZ: So let’s guess high; that
would be 220,000, 225,000. So there were 75,000 people the
next year that were suspended but not necessarily
convicted.

I don’t understand how you get the 85 percent rate
upheld that you had on the ~-

MR. SWEEDLER: These were of the 300,000 people who

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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had their licenses taken by the police officers.

REPRESENTATIVE LESCOVITZ: In 1881.

MR, SWEEDLER: 1In 1981. Of the people who asked for
a hearing -- and that number was fairly low, the people who
asked for a hearing; it was about seven percent of the
people who had their licenses taken away asked for a
hearing. Of those people who asked for a hearing, 85
percent of them were upheld by the -~ I mean the state was
upheld. So in' 15 percent of the cases there was a
reversal. The hearing officer believed that there was not
enough evidence. 8o in 15 percent of the cases that were
brought befors the administrative hearing process, the
license was given back.

REPRESENTATIVE LESCOVITZ: 1I’m trying to figure this
out percentwise. Two hundred fifty thousand, that still
doesn’t come up to 85 percent.

MR. SWEEDLER: 1It’s only 85 percent of the small
number that appealed. Most people did not appeal.

REPRESENTATIVE LESCOVITZ: Okay. It’'s not 85
percent of the 300,000 -~

MR. SWEEDLER: No; it’s not 85 percent of the
300,000. 1It’'s only 85 percent of the 20,000 that appealed.

REPRESENTATIVE LESCOVITZ: That was a little bit
confusing.

The other question has to do with suspension. In

COMMONWEALTH REPORTING COMPANY: (717) 761-7150
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these states where someone is suspended as of day one when
they are caught under DUI, and they have a 30-day temporary
license, and then they appeal it and the Department of
Transportation says, "No, you should lose your license,” on
the 31st day they get caught speeding, meaning they’'re
driving under suspension" --

MR. SWEEDLER: Right.

REPRESENTATIVE LESCOVITZ: Do you know what happens
if they: are, in the future, 'proved innocent under the DUI?
¥What happens to that suspension, the driving under
suspension situation? Are they still suspended because
they were driving under suspension or what?

MR. SWEEDLER: Well, it’s rather technical. I'm
sure it varies from state to state, but the main point is
that they did not have the permission of the state to drive
when they were picked up for speeding. That would be
handled as an offense of driving without a permit.

REPRESENTATIVE LESCOVITZ: In most states then the
driving under suspension would still be upheld even though
they should have never been driving -- if we were under
this process, they really wouldn’t have been driving under
suspension the way the law is now.

MR. SWEEDLER: The way the law is now they would
have been awaiting their court date, say, so they would

have been driving legally.
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REPRESENTATIVE LESCOVITZ: So now we’'re going to
suspend 75,000 people, and under that -- at least 75,000 in
California.

MR. SWEEDLER: But keep in mind, these were people
who were legally arrested by the police for DWI, for
committing what the police feel is an indictable crime.

REPRESENTATIVE LESCOVITZ: I guess I'm looking at
other amendments to this Bill, but there’s no state that
you know of that relieves that person from that suspension
or conviction of driving while under suspension?

MR. SWEEDLER: I could do a check for you. 1 mean,
no, not sitting here, off the top of my head, I don’t, but
I have a list of all the states and all the laws, and I can
take a look at that and get back to© the Committee on that.
I will be glad to do that,

REPRESENTATIVE LESCOVITZ: Thank you.

CHAIRMAN LLOYD: Other questions?

Representative Fairchild.

REPRESENTATIVE FAIRCHILD: 11 saw on the program that
San Antonio was one of the sponsors of the 12-minute video,
at the end where they gave the credits.

MR. SWEEDLER: Yes. I think the police officers
were from Ban Antonio, yes.

REPRESENTATIVE FAIRCHILD: Texas has an Interlock?

MR. SWEEDLER: They are starting to use Interlock.
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REPRESENTATIVE FAIRCHILD: Does San Antonio have
that?

MR. SWEEDLER: 1 think San Antonio may be one of the
Sites.

REPRESENTATIVE FAIRCHILD: Going back to Attorney
Mancke, how are they tied in to the Interlock?

MR. SWEEDLER: Let me explain. We’re starting to
get some evaluation of the Interlock programs. It has been
used in California and in some other places, and there have
been some evaluations.

The Interlock seems to be effective in preventing
the driving habits while someone is intoxicated while it is
on the car. But as soon as you take it off the car, the
people are back to their old behavior. 5o it’'s a temporary
thing unless you put it on the car forever.

REPRESENTATIVE FAIRCHILD: 8o is suspending a
license.

MR. SWEEDLER: But suspending a license ~- as I was
saying, we’'re talking about two different groups of peopile.
The people that are actually offenders, are caught, and
you’re dealing with them through the Interlock, through
rehabilitation, that’s one group. And, by the way, that
group is not the major cause of DWI crashes in this
country. They only make up 25 percent of the fatalities,

comes from the people who have offended once before and
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been caught. Seventy-five percent of the fatalities are
people who have never been caught. They are the ones that
are deterred by this law. So we're deterring both. That's
the big thing that sometimes people have a hard time in
grasping,

REPRESENTATIVE FAIRCHILD: That contradicts what the
district attorney said. He said the problem was the repeat
DUIs. Now you say 75 percent of the problem --

MR. SWEEDLER: 1It’s. certainly a problem. Twenty-
five percent of your 700 people who died, that’s certainly
many, mary lives that are deterred.

REPRESENTATIVE FAIRCHILD: We all realize that.

MR. SWEEDLER: But it is two separate issues. 5o,
certainly, we have to do something.

The district attorney brought up the question of
seeing if a person was not addicted to alcochol before
giving them back their license. They’re now doing that in
Four countries in Europe. They’re doing that in
Great Britain, in Germany, the Netherlands and in Sweden;
they’re doing that. You just can’t get your license back
when your 90 days is up. You have to prove, through a
medical doctor, that you’re not addicted to the aleohol any
longer to get your license back.

We don’t have that in this country, but I think
we're starting to think about things like that.
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REPRESENTATIVE FAIRCHILD: Attorney Mancke kind of
alluded to, I think, maybe a compromise situation here
where you could have the ALR, but instead of immediately
taking the license, you put the Interlock device on, let
due process take its course. If that person wanted to
appeal, I assume they would still have the Interlock on
during the appeal.

Would you like to comment on that?

MR. SWEEDLER: I have never heard of that, but it is
certainly an interesting prorosal. It certalnly would take
the person -- that person would not drink and drive. But
you are still losing the deterrent effect for the general
population who don’t want to lose their legal privilege to
drive. This way, they’ve been picked up for DWI. If
they’'ve got the money, they can plunk down the $800 or
$900, or I think the attorney mentioned that we ought to
make funds available to pay for anyone that didn’t have it,
but they’re not punished. They’re still driving legally
after having been detected, tested and arrested for DWI.
That is cne of the differences.

REPRESENTATIVE FAIRCHILD: 1 think a person, given a
choice, would have to take a very good lock at that cholice,
because, as you know, these devices are expensive. He or
she would have upcoming court costs and an appeal. And

gcing back to your statistic, and I think it was your
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statistic, that only seven percent asked for hearings on
appeals anyway -~

MR. SWEEDLER: 1In that state, right.

REPRESENTATIVE FAIRCHILD: -- sc we’'re dealing with
less than seven percent --

MR. SWEEDLER: Well, it’s the same thing like the
choice, and you’re recognizing it's a different level of
proof that’s needed. It’s like if a health inspector went
intc & licensed food place and found asome problems there,
would he glve the proprietor a choice and say, "Well, we’ll
let you have a choice"? You should shut that place down if
it’s a threat to people’s health, Jjust like having a person
on the roads with a driver’s license legally after the
police know that person is a threat.

It’s an interesting concept, and it can probably be
built into any kind of a system, but if you don’t have the
threat of taking the license away on the spot, you're
losing the general deterrent, which is probably the bigger
effect, because it changes people’s behavior before they
commit the act.

REPRESENTATIVE FATRCHILD: 1 agree with
Representative Tigue’s assumption, .and I guess maybe we
need a psychologist or whatnot, but it seems to me that if
a person ls arrested, and this is hanging on their head,

that they are going to be very hesitant before they go out
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and do the same crime while they are waiting.

MR. SWEEDLER: No disagreement, but we saw from the
district attorney’s figures that many, many, many people
do. And we know, and I didn’t -- in my long statement that
I submitted for the record, we do cite some instances where
terrible -- in fact, we did a study back in the early ’80s
where we looked at 50 cases where people had committed the
crime of drunk driving and then committed another crash,
many of them fatal crashes, and we looked at the second
case to go back and find where did the system fail to allow
that person to commit that offense again,

That certainly is a problem, but, as I say, you have
to recognize that we’re talking about two different things.
We’'re talking about the person who does offend and the
general public.

Just like you talked about the roadblocks. You
don’t have a sobriety checkpoint or roadblock to catch
drunk drivers. If you caught four, three, ocut of 700 or
800, you’'re deterring the general population, because they
say, "I don’t want to get caught, so 1’11l think about
drinking and driving.”

S0 it’s a general deterrent on orne hand, but it also
works on the repeat offender to try to get that person to
change their behavior. And they do.

REPRESENTATIVE FAIRCHILD: What did that report of
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the 50 cases show?

MR. SWEEDLER: There were all Kkinds of different
problems. There were some Judicial problems. There were
problems with people getting a slap on the wrist on the
first offense. There were hardcore people who should have
gotten treatment and got maybe an education course, where
they really should have gone into long-term treatment.
There was a whole host of problems.

But the study did-show us that taking away. the
license is the most effective thing that cam be done. The
sureness and the certainty that the license will be taken
away if the offense is committed turned out to be the
number one deterrent that makes people think twice.

CHAIRMAN LLOYD: Representative Tigue.

REPRECENTATIVE TIGUE: 1 agree with you about taking
away the license, but when you talk about Pennsylvania,
you’re not talking about California or Delaware or Texas.
Pennsylvania currently, if you are found guilty of DUI, you
lose your license. There are no exceptions. There is no
bread~and-butter license or limited license; you lose your
license. That is the deterrent.

When you say that you lose it immediately, that's
not true, because according to the proposal, I don’t lose
my -- 1 hand my license, or I exchange my license --

MR. SWEEDLER: Your permanent license, yes.
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REPRESENTATIVE TIGUE: So I can do everything I did
yesterday for the next month.

MR. SWEEDLER: The difference is, that piece of
plastic is a valuable asset to most people. When you go in
to cash a check or use a credit card, you’'re going to show
someone your temporary driver’s license; it’s embarrassing.
They don’t want that. That piece of plastic is so
important to the individuwal -~

REPRESENTATIVE: TIGUE: But, again, the point is
we’'re talking about taking people who may cause a danger
off the highways. We’re not talking about embarrassing
them or putting them in a position where they can’t cash
checks, that they can’t do their work, et cetera.

The point is, we do in Pennsylvania everything the
ALR does, according to that screen, except our criminal
Justice system is delayed in hearing. All this proposal
does is to take that delay and give it to someone else and
set up another layer. It doesn’t -- we can change the
penalties without doing this, and this does change the
penalties from one to three months minimum.

MR. SWEEDLER: But it has a differeant impression on
the public.

REPRESENTATIVE TIGUE: I don’t believe that. I mean
I've had my license suspended. I've had one driving

ticket, one ticket in my life, for speeding. 1 lost my
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license. That’s when the law was that we went to an
administrative hearing board.

I was driving at 16 miles an hour over the speed
limit on Interstate 8l1. 1 lost my license.

Was that a fair system? Well, I didn’t think it was
at the time, especially since it was my flrst offense.
Secondly, that system has been changed. That had to do
with interstates.

The point is that what we’re saying -- I don’t know
anyone who wants someone who is driving drunk to be on the
highways or roads or courts or whatever, but the point is
that this proposal doesn’t do anything more than what --
the current law does what you want it to do. If you’'re
found guilty, we suspend the license. Absolutely. No
exceptions. Can’t use California because it doesn’t apply
to Pennsylvania. If you go through the hearing system and
you’re found guilty, you lose your license. If you go
through the. hearing system and.you’re found not guilty, you
should not lose your license.

The problem is, under this system, because -- those
of us who deal with PennDOT can understand. When you get
into administrative prcblems, we will have a number of
cases, as Representative Lescovitz said, where we will have
people who eventually will be found not guilty, who

probably shouldn’t have been stopped in the first place,
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who now are driving on a temporary permit, or it may have
been expired, but because of bureaucratic problems or
problems with policemen f£filling out forms or getting it in
the mail, et cetera, the person now is caught in limbo.

To use Illinois as an example. Mike Carroll was
involved in a situation I had in Illinols where
Pennsylvania, for six months, was allowing this driver for
DUI tc be put back on the roads. Illinois to this day will
‘not allow him-te drive in.Illinois because he has to show
proef that he has insurance for three years, even though he
is carried on an insurance policy at his house.

These are the kind of bureaucratic problems we’re
going to run into. What I'm saying is if the criminal
Justice siystem is backlogged, and that’s where the problem
seems to be, why do we now want to take the chance of
taking people’s licenses, not for those who are guilty but
for those who are going to be found not guilty?

MR. SWEEDLER: The experience in other states --

REFPRESENTATIVE TIGUE: We're talking about
Pennsylvania.

MR. SWEEDLER: Pennsylvania is not unique. I mean
Pennsylvania iz not the only state that has that system.
There are many states that have the same system.

The thing is that the administrative hearings are

not requested by most people. That has been proven in
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every state, from Florida to California to Illinois to
Maryland, Delaware. People accept it. "You got me. I’'m
caught. I’'ll serve out my suspension and get my license
back."” That’s the difference.

REPRESENTATIVE TIGUE: That’s done in Peansylvania
now, though. Most people -- the only reason --

MR. SWEEDLER: People do go to court.

REPRESENTATIVE TIGUE: The only reason people go to
court in Pennsylvania now is because the court is the one
who can give them the minimum sentence with the ARD.
That's the only reason they go to court. They don't go to
court and plead -- they don’'t plead not guilty, they plead
guilty. But they have to go to court to be given the ARD
and the minimum sentence; otherwise, they get the maximum
penalty for a first-time offender. That’s why you g0 to
court,

MR. SWEEDLER: But that could be six months later,
three months later, a year later, and the person is not
connecting the offense with what is happening to them a
year later.

REFRESENTATIVE TIGUE: Sure they are.

MR. SWEEDLER: Well, we have a difference of
opinion.

REPRESENTATIVE TIGUE: I mean I get people every

week, as do a number of other people, who come in my office
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with a suspended license, They understand what the problem
is.

MR. SWEEDLER: I can Jjust tell you what happens in
other places and how it’s gone into effect and how it has
worked, and how effective it has been.

REPRESENTATIVE TIGUE: I agree with that, but what
I'm saying is we already do what ALR has put into place in
a number of other states. The only difference is we have a
backlog, and we look at Mike Barrasse’s --

MR. SWEEDLER:. But that’s a major, major impact on
the person’s psyche about not knowing with sureness it is
going to take place and how quickly it will take place.
That’s a big difference. You may not think so, but I guess
the researchers tell us that it does.

REPRESENTATIVE TIGUE: One other comment. It has
nothing to do, but just a comment Mr. Sweedler mentioned.
When you mentioned the four countries, Germany, the
Netherlands, Great Britain --

MR. SWEEDLER: Sweden.

REPRESENTATIVE TIGUE: -- and Sweden. It's
interesting that you have to get approval by a medical
doctor. 1It’s also interesting that they have either
socialized or national health insurance.

MR. SWEEDLER: 1I’m not sure all of them do.

REPRESENTATIVE TIGUE: Sure they do, absolutely do,
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every one of them.

REPRESENTATIVE PRESTON: They also have a better
health system.

MR. SWEEDLER: I’'m not saying that you should do
that. I'm just saying no one has done that in this
country.

REPRESENTATIVE TIGUE: I'm Jjust saying it's
interesting that they all have the people who don’'t have to
go to the doctor to pay for the rehabilitation.

CHAIRMAN LLOYD: Are there other questions?

REPRESENTATIVE PRESTON: Just a quick comment. I am
in the middle of this whole thing, really, right now. But
the only thing that I'm seeing, hearing the guestions, is
the greatest problem that we have in this state, and that I
see about the driver's license, is that most of the people
who know they’re supposed to send it in, never send it in,
don’t give it up anyway. It’s causing a large problem once
they have been suspended. I can see an advantage to that
point.

MR. SWEEDLER: Taking it on the spot. Yes, that’s a
good point.

REPRESENTATIVE PRESTON: Because it prohibits -- a
lot of people would have had less problems, at least legal
problems, if they had Jjust taken it in anyway, because it

starts compounding, versus if they had taken it, they would

COMMONWEALTH REPORTING COMPANY  (717) 761-7150




10

1

12

13

14

15

16

17

18

19

20

21

23

24

83
have had to deal with the system. At some time the system
would have worked in their favor just naturally.

CHAIRMAN LLOYD: Two quick questions of fact.

Number one, the significant increase in suaspensions in
California, would I be correct that that was primarily
attributable to a reduction in the burden of proof?

MR. SWEEDLER: And also the court system in
California aliowed Judges, or, in many cases, even though
they're not allowed, they still -- even though California
had a similar law which required suspension, mandatory
suspension, the judges would suspend the suspension. They
would say, "You’re suspended for 90 days. 1 suspend that
suspension. Be good., If I see you back in here, then I'll
take it." So a lot of the cases were those types of cases.

But there were a segment with a difference in level
of evidence; yes, sir.

CHAIRMAN LLOYD: Do you have any idea -- we had
testimony from the Lackawanna County district attorney
estimating maybe five to ten percent more suspensions
because of standard of evidence. Do you think that’s a
reasonable ballpark estimate?

MR. SWEEDLER: It varies from state to state and how
the system works. I know I looked at the State of
Washington and the State of Oregon, two states that are

very close in the makeup of their population. They always
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talk about the northwest. Oregon has ALR, Washington does
not. Oregon suspends approximately the same number of
licenses of those arrested, Washington was like half,
through the legal system, through cther means. Even though
they were required by law to take the license, it just
didn’t happen.

CHAIRMAN LLOYD: The second question is if you could
possibly provide us with some statistics, because the proof
is in the pudding, whether this is a long~term effect.

MR. SWEEDLER: Sure.

CHAIRMAN LLOYD: I don’t know if you’ve got states
where you have five years’ experience or something more
than a couple.

MR. SWEEDLER: I do discuss some of those in my
statement, and we'll try to put some additional information
together for you.

CHAIRMAN LLOYD: Thank you very much.

REPRESENTATIVE TIGUE: Just one follow~up question.
You mentioned Washington. Is Washington half of them?

MR. SWEEDLER: Almost half.

REPRESENTATIVE TIGUE: Are not suspended?

MR. SWEEDLER: Right.

REPRESENTATIVE TIGUE: Even though they’'re found
guilty? They’'re the guilty people or number of arrests?

MR. SWEEDLER: Most of those are found guilty and
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still not suspeanded.

REPRESENTATIVE TIGUE: But not half of them?

MR. SWEEDLER: Close to half in Washington.

REPRESENTATIVE TIGUE: Are found guilty and not
suspended?

MR. SWEEDLER: Right.

REPRESENTATIVE TIGUE: Thank you.

CHAIRMAN LLOYD: Thank you.

MR. SWEEDLER: You're welcome.

CHAIRMAN LLOYD: The next witness is Sherry Walker
from Mothers Against Drunk Driving.

MS5. WALKER: MADD Pennsylvania thanks the
distinguished members of this Committee for the opportunity
to testify here today in support of administrative license
suspension.

Any elementary school teacher will tell you that the
most effective way to maintain order and discipline in the
classroom is to insure that any necessary punishment is
administered swiftly and uniformly. This same approach is
acknowledged by many to be egually effective in reducing
the incidence of certain undesirable, even criminal,
behaviors -- including driving under the influence.

Most states have traditionally based licensing
actions against drivers charged with DUI on a conviction

for the offense. Unfortunately, the wheels of the criminal
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Justice system often grind extremely slowly so that
convictions are not always swift and certain inm drunk
driving cases. Case backlogs, plea bargaining, dilatory
tactics employed by a clever defense attorney, and pre-
trial or pre-conviction diversion programs raise the
national average time from arrest to license suspension
based upon conviction to about 120 days. In many states,
including Pennsylvania, the average is much higher ~- from
3ix to eight months.

Clearly, in order to insure the greatest impact, and
to be an effective deterrent, sanctions must be applied as
soon as possible after the offense. In order for license
suspensions to be swift and sure, and thus have the desired
deterrent effect, they just be imposed administratively
rather than following & conviction.

Administrative license suspension allows the
arresting officer to immediately confiscate the license of
& driver who either fails an approved test for blood
alcohol or refuses to be tested. The arresting officer
issues a temporary driving permit, which affords the
offender time to appeal the suspension in an administrative
process.

If the offender does not appeal, or if the appeal is
not upheld, the offender loses his or her license for the

legally prescribed period.
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The important point about this process is that
license suspension occurs regardless of the outcome of a
¢riminal trial. The consequences of the irresponsible act
of drunk driving are thus immediate and can have a profound
impact on the offender.

This impact has been measured in a study conducted
by the Insurance Institute for Highway Safety., In this
study, the number of traffic crashes in states with
administrative suspension laws was compared to the number
of crashes in states without such laws.

The study concluded that ALS laws reduced fatal
nighttime crashes (those most likely to involve aleccheol) by
about nine percent. Several other studies have
demonstrated similar findings.

Although nine percent seems like a small reduction,
it transliates in Pennsylvania alone into a yearly savings
of 66 lives, $7.8 million in direct medical and
rehabilitation costs, and $37.1 million in lost
productivity.

These savings more than make up for the costs
incurred in implementing an administrative license
suspension program. Even the absolute highest estimate of
$750,000 pales in comparison to the potential lives saved
and the reduced cost to society.

In addition to the=me significant savings, a
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Pennsylvania ALS law could make the state eligible for
federal incentive 408 grant funds in excess of
$2.34 million a year,

Finally, in many states where reinstatement fees
were assessed against offenders, the amount of these fees
received annually were nearly double the annual costs
assoclated with the program. Clearly, ALS makes economic
as well as administrative sense.

The final question which must be addressed when
discussing the implementation of an ALS program is the
question of constitutionality. In Pennsylvania, where a
number of recent Supreme Court rulings have practically
eviscerated the DUI and underage drinking laws, this is a
particularly potent issue. 1In answer, it can only be said
that, to date, all state court decisions regarding
administrative suspension laws have ruled that such laws do
not violate provisions of the United States or individual
state constitutions.

In addition, the United States Supreme Court has
ruled that suspension of a driving license prior to an
administrative hearing is not a violation of due process so
long as provisions are made for a swift post suspension
hearing. The court went on to say that the summary and
automatic character of the suspension was critical for the

attainment of prompt removal of drunk drivers from the
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highways, and, most importantly, for the safety of the
public.

MADD Pennsylvania fully supportz the implementation
of administrative license suspension within the
Commonwealth. We believe it makes sense -- judicially,
economically, and administratively. We also believe it
makes societal sense and common sense.

Thank you again for the opportunity to address this
Committee on such an important iassue.

CHAIRMAN LLOYD: Thank you.

Are there gquestions from members of the Committee?

Representative Tigue.

REPRESENTATIVE TIGUE: Just a comment, and,

Ms. Walker, you may want to respond. Part of your
testimony says -- and this is one of the problems I have.
“The important point about this” -- this is your words.
"The important point about this process is that license
suspension occurs regardless of the ocutcome of a criminal
trial.” And I think that is one of the major deficlencies
in this proposal; that if I am stopped by a policeman, for
whatever reason he deems necessary, and I am found not
guilty, I have suffered a penalty for which I didn’t commit
a crime.

MS. WALKER: I guess I would have two comments about

that. The first one is there is such a thing called
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statistical morality, and that is the good of the majority
must outweigh the good of the few.

I don’t think that anyone can argue the fact that
currently if you give thousands of children whooping cough
vaccine, there will be approximately 100 kids per year that
will end up 11l or sick from that vaccine, that we would
not dream of not giving them that whooping cough vaccine.

S0 I do feel very strongly that while there may be
an argument for that, that we have to think in terms of the
good of the majority.

The second point of that, I do feel that it has been
upheld in the Supreme Court, not just nationally but also
in all the states where it has been challenged, that it is
completely separate from either the criminal or the civil
case; and, therefore, it is a completely separate ftem
we're talking about here. It is much simpler.

You have been found guilty of driving under|the
influence of alecohol' because you either refused thé test,
or you blew over a .10, and it is determined
administratively to be guilty, which is separate from the
criminal part of it, which does require preponderance of
the evidence.

REPRESENTATIVE TIGUE: I don’t think it’s
unconstitutional. I wouldn’'t hold that it is

unconstitutional. But I do think that in Pennsylvania we
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have a system which does the same thing as ALS or ALR,
whichever aystem you want to call it, except the only
difference we have iz that there is a delay in adjudicating
the case. I don’t think that anyone, whether they’re
guilty or not guilty, should suffer because we have a
system that has a backlog which they’re not able to handle.

If you drive under the influence and your license is

suspended, that’s fine, that’s what it should be. In

‘Pennsylvania we do that. We do many of the things the film

mentioned and Mr. S8weedler testified on ALS except for that
time period. And, again, we’re not doing it immediately
because we’'re giving somebody 30 days to go out and do
whatever they want legally with the permit. We’re not
taking their license -~ let me put it this way, more
correctly. We are not suspending their right to drive
immediately. We are allowing them to continue to drive.

8o 1 don’t understand how that can be a valid
argument when we’re giving. the person a permit to drive, to
operate tomorrow the same as they did today while they were
intoxicated.

MS. WALKER: I admit I’m not a psychologist, but 1
think statistics have ruled that people in general do
respond -- the quicker that the punishment is to the action
that is considered punishable, the more apt they are to

connect those two.
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I know I have a lot of phone calls that come in from
DUI offenders, that come into our office, and they
complaint, "That was nine, ten months ago when 1 did that.
I have worked hard. I have done this; I have done that to
try to change my behavior. It’s not fair.”

80 I do think people do have a tendency to look for
a closer correlation between their punishment and their
behavior.

REPRESENTATIVE TIGUE: I have the opposite in my
experience, as somecne who handles maybe 150 pieces with
PennDOT a week, and I have peocple who come intec my office
for all kinds of suspensions; and most of the people want
to have it done immediately, especially kids who are
college students so that they can have it done while
they’re in school, so they can work during the summer,
things of that nature.

I think it’s a case of individuality where sometimes
it helps me to get suspended. during the winter, sometimes
it may help me to get suspended during the summer.
Obviously, if I have a job which requires me driving it
makes no difference, because I'm going to lose, at least
for a temporary period, my ability to earn a living.

M5. WALKER: I would. just conclude something that
your colleague did bring up, and that is the fact that
often licenses are not being turned in. This ALS bill

COMMONWEALTH REPORTING COMPANY ({717) 761-7150
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would eliminate that problem. You would begin to see the
licenses turned in.

REPRESENTATIVE TIGUE: But I think you missed his
point. His point was, by not turning your license in, it
causes you more trouble. You don’'t get away with a
suspended license by not turning it in, In fact, your
suspension is extended. Because when you receive
notification from PennDOT to turn your license in, let’s
say on October 1, your suspension begins on October 1. If
you don’t turn the license in, you’'re driving under
suspension. JIf you turn the license in on November 1,
that’s when the time starts counting for your service, the
time you must serve. So if you don’t turn the license in,
his point was, it doesn’'t help the person, it’s a
hinderance tc the person, because it extends the period
under which they would drive under suspension. Also, 1t
causes them more complicated problems.

So. the. problem is, if you don’t turn your license
in, it’s a problem for you, not for the state or for anyone
else,

MS. WALKER: I just know that there are an awful lot
of people out there driving under the influence, and we
must do something about it. This has been shown to be one
of the strongest deterrents --

REPRESENTATIVE TIGUE: That’s why we passed the bill
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in 1982.

MS. WALKER: I think ALS has been shown to be one of
the strongest deterrents that we have, and it’s been
approved and upheld in 31 states. Mothers Against Drunk
Driving would like to see ALS here in Pennsylvania. We
think we need it.

CHATIRMAN LLOYD: Other questions?

REPRESENTATIVE FAIRCHILD: Just a quick comment. I
think, on the psychology of this thing, your statement,
"Any elementary school teacher will tell you that the most
effective way to maintain order and discipline in the
classroom is to insure that any necessary punishment is
administered swiftly and uniformly,” 1 think where a lot of
us are coming from is that that may be true in the
classroom, but what many of us feared was going home teo our
parents later on in the day, and that punishment or
whatever is usually much more long-lasting, even though it
was not directly at the point of the infraction.

I think that’s where I have some problems
understanding that this gquick process would be better than
maybe the longer process, certainly not the way it is now.
I think we can all agree that we’ve got major time delay
problems. But I’'m Just not sure in this manner this is the
exact, correct Bill that we should be pursuing.

One last quick question. The Interlock devices,

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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1 has MADD studied those and the effectiveness of those?

2 MS. WALKER: MADD does not currently have a position

3|| on Interlock devices as of this date. We have found that

4| there have been some studies that are beginning to trickle

5/ in, and we will begin to develop a position on that.

6 | We do have some concerns about the cost, which are
obvious, but, also, this would enable the person then to go

8 || abead and pick another car and drive that vehicle; and pilus

9| the expense here, when you're talking about a family, most

10|| people are multi-car families, so to speak, and 1 believe

" that a person who is thinking in terms of drinking and

12|l driving -- who is thinking in terms of being able to drive

13| an automobile after he has been intoxicated, will perhaps

14| still go look for a car and drive that vehicle.

15 REPRESENTATIVE FAIRCHILD: But they would be driving

16| in violation.

17 MS. WALKER: They’'re still driving that vehicle.

18 | Where without a driver’s license --

19 REPRESENTATIVE FAIRCHILD: Well, the same way now.

20l I mean they can drive without a license.

21 MS. WALKER: 1 don’t think you can mandate that the

22 | person has to put Interlock devices on all of their cars.
23 REPRESENTATIVE FAIRCHILD: No. I’'m not saying that.
24 MS. WALKER: And I think you will find that more

25| people will be apt to slip over and drive another vehicle
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than drive without a license, unlesas in some way you’re
geing to also mandate that they may not drive any other
car.

Those are things that I'm sure willing to sit and
talk about, but I don’t see a way to make that work based
on what I’ve seen with the Interlock devices in other
states. But we do not have a position as of this time.

CHAIRMAN LLOYD: A question and a comment. The
wuestion is: lel''s #ssume that we enacted this legislation
and someone gets apprehended and he's at the administrative
hearing. Should that person, in your opinion, be allowed
to challenge the accuracy of the test?

MS., WALKER: I would have to defer toa the people
here from the National Traffic Safety Board to know whether
that is allowable in other states and how it is handled in
other states.

CHAIRMAN LLOYD: As a matter of philosophy, a matter

181 of poliey, when we considered this Bill a couple months

19

20

21

22

23

24

25

ago, 1 supported it; in other words, 1 made a motion to
report the Bill out of Committee. I believe that
administrative suspension is a good idea. But I’m just
trying to make clear on the record, and, certainly, in my
mind it has to be open for the driver to say, "Wait a

minute,"” number one, "I'm not the guy. You'wve got the

wrong person.” Number two, “"They didn’t do the test right,
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and here we’ve got the logs to show that they didn’t do the
test right.”

MS, WALKER: But I don't know -- and I have to be
honest with you. 1I don’t know what exactly is determined
to be a reason why that administrative hearing officer
would not support it administratively. Do they in other
states allow & person to try to make the claim that that
breathalyzer device was not functioning, or is that not
allowable doing it administratively?

MR. SWEEDLER: Mr. Chairman, may I comment?

CHAIRMAN LLOYD: Yes.

MR. SWEEDLER: Certainly. I think at the
administrative hearing, was there probable cause for the
officer to make the arrest? In other words, you can’t just
stop somebody for another reason and then find that maybe
they're intoxicated and put them through the whole process.

There had to be reascnable cause, the person is weaving

- down the road, driving at night without lights, some reason

to suspect an impaired driver. That’s number one. And was
the test conducted properly, or did they not take the test?
And if they did take the test, did they fail it?

I mean you’re correct --

CHAIRMAN LLOYD: That’s what I assumed. I Jjust
wanted to make sure that when we say that they blow across

and it's .10 and above, you know, that doesn’t meet

COMMONWEALTH REPORTING COMPANY (717) 761-7150




-t

ha

w

'

o

=3

|

o

«©w

10

1

12

13

14

15

16

17

18,

18

20

21

23

24

25

98
elemental basic due process, and that makes Mr. Mancke’s
argument for him that you are just trying to stampede the
Justice and not allowing pevople their rights.

MS. WALKER: That’s why I needed some help with the
clarification.

CHAIRMAN LLOYD: My comment would be that it’s been
over 20 years ago when I dig this, but when I studied
criminal law, there was a concept that we would deter all
kinds of criminal conduct much better in this country if we
did not delay between the time we apprehend somebody and
the time we take them to trial; and that we have gotten so
accustomed to the mind-set that there should be a big |
interregnum between arrest and trial that it's kind of hard
to come to grips with the notion that we could actually --
we've got the evidence when the evidence is most acocurate,
we've got all the bodies when they’re most available; let’s
have at it and let’'s get it settled. I mean what purpose
is .served, other than.to let the evidence get cold, let
witnesses become unavailable, and to disjoin the connection
between the crime and the punishment, what purposes is
served by giving the guy three months, six months, eight
months, before we bring him to trial,

So I think your point is well taken, and there is a
bedy of scientific study which suggests that that’s valid.

Representative Tigue.
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REPRESENTATIVE TIGUE: Just in response to
Mr. Sweedler about you can’t stop someone without cause and
then find out that they’'re DUI. Well, in Pennsylvania we
do that. We are allowed to have roadblocks, and it’s been
upheld, my understanding is, so we do stop people not
because we thought they were impaired, just because we set
up a roadblock, and we then arrest them for DUI. 8o it
isn’t only a question of stopping someone for probable
cause.

MR. SWEEDLER: Some states don’t allow
administrative revocation at roadblocks.

REPRESENTATIVE TIGUE: But the point is, we do.

CHAIRMAN LLOYD: The point to be made is not what
the specifics are, but it has to be in compliance -~
whatever the state says with regard to a legal stop, this
has to meet that definition. We’re not suggesting that
we're repealing administrative due process.

Are there any other comments or questions?

{No response.)

CHAIRMAN LLOYD: Thank you very much.

The final witness this morning is Mario Pirritano,
who is Deputy Secretary of Transportation.

MR. PIRRITANO: My text says good morning, but since
we’'re so close to lunch I’11 say good afternoon. 1’1l be

as swift as I think administrative license revocation can
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be.

Let me first introduce, to my left, Doug Tobiln,
Director of the Bureau of Driver License, Tom Bryer,
Director of Center for Highway Safety, and John Heaton, our
Chief Counsel.

Bear with me. I’m suffering from a cold, pneumonia,
and probably a fever at this point in time.

Thank you for the opportunity of testifying before
you. My testimony today will focus on two areas. First, I
will present a general background, and I will outline
specific problems the Department finds with the language in
House Bill 1942, Printers Number 2342.

Many of these concerns have been addressed in
Amendment A2187, which was previously submitted to the
Transportation Committes.

Current state law does not always provide a rapid or
a certain method of withdrawing the driving privileges from
a person who drives a motor vehicle while under the
influence of alcohol.

Convictions, in criminal court, are not always fast
and certain in drunk driving cases. A backlog of cases in
the court may mean a delay of many months before the
eriminal charges come to trial. Also, in many cases
charges are being avoided altogether through plea

bargaining.
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The Department is only able to impose license
sanctions upon receipt of the conviction from the court.

As a result of protracted proceedings within the criminal

court system, currently, the averaze time between the date
of violation and the effective date of suspension where a

person has been convicted for driving under the influence

is 10 to 11 months.

Not infrequently, the time frame between violation
and conviction exceeds two years. For those persons placed
in an ARD program for DUI offenses, the time period between
violation and suspension dates average eight to nine
months.

As a result of administrative delays in submitting
reports to the Department for those drivers who refuse to
submit to chemical testing at the time of their arrest for
DUI, the one-year suspension under Section 1547 of the
Vehicle Code takes effect on an average of three to four
months after the DUI incident.

In order to deter drunk driving and to provide a
better connection between the illegal act and its
consequences for the persons, a means, a more efficlent
process, if you will, is needed to get drunk drivers off
the highways quickly.

One solution is to provide for administrative

license suspensions without waiting for an offender to be
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convicted in court, that is, Administrative Per Se License
Suspensions. In order toc reduce crashes, the immediacy of
a sanction is as important as its severity.

Currently, 31 states have adopted adminlstrative per
se license suspension laws, and research indicates that
these programs are effective in reducing DUl-related
accidents.

According to estimates based upon a National Highway
Traffic Safety. Administration study of administrative
license suspension laws, states can achieve a six perceat
reduction of single vehicle nighttime fatal crashes. Also,
according to an Insurance Institute for Highway Safety
study, states can achieve a nine percent reduction in fatal
crashes during periods of high alcohol involvement.

In terms of yearly savings in Pennsylvania, NHTSA
calculates, based on 1990 Fatal Accident Reporting System
data, 44 to 66 lives would be saved. In Pennsylvania
$5 millien. to.$8.million would be saved in direct costs,
such as medical, property damage, emergency services,
insurance administration and legal and court costs.

This would mean $30 million to $45 million could be
saved in soclietal costs. These costs reflect lost
productivity and direct costs.

Congress has long recognized the importance of

administrative license suspension to deterring drunk
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driving. Federal funds have been appropriated for states
that adopted administrative license suspension along with
other DUI counter measures.

If Pennsylvania enacts an administrative license
suspension program, the Commonwealth would be eligible for
federal incentive grant funds under the Section 408
Program.

Pennsylvania can only qualify for the 408 incentive
funds. if we meet two specific criteria: (1) Prompt license
suspension, by federal definition, within 45 days from the
date of arrest, and (2) a mandatory minimum period of
license suspension for a first offense of 90 days.

Each of these provisions are included in House Bill
1942 and must be retained. According to NHTSA officials,
the federal 408 incentive funds currently available will
lapse within the next two years. The total 408 funds
estimated to be available to the Commonwealth from the
federal government are $2.34.million in federal fiscal year
"83 and $2.34 million in federal fiscal year '94.

These funds are prorated only among the states that
qualify for the federal monies, and are available upon
implementation of the program.

The Department supports the concept of
administrative per se and its objective of reducing the

terrible toll of needless death by reducing the occcurrences
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of driving under the influence.

Administrative per se is certainly feasible;
however, the program will require an investment of
approximately $1.2 million for initial implementation. In
addition, the Department recommends changes to house Bill
1942 to minimize costs and to improve its effectiveness.

These changes are based on information we obtained
from other states, NHTSA, The American Association of Motor
Vehicle Administrators, and PennDOT's Chief Counsel’'s
Office.

One of the critical problems with the legislation as
it is now written is that this legislation provides for
administrative license suspension for persons who fail the
alcohol test but not for those who refuse to take it.
Otherwise, individuals requested tc submit to testing will
realize that if they take the test and the test shows they
are under the influence of alcohol, their privileges will
be suspended almost immediately; but if they refuse to take
the test, by tying the matter up in the courts, they may be
able to delay any suspension for a very long period of
time, and may, indeed, be able to avoid the suspension
entirely.

This legislation needs to include those who refuse
as well, in order to close that potential loophole.

Alsec, although this Bill appears to be an
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administrative per se bill which would speed up the
suspension process, because appeals would be provided
pursuant to Chapter 7 of the Administrative Code, this Bill
would actually obstruct and slow down the process, because
once the Departmental administrative hearing was over, the
individual would have a right to appeal all over again to
the Court of Common Pleas under the provisions of Section
1550 of the Vehicle Code and obtain an automatic
supersedeas.

If this Bill is to be effective, the language of the
bill must be changed so that the administrative hearing
takes the place of the hearing before the court and is not
merely an additional step that must be taken before that
court hearing can be held. Any further appeal must be
directly to the Commonwealth Court.

In addition, start-up time is critical. The 90-day
affective date in this Bill will be impossible to meet,

The Department would require. a minimum of 12 months due to
reprogramming of our driver license computer system, hiring
and training of appropriate staff, training of the
Commonwealth’s law enforcement officers, and acquisition of
hearing sites involved with this program, This legislation
should not take effect until at least one year after
enactment.

Given the costs associated with the program, 1
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recommend that the abuser and not the taxpayer -- and I
underline that -~ not the taxpayer, be responsible for
funding the program. This legislation provides only for
a hearing filing fee equal to court costs; however, we
recommend that the approximately $3 million reguired for
ongoing operational costs be funded through a 3100 hearing
filing fee and an additional $50 restoration fee.

We recommend that the restoration fee be increased
at the. time. of. passage of the legislation in order to help
fund a portion of the implementation costs.

The hearing should be removed from the provisions of
Pennsylvania’s Administrative Agency Law. Without this
change; a stenographic record of the proceedings must be
kept.

The cost to the Commonwealth for stencgraphic
records would exceed an additional $1.5 million a year, We
recommend that the hearing be taped, and if a stenographic
record is required, the offender should pay for the
transcription service. This has been used very
successfully in other states.

This legislation should be amended to require pick-
up and submission of administrative review and hearing
requests to designated offices. An administrative review

should be conducted prior to the effective date of

25" suspension if received within eight days following service
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of suspension.

Given this Bill’s exlsting language, forms could be
picked up and delivered, and reviews conducted at
Department facilities and critical processing time would be
lost. Also, it iz not administratively reasonable to
conduct administrative interviews/reviews on a walk-in
basis, which this Bill would allow.

In 'addition, hearings should be held at a location
designated by the Department. The Department .must have
this coption due to the significant administrative costs
associated with hearing sites.

The temporary driving permit should be valid for at
least 30 days instead of 10 days, and the time frame for
the effective date of suspension should be increased to at
least 30 days. The Department needs at least 30 days to
schedule and conduct the hearing.

California currently utilizes 35 days. Also, the
hearing should be held as gquickly as practicable, and the
Department should issue a temporary license if the hearing
cannot be scheduled within 30 days.

Finally, in order to conform with the current
vehicle code, the word "revocation" should be replaced by
the word "suspension” throughout this Bill. A revocation
requires the driver to apply for a learner’'s permit in

order to be restored.
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Also, these periods of suspension should be
determined by whether the person’s driving record shows
prior alcohol~related or drug-related offenses during the
immediately preceding seven years, not five years as stated
in this Bill. It must be seven years so that it matches
the prohibition found in Section 3731(e) against a person
being admitted to ARD if he had another offense within the
preceding seven years. Otherwise, individuals whose last
offense was betWésn tHé Eive years provided in this Bill
and the seven years already in the law will be encouraged
to tie up the criminal justice system because of the nine-
month difference in suspension between the suspension
imposed under this Bill and that imposed because of a
conviction under the current law.

Additionally, for consistency, the minimum
suspension for ARD should be 90 days.

In closing my testimony, I wish to reiterate the
Department’s support for the concept of administrative
license suspension. A Pennsylvania administrative license
suspension law could produce a six percent reduction of
single vehicle nighttime fatal crashes and a nine percent
reduction in fatal crashes during periocds of high alcohol
involvement.

In yearly savings, Pennsylvania would save 44 to 68

lives, %5 million to $8 million would be saved in direct
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costs, and $30 million to $45 million saved in societal
costs,

To maximize the effectiveness of a Pennsylvania
administrative license suspension law, and to minimize its
cost, it must include: administrative license suspensions
for not only persons who fail the alcohol test but for
those who refuse to take it; provisions for the abuser, not
the taxpayer, to be responsible for funding the program;
removal. of hearings from the provisions of Pennsylvania’s
Administrative Agency Law; a minimum of 12 months start—-up
time.

In addition, we are concerned with the availabillty
of adequate funding of our implementation costs.

I would be happy to make my staff available to work
with you in refining the specific language of this bill to
ensure that the program will be successful.

Thank you for affording me the opportunity to appear
before your Committee and to provide this testimony.

CHAIRMAN LLOYD: Thank you. 1 have a number of
questions.

You say on page 3 of your statement, if I'm
understanding it correctly -- and maybe I'm not -- that
suspensions today occur, on average, within three to four
months after the incident. Is that accurate?

VOICE: Refusal.
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CHAIRMAN LLOYD: Only in the case of a refusal?

MR. PIRRITANO: A refusal,

CHAIRMAN LLOYD: What is the average length of time
if somebody has failed the breathalyzer test, what is the
average length of time until there is actually a
suspension?

MR. PIRRITANO: Ten to eleven months.

CHAIRMAN LLOYD: Now, you also made a pitch for

‘making this system self-supporting. 1 agree with that in

theory.

Is it your intention that the restoration fee for
people who do not have a DUI conviction or a DUI case,
administrative suspension or anything inveolving DUI, that
that restoration fee also be raised from $25 to $507

MR. PIRRITANO: It is not.

CHAIRMAN LLOYD: The amendment which you have
presented to us appears to do precisely that where it says
that if you're driving something else, and for some other
reason you lose your license, the restoration fee is going
to be raised to $50. That’s on page 9 of your amendment.

MR. PIRRITANO: That was the amendment provided to
you under separate cover earlier?

CHAIRMAN LLOYD: A2187. That issue came up last
year in the last session where the Department tried to

raise the restoration fee across-the~board to 350, and we
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rejected that.

MR. PIRRITANO: Let me clarify that statement. 1
said no, it was not the intent, but this was prior to my
tenure that this was sent, and evidently it was the intent.

CHAIRMAN LLOYD: Obviously, I can’t speak for
anybody else, but we visited this issue before. We
rejected that point. If the argument is that this should

be a self-supporting system, there is no justification then

to bootstrap out and take other people who, for whatever

reason, have had their license suspended and make them pay
for it as well.

MR. PIRRITANO: The point is well taken.

CHAIRMAN LLOYD: On the same point, I am somewhat
concerned that we have a system here that imposes fines,
and imposes on top of the fines an EMS charge, a CAT Fund
surcharge, court costs, and that what we’re doing, if we
actually counted all of the fine money that we collect from
people who have DUIs, that we would have enough money to
pay for this system; that the only reason you need
additional fees is because that money is now going to do
other things in the Department.

Subject to check -- and my guess is, if you look at
the numbers, that is exactly what it shows.

My experience is that an awful lot of people who

have these offenses are never going to be able to pay the
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fines. And I'm wondering if to make this self-supporting
it wouldn’t be more sensible to say that all of the fine
money, and all the restoration fee money, which is
currently being collected from people with a DUI-type
incident, is diverted into a special fund, a restricted
fund, to pay for this program.

I recognize that that might be $3 million or $5
million, or whatever it is, that’s not available to patch
potholes or do something else, but rather than coming back
and -- the Department is probably already collecting enough
money to pay for this program. Rather than coming back and
imposing additional charges, it seems to me it would be
more intellectually honest to sequester the money we
already have and use it for that purpose.

MR. PIRRITANO: I understand what you’re saying, and
I cannot specifically state that the money is -- and
"divert" would probably be the wrong term -- being utilized
elsewhere. But I think the dedication of this source would
be palatable.

CHAIRMAN LLOYD: Also, I recognize that we want
these hearings to cost as little as possible, and if you
make a stenographic record, that’s expensive, and that may
not be necessary, and that the lion’s share of these cases
are probably going to be lost. I am wondering, however, if

a defendant successfully appeals, whether it would not be
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appropriate for the Commonwealth to reimburse him the cost
of the stenographic record, or, if either -- well, the
record would be relevant only on appeal to the Commonwealth
Court.

But it just strikes me -- I realize this is an
administrative proceeding, not a crimihal proceeding, but
that goes back to case law 30 years ago in criminal law
where it was viewed as a great advance in constitutional
rights, that if you were convicted criminally, that the
government was going to pay for a transcript.

MR. PIRRITANO: I think there may very well be some
precedent for that in the Department.

John, would you want to speak to that?

MR. HEATON: No. I don’t know of any other
situation where the Department assesses the transcript
costs. Now, in the administrative docket matters, we have
recently reflected in the filing fees the costs of
transcripts. The filing fees have recently been increased.

I think the minimum filing fee now for an
administrative proceeding in front of our hearing judge is
$100, which reflects the additional cost of the transcript.

CHAIRMAN LLOYD: For the record, you are?

MR. HEATON: John Heaton, Chief Counsel, PennDOT.

CHAIRMAN LLOYD: The final point that I wanted to

raise is that I alsc appreciate the need to bring everybody
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to Barrisburg to have a hearing, and I support this idea.
I have some concerns, however, that this really is -- 1
mean we’re saying, "Well, we’re going to give you a
hearing, but,” Just as somebody previously said, "you know,
there’s not really much point of having one because we know
how it’s going to come out,” and make the guy come to
Harrisburg.

Bere's a guy who can’'t afford to take a day off

work, not going to hire a lawyer to come down to

Harrisburg, and by saying this all has to be in Harrisburg
or some central location, whether in Pittsburgh or
Philadelphia, that does impose a burden, and it is
basically imposing a price for my appealing even though I
believe that the police officer was wrong.

MR. PIRRITANO: I don’t think that's what we're
saying here, and that’s not the expectation. 1 believe we
will have hearing officers throughout the state at various
locations.

CHAIRMAN LLOYD: Other questions from members of the
Committee?

Representative Tigue.

REFRESENTATIVE TIGUE: In your testimony you mention
three to four months for someone who refuses to take a
blood or breathalyzer.

What percentage of people don’t appeal that? And

COMMONWEALTH REPORTING COMPANY (717) 761-7150




o

=1}

~J

o v}

10

11

12

13

14

15

16

17

18

19

21

22

23

24

25

115
how long does that take? If I Jjust say, "Okay"” -- you get
information from a police department saying I failed to
take a breathalyzer. How long does it take to process that
suspension?

MR. PIRRITANO: 1It’s about two-thirds, but what’s
the time frame?

MR. TOBIN: For which, for when they do appeal?

REPRESENTATIVE TIGUE: For when they don't appeal.

MR. TOBIN: When they don’t appeal. That would be,
generally, three to four months.

REPRESENTATIVE TIGUE: S8See, that’s the point. The
point is that it takes three to four months and there's no
administrative hearing or anything. Why, then, would we
even contemplate doing this if right now PennDOT -- if I am
stopped out here by the Harrisburg pelice and they submit
to you that I refused the breathalyzer, it takes three to
four months, based on what you said, it takes three to four
months to get back to me to tell me I'm suspended. Why,
then, do we think it’s going to be faster under this system
when there’s no hearing, there’s no administrative law
Judge, there’s nothing except you processing the
information from the police department.

MR. TOBIN: We process the paperwork. Keep in mind
that within that three to four-month period you’ve got that

-~ we have a built in 35~day due process appreal period

COMMONWEALTH REPORTING COMPANY (717) 761-7150




10

1"

12

13

14

15

16

17

18

18

21

22

23

24

25

116
before the suspension takes effect.

REPRESENTATIVE TIGUE: Okay. That would reduce it
from three to four to two to three months.

But the point is, it takes three months to process
something where I’'ve already pled guilty, and I don't even
want an administrative hearing.

CHATRMAN LLOYD: No.

REPRESENTATIVE TIGUE: Yes.

CHAIRMAN LLO¥D: In this instance, though, isn’t 'the
answer to that question that the temporary license lis going
to run out, and so it doesn’t require, once that time has
run, it doesn’t require the Department, unlike the case
that Representative Tigue is talking about, it doesn’t
require the Department to do anything else. Isn’t that
where the savings come?

MR. TOBIN: Yes. Plus -~

REPRESENTATIVE TIGUE: No.

REPRESENTATIVE HESS: The temporary license 1s.only
good for 30 days.

CHAIRMAN LLOYD: That's right. At the end of 30
days, PennDOT doesn’t have to do anything; the person no
longer has a license, period.

REPRESENTATIVE TIGUE: But the point is -- and all
I've heard this merning is that the reason for doing this

is because of the delay in the judicial proceedings that we
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have. WHat I'm saying is we have a system in place now for
various offenses, including one of refusing to take a
breathalyzer, or that you can't blame the judicial system
for the backup. You just are notified that I’m gullty and
it takes -~ even at that point it takes three to four
months to suspend my license, with no hearing, with no cop
involved, with nc cne taking my license.

Why should 1 then believe, under any scenario, that
it is going to be faster with an administrative law Judge
when now you don’t even have one, it’s just me to you?

MR. TOBIN: Because with this Bill you would have a
built-in time period. You’'ve got 30 days for the temporary
license. The activity takes place in 30 days.

REPRESENTATIVE TIGUE: Or you can extend it.

MR. TOBIN: Or you can extend it. If, for some
reason, you schedule a hearing and we are unable to meet
that date, then we would extend it, at least that’s what we
propese to do.

REFRESENTATIVE TIGUE: But that puts me, as the
operator, at risk. Not the Department, me, as the
operator.

MR. MUSTIN: Representative Tigue -~

CHAIRMAN LLOYD: Would you identify yourself for the
record?

MR. MUSTIN: Bob Mustin, Legislative Liaison for
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PennDOT.

Right now the law does not prescribe any time for
that police department who is submitting the refusal, any
time frame in which it has to be submitted to the
Department, so you may have some police department that 1is
as quick as, you know, within a week, and you may have
others that take two months tec get it iIn, and longer even.
That’s why the average time that has been quoted here is
three %o four months.

REPRESENTATIVE TIGUE: Let’s use ancther scenario
under the current law. You’re notified by an insurance
company that I dropped my insurance on my vehicle. How
long does it take to get a plate picked up and processed?
Because, automatically, I am suspended from the time you’re
notified.

If my insurance company nctifies PennDOT that I have
a registration with no insurance, you’re supposed to
suspend my license, I'm supposed to be notified, et cetera,
and we go through this. How long does it take to do that?

MR. TOBIN: That’s about 90 days to 120 days.

REFRESENTATIVE TIGUE: Before what, Doug, before you
notify me?

MR. TOBIN: No, no; before the suspension takes
effect.

REPRESENTATIVE TIGUE: How long does it take you to
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notify me?

MR. TOBIN: 1t is rather instantaneous with the
recelpt of information from the insurance company if they
provide it on computer tape. We process the tape. Within
a week we’ve got the letter out to you.

REPRESENTATIVE TIGUE: Okay, I will accert that.

What happens if I'm driving -- and there’s a
provision in this amendment -- and I say I don’t have a
driver’s license; do you issue me a temporary license?

MR. TOBIN: Within this provision? |

REPRESENTATIVE TIGUE: Within this amendﬂent, yes.

MR. TOBIN: You're out driving --

REPRESENTATIVE TIGUE: I’m out driving, I’'m stopped
for DUI, and I say I don’t have a license with me. Do you
then issue me a temporary license? i

MR. TOBIN: Under the law, the person has so many
days to show up and present their license or the officer
would also cite.them for driving without a license.

REPRESENTATIVE TIGUE: Under the amendment, if the
amendment goes into effect, if I'm driving and I get
stopped and 1 say I don’t have a license, do I get issued a
temporary permit at that point?

MR. TOBIN: You will be issued a suspension notice
by the officer, which takes effect -~

REPRESENTATIVE TIGUE: I'm talking about right on
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the spot. You’re talking about taking someone’s license
when you’re stopped. I'm saying you stop me and I say 1
don’t have a license with me.

MR. TOBIN: In other states what they will do is
they will tell the person that they have got to show up
within a certain period of time, usually within a couple cof
days, show up with their license in hand. At the time they
surrender it, then they’re issued a temporary license. Or
if for some reason the license has been lost or so on, then
they must certify that it has been lost, and you go from
there with a temporary license.

If they don’t have a license whatsoever, then they
are not issued a temporary license, obviously.

REPRESENTATIVE TIGUE: So if I don’t have my license
with me, I'm not issued a temporary license; obviously, I
can’t turn it in. Then I’'m allowed a cduple of days to go
get my license and turn it in?

MR. TOBIN: Yes.

MR. MUBTIN: The amendment provides that if your
license is not taken by the police officer, you will be
notified by the department as to your administrative
hearing and all those details, and your license would then
ultimately be turned in as it is today.

REPRESENTATIVE TIGUE: I understand that. My

question was do I get a temporary permit?
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MR. MUSTIN: No, you will not. If the officer
doesn’t serve you with a suspension, you will not get a
temporary permit. He will not serve you with a suspension
if you do not have a license to turn in.

REPRESENTATIVE TIGUE: What made me think of this
was a statement Representative Lloyd made before about
identity. Mike Carroll can verlify this. We Jjust had a

situation where one of my constituents received a

.notification from PennDOT that his license was suspended

because he fsiled to respond to a citation. When I
contacted PennDOT they said, "Yes, this is the operator
number, this is his name.” They gave me an address which
was about 120 miles from where he lives.

Ironically, the person who was stopped for the
infraction evidently knew this guy’s name and date of
birth. It wasn’t him. What happened was, the magistrate
then sent out a citation to the address which was given
when the.person was. arrested under this guy’s name and
cperator’'s number. The policeman never ~- and it was a
State Policeman -- never required the person to come back
in and show proof of his license.

As a result, a policeman comes to the place of
business and says, "I’'m here to pick up your license.” He
says, "For what? 1’ve never been notified. What are you

talking about?"
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This is a situation which has happened. I mean,
these things occur. How do we prevent that from happening?
If T say: I don’t have my license. I'm Bob Mustin. My
date of birth is whatever.

MR. PIRRITANO: Clearly, I think if this is approved
we wotild have to train our people to ensure that these kind
of things would not happen. Even at that, you’re probably
going to have the isolated incident that will occur, just
iike the infamous Mr. Smith in Philadeiphia who we had
listed as dead, which, by the way, the State Police had
notified us of that. So we would certainly make every
effort to ensure there are no abuses.

REPRESENTATIVE TIGUE: That doesn’t solve the
problem though. I would imagine you are making efforts
now, but still, because of the volume of individuals, not
only the pieces of registrations or infractions but we keep
extending the layers, and that’s my point; if we have more
people inveolved in the process, we’re apt to make more
mistakes.

What happens currently if an out-of-state driver --
for instance, a Pennsylvania driver is picked up in a state
which has ALS or ALR, say, Maryland. If I’'m driving to
Baltimore this afterncon, I’'m intoxicated, I get stopped by
the Maryland Btate Police, what happens?

MR. TOBIN: It varies, and it really almost varies
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on the police officer who picks you up. Although the other
state really does not have a right to take that license
from another state, it does happen and they will take the
license; they would take the Pennsylvania license.

In some instances they send it back to us, and then
we return it to the driver. In all instances they would
file a DUI charge against that driver, and they would have
to appear in court in the State of Maryland, go through the
eriminal process; and Maryland, at the end of it, would
levy a suspension against that driver for operation within
the State of Maryland.

REPRESENTATIVE TIGUE: But it doesn’t apply to
Pennsylvania?

MR. TOBIN: It does not apply to Pennsylvania at
this time.

REPRESENTATIVE TIGUE: How could it apply to
Pennsylvania?

MR. TOBIN: How could it?

REPRESENTATIVE TIGUE: Yes.

MR, TOBIN: 1If we entered a compact with the State
of Maryland, then that could apply.

The situation is different for the State of Delaware
where we do have a bilateral compact with them. If you are
convicted of the offense of DUI in the State of Delaware,

we will then take a suspension against your Pennsylvania
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driver’s license.

REPRESENTATIVE TIGUE: You will take a suspension
based on the Delaware law?

MR. TOBIN: Yes.

REPRESENTATIVE TIGUE: I don’t have any other
questions.

CHAIRMAN LLOYD: Are there any other questions?

REPRESENTATIVE FAIRCHILD: A couple,.

CHAIRMAN LLOYD: Representative Fairchild.

REPRESENTATIVE FAIRCHILD: The seizure of license,
when a policeman seizes a license and issues the temporary
permit, how long does the police department or the officer
have to forward the information to the Department?

MR. LANDIS: Forty-eight hours, I think it is.

REPRESENTATIVE FAIRCHILD: 1Is it addressed in the
bill? T didn’t see it.

MR. PIRRITAND: Not the bill. It’s in the
amendment .

MR. HEATON: Section 4 says, "The police officer
shall transmit to the Department, along with the report
under paragraph one, a copy of the complete notice of
suspension form, a copy of any completed temporary permit
and driver’s license.” So there is nco time frame.

REPRESENTATIVE FAIRCHILD: I think you’re going to

have to address that time frame, because you’ve got very
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tight time frames for the -- you’ve only got 30 days to
make this thing run, so you've got to put something in
there.

MR. PIRRITANO: I don’t know if it was addressed in
the amendment or not, but we’ll certainly follow that up.

REPRESENTATIVE FAIRCHILD: It is not in the
amendment, that I see.

On page 5, "If the Department determines that the
person is not subject to suspension, the Depariment shall
notify the person of its administrative determination,
shall rescind,” et cetera, et cetera.

What is an example of the Department determines that
the person is not subject to suspension given that there is
a temporary license given?

MR. TOBIN: Representative Fairchild, it would be
many of the same things we talked about here earlier. It
would be an improper arrest, improper finding of --
improper test results.

"REPRESENTATIVE FAIRCHILD: BSo this is before the
hearing process and everything else, that section?

MR. TOBIN: Yes.

REPRESENTATIVE FAIRCHILD: So that’s kind of a first
review the person would get?

MR. TOBIN: Right.

REPRESENTATIVE FAIRCHILD: Again, I Jjust question:
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how long will the Department take; in what form will they
rescind it and how long will it take to get back to the
driver? That’s just a comment.

MR. PIRRITANO: 1 would like to maybe bring up a
question. You were concerned about the individual
abrogating their rights legally.

John, you might want to speak to that. I think
there might be some --

REFPRESENTATIVE FAIRCHILD: I don’t have any further
questions on that.

MR. PIRRITANO: 1I’m sorry.

REPRESENTATIVE FAIRCHILD: Any idea on the number of
hearing sites that would be available to the citizens?
Following up on Representative Lloyd’s questions.

MR. PIRRITANO: 1I’11 let Mr. Tobin speak on that in
more detail, but as we take the Department forward,
particularly with licensing and decentralization -~ and 1
will just speak very briefly -~ people want customer
service, they want one~stop shopping, so it’s going to have
to be reasonably convenient.

We do have a budget laid out and the number of
reople that we would require, but I can’t tell you
specifically the locations, but certainly within reason.

REPRESENTATIVE FAIRCHILD: On the hearings it says,
"The Department shall provide written notice of the time
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and place of the hearing to the person requesting the
hearing at least ten days prior to the scheduled hearing."
I understand that.

Then it says, "It shall be the responsibility of the
person challenging the suspension to arrange for the
attendance of any witnesses, including the law enforcement
officer who submitted the sworn report.”

Is that fair to give somebody ten days -- if I
receive it today, I've got a hearing in ten days -- to now
go out and request that the law enforcement officer be
there, any other witnesses? I assume that there may be
some subpoenas possibly involved in here. What happens
if -- 1 get complaints from my boroughs and law enforcement
agencies that they are cutting down on personnel, their
budgets are tight. One of their complaints is they are
always ending up in hearings and that messes up their
shifts and that type of thing.

MR. PIRRITANO: I’m not sure ten days is
unreasonable, but if it is, there is some latitude for
adjustment, and I’ll defer to John on that.

MR. HEATON: It can be extended under the language,
I believe.

REPRESENTATIVE FAIRCHILD: Yes. That’s up to the
hearing officer. I think that opens up a whole nother

lssue of extending this thing when, obviocusly, the intent
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was to get it over with, bang.

I Jjust wondered how many other —~ are our courts
filled up because of similar extensions where the one
attorney has another date, the law enforcement officer is
on vacation? Are we adequately fixing the problem at hand,
or are we just putting a band-aid on an already-existing --

MR. PIRRITANO: Certainly, it's a very complex
isasue, I'm sure, but in doing all the analysis here I'm
told that perhaps our legal staff could be reduced by
several or more -~ am I correct, John -- because of the
time they’re now spending appealing and dealing with the
courts.,

REPRESENTATIVE FAIRCHILD: Just one last comment on
the decision. "The hearing and the cost of transcription
service shall be borne by the Department. The decision of
the hearing officer shall be rendered in writing and
provided to the person who requested the hearing.” 1 would
like to request that you put a time frame in there so that
we have it in black and white, somebody can’t say, "Well,
it was mailed 30 days ago.” If we have it in statutory
language, then each party will know the time frame.

Thank you.

CHAIRMAN LLOYD: Any other questions?

(No response.)

CHAIRMAN LLOYD: If not, thank yon very much -- oh,
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I'm sorry.

REPRESENTATIVE TIGUE: One other question I just
thought of, and maybe Doug knows the answer to this.

An administrative hearing now, if I go tc an
administrative hearing now for cumulative points or
habitual cffender, from the time the hearing ends to the
time my license, if it is going to be suspended, what is
that time?

MR. TOBIN: Including your due process time, you’'re
probably looking at 60 days, would be my guess.

REFRESENTATIVE TIGUE: Thank you.

MR. TOBIN: Puugusia paiy havs bhat $ight w4 appesl
our determinaticen.

CHATRMAN LLOYD: I would like to thank all the
people who participated this morning. We will be, as soon
as we get a transcript, forwarding that to the full
Committee so that the members of the Committee have an
opportunity to review it and determine what direction we
want to go on this legislation.

The meeting is adjourned.

(Whereupon, at 12:25 p.m., the meeting was
adjourned. )
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CERIIEICATE
I hereby certify, as the stenograrhic reporter, that
the foregoing proceedings were taken stenographically by
me, and thereafter reduced to typewriting by me or under my
direction; and that this transcript is a true and accurate
record to the best of my ability.
COMMONWEALTH REPORTING COMPANY, INC.
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Judith A. Valencik
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