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SENATE 
WEDNESDAY, February 22, 1978. 

The Senate met at 1:00 p.m., Eastern Standard Time. 

At this time I would like to introduce Miss Babcheck to the 
Senate. She is an eighteen-year-old student at Uniontown Sen
ior High School. She is very good. She won her title with ballet 
as her talent and took the hearts of the whole audience in her 

The PRESIDENT pro tempore (Martin L. Murray) in the rendition. 
Chair. Mr. President, I would like the Chair to recognize Miss An-

dria Babcheck. 
The PRESIDENT pro tempore. We are certainly honored 

PRAYER with the young lady and welcome her to the Senate of Pennsyl-
The Chaplain, the Reverend Father JOHN F. TORMEY, Pas- vania. If she would please come to the rostrum, we would like to 

tor of the Church of the Good Shepherd, Camp Hill, offered the ·have her say a few words. 
following prayer: (Applause.) 

Miss BABCHECK It is an honor to be here and I thank you 0 God, watch over Your people. Help us to live as You would 
have us live. all. 

(Applause.) Enlighten those entrusted with the affairs of this State and 
The PRESIDENT pro tempore. Thank you, very much. Commonwealth that they may serve You in serving Your peo-

Again, I would like to congratulate you and your parents on 
ple. this honor and extend to you the congratulations of the Senate Bless this State of Pennsylvania, that its people may enjoy 

of Pennsylvania. the fruits of Your Creation and learn to thank You for Your 
goodness. 

We ask this in the name of all Your people. Amen. HOUSE MESSAGES 

HOUSE BILLS FOR CONCURRENCE 
JOURNAL APPROVED The Clerk of the House of Representatives being introduced, 

The PRESIDENT pro tempore. A quorum of the Senate being presented for concurrence HB 76, which was referred to the 
present, the Clerk will read the Journal of the preceding Ses- Committee on Education. 
sion. 

The Clerk proceeded to read the Journal of the preceding Ses
sion, when, on motion of Senator MESSINGER, further read
ing was dispensed with, and the Journal was approved. 

GUESTS OF SENATOR WILLIAM E. DUFFIELD 
PRESENTED TO SENATE 

Senator DUFFIELD. Mr. President, it gives me much satis
faction this afternoon to present my guests to the Senate. 
Every year in Carmichaels in Greene County, in the area of 
Representative Deweese, we have a Bituminous Coal Queen se
lection and a coronation, at which time each candidate presents 
some form of entertainment. They are selected on various qual
ifications. Fortunately, the Coal Queen very often comes from 
my Senatorial District, Fayette County. 

This year Miss Andria Babcheck was selected in August as 
the Bituminous Coal Queen. She did a very fine dance routine, a 
ballet. She is with us today as are her parents, Mr. and Mrs. An
drew Babcheck. Connie Morris, chairman of the Coal Queen 
Committee is also with us. 

He also presented for concurrence HB 1673, which was re
ferred to the Committee on Environmental Resources. 

HOUSE CONCURRENT RESOLUTIONS REFERRED 
TO COMMITTEES 

He also presented for concurrence House Concurrent Resolu
tion No. 161, which was referred to the Committee on Trans
portation. 

He also presented for concurrence House Concurrent Resolu
tion No. 164, which was referred to the Committee on Labor 
and Industry. 

HOUSE CONCURS IN SENATE BILL 

He also returned to the Senate SB 236, with the information 
that the House has passed the same without amendments. 

BILL SIGNED 

The President pro tempore (Martin L. Murray) in the pres
ence of the Senate signed the following bill: 

SB236. 



LEGISLATIVE JOURNAL-SENATE February 22, 

HOUSE MESSAGE 

SENATE CONCURRENT RESOLUTION RETURNED 
WITH AMENDMENT 

The Clerk of the House of Representatives being introduced, 
returned to the Senate, Senate Concurrent Resolution; with the 
information that the House has concurred in the same with 

SECTION2. 

the health and safety of all Pennsylvania citi
zens. 

amendment in which the concurrence of the Senate is re- SECTION 3. 
quested. 

That the Council of the City of Sharon re
spectfully requests that the Pennsylvania 
State Assembly support safety in local 
municipalities through the passage of House 
Bill 1424 and Senate Bill 745 during the 
1977-78 session of the Pennsylvania General 
Assembly. 
That the Council of the City of Sharon 
hereby encourages all other Pennsylvania 
political subdivisions to actively support 
passage of House Bill 1424 and Senate Bill 
745 through similar resolutions and lobby
ing. 

The PRESIDENT pro tempore. The Clerk will read the resolu-
tion, as amended. 

The Clerk read the resolution as follows: 

WEE.KL Y ADJOURNMENT 

In the Senate, February 21, 1978. 

RESOLVED, (The House of Representatives concurring), 
That when the Senate adjourns this week it reconvene on Mon
day, February 27, 1978; and be it further 

RESOLVED, That when the House of Representatives ad
journs this week it reconvene on Monday, March 13, 1978 un
less sooner recalled by the Speaker of the House of Representa
tives. 

SENATE CONCURS IN AMENDMENT 
MADE BY THE HOUSE 

TO SENATE CONCURRENT RESOLUTION 

Senator MESSINGER. Mr. President, I move that the Senate 
do concur in the amendment made by the House to the Senate 
Concurrent Resolution. 

The motion was agreed to. 
Ordered, That the Clerk inform the House of Representatives 

accordingly. 

GENERAL COMMUNICATION 

RESOLUTION OF THE CITY OF SHARON, 
PENNSYLVANIA 

The PRESIDENT pro tempore laid before the Senate the fol
lowing communication, which was read by the Clerk as follows: 

CITY OF SHARON, PENNSYLVANIA 
RESOLUTION NO. 8-78 

Introduced by, President Schweiss 

Adopted, February 8, 1978 

A RESOLUTION, of the Council of the City of 
Sharon, Mercer County, Pennsylvania, supporting the 
use of Radar by local Police. 

WHEREAS, only the Pennsylvania legislature has 
the opportunity and means to provide for the safety of 
all Pennsylvania residents through the effective con
trol of speeding by permitting the use of Radar by lo
cal Police forces; and 

WHEREAS, certain House and Senate Bills have 
been introduced which would remedy this situation 
with the local municipalities being allowed to use Ra
dar as a speed control device. 

NOW, THEREFORE, be it resolved by the Council 
of the City of Sharon, Mercer County, Pennsylvania, 
and it is hereby resolved by the authority of the same: 

SECTION L That the Council of the City of Sharon sup
ports the use of Radar by local Police in 
Pennsylvania as a speed control device for 

SECTION 4. That the Council of the City of Sharon re
spectfully and publicly request our Mercer 
County legislators, namely State Senator R. 
Budd Dwyer, State Representative Reid Ben
nett, State Representative Ralph Pratt and 
State Representative Roy Wilt to use their 
votes and their influence to secure the pass
age of House Bill 1424 and Senate Bill 745 
and that copies of this Resolution be 
forwarded to them and the Chairmen of the 
House and Senate Local Government Com
mittees. 

ATTEST: 

ADOPTED IN COUNCIL this 8th day of 
February, A.D. 1978. 

LARRY SCHWEISS 
PRESIDENT OF COUNCIL 

JUDITH A. MORRISON 
CITY CLERK 

STA TE OF PENNSYLVANIA 
COUNTY OF MERCER 
CITY OF SHARON 

I, JUDITH A. MORRISON, CITY CLERK, of the City of 
Sharon, Pennsylvania, do hereby certify that the above and 
foregoing Resolution was duly adopted by the Council of the 
City of Sharon, Pennsylvania on February 8, 1978 and attested 
by the City Clerk. 

REPORTS FROM COMMITTEES 

Senator McKINNEY, from the Committee on State Govern
ment, reported, as amended, BB 391. 

Senator MELLOW, from the Committee on Environmental 
Resources, rereported, as amended, SB 743 and 744. 

Senator SA.llTH, from the Committee on Appropriations, re
reported, as amended, BB 191. 

Senator ORLANDO, from the Committee on Finance, rere
ported, as amended, SB 494, 498, 500, 505, 508, 510, 882 
and 883; reported, as committed, BB 1633; as amended, SB 
889and 891. 

Senator LEWIS, from the Committee on Local Government, 
reported, as committed, SB 677 and BB 235; as amended, BB 
804and858. 

BILLS INTRODUCED AND REFERRED 

Senators ORLANDO, NOLAN, SMITH, McKINNEY and 
STOUT presented to the Chair SB 1305, entitled: 

An Act amending the act of December 11, 1967 (P. L. 707, 
No. 331), entitled "Pennsylvania Thoroughbred Horse Racing 
Law," further providing for stewards. 
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Which was committed to the Committee on State Govern
ment. 

Senators LEWIS, MURRAY, GEKAS and EARLY presented 
to the Chair SB 1306, entitled: 

A Joint Resolution proposing an amendment to the Constitu
tion of the Commonwealth of Pennsylvania, providing for clas
sification of real property for tax purposes. 

Which was committed to the Committee on Constitutional 
Changes and Federal Relations. 

Senators SCHAEFER, NOLAN, MANBECK, NOSZKA, 
SCANLON and MELLOW presented to the Chair SB 1307, 
entitled: 

An Act amending the act of September 10, 1974 (P. L. 639, 
No. 209), entitled "Abortion Control Act," providing for the fil. 
ing of certain reports by physicians and health care facilities. 

Which was committed to the Committee on Public Health 
and Welfare. 

Senator KURY presented to the Chair SB 1308, entitled: 

An Act amending the act of December 31, 1965 (P. L. 1257, 
No. 511), entitled "The Local Tax Enabling Act," authorizing 
certain political subdivisions to choose between different lists 
of occupations and valuations. 

Which was committed to the Committee on Local Govern
ment. 

cratic caucus and a Republican caucus. 
The PRESIDENT pro tempore. Are there any objections? The 

Chair hears no objection, and declares a recess of the Senate 
until 3:00 p.m., Eastern Standard Time. 

AFTER RECESS 
The PRESIDENT pro tempore. The time of recess having 

elapsed, the Senate will be in order. 

ANNOUNCEMENT BY THE CHAIR 
The PRESIDENT pro tempore. The Chair at this time would 

like to announce that he has authorized Senator Noszka to rep
resent the Senate of Pennsylvania at the funeral of Representa
tive Mullen of Allegheny County. 

CALENDAR 
BILL ON CONCURRENCE IN HOUSE AMENDMENTS 

BILL OVER IN ORDER 

SB 847 - Without objection, the bill was passed over in its 
order at the request of Senator MESSINGER. 

FINAL PASSAGE CALENDAR 

NONPREFERRED APPROPRIATION BILLS REREPORTED 
FROM COMMITTEE AS AMENDED OVER IN ORDER 

Senators EARLY, MESSINGER, SWEENEY, KURY, OR- HB 1250, 1251, 1265 and 1266 Without objection, the 
LANDO, STOUT, LYNCH, SCANLON, GURZENDA, KELLEY bills were passed over in their order at the request of Senator 

and NOLAN presented to the Chair SB 1309, entitled: MESSINGER. 

A Joint Resolution proposing an amendment to the Constitu- BILL ON FINAL PASSAGE 
tion of the Commonwealth of Pennsylvania, further providing SB 1202 (Pr. No. 1490)-And the amendments made there-
for classification of property for tax purposes. 

Which was committed to the Committee on Constitutional to having been printed as required by the Constitution, 

Changes and Federal Relations. On the question, 
~ Shall the bill pass finally? 

Senators McKINNEY, FLEMING, NOLAN, SMITH, STAUF-
FER and MANBECK presented to the Chair SB 1310, entitled: 

An Act amending Title 71 (State Government) of the Penn
sylvania Consolidated Statutes, by revising provisions relating 
to retirement for State employees. 

Which was committed to the Committee on State Govern-

(During the calling of the roll, the following occurred:) 
Senator MESSINGER. Mr. President, I would like to change 

my vote from "aye" to "no." 
The PRESIDENT pro tempore. The gentleman will be so re

corded. 

ment. The yeas and nays were taken agreeably to the provisions of 

Senators McKINNEY, FLEMING, BELL, NOLAN, SMITH, 
STAUFFER and MANBECK presented to the Chair SB 1311, 
entitled: 

An Act amending the act of June 3, 1937 (P. L. 1333, No. 
320), entitled "Pennsylvania Election Code," making editorial 
corrections and conforming the act to existing law with respect 
to the compensation of election officers and constables. 

Which was committed to the Committee on State Govern
ment. 

RECESS 
Senator MESSINGER. Mr. President, I request a recess of 

the Senate until 3:00 p.m., for the purpose of holding a Demo-

the Constitution and were as follows, viz: 

YEAS-27 

Andrews, Hankins, Mellow, 
Arlene, Holl, Murray, 
Coppersmith, Kelley, Nolan, 
Dougherty. Kury, O'Pake, 
Duffield, Lewis, Orlando, 
Early, Lynch, Romanelli, 
Gurzenda, McKinney, Ross, 

NAYS-17 

Bell, Hess, Kusse, 
Corman, Hopper, Manbeck, 
Dwyer, Howard, Messinger, 
Fleming, Jubelirer, Reibman, 
Gekas, 

Scanlon, 
Schaefer, 
Smith. 
Stapleton, 
Stout, 
Zemprelli, 

Snyder, 
Stauffer, 
Sweeney, 
Tilghman, 
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A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Clerk present said bill to the House of Rep
resentatives for concurrence. 

THIRD CONSIDERATION CALENDAR 

PREFERRED APPROPRIATION BILL 

page 3, lines 1 through 12, by striking out all of said 
lines on said pages and inserting: 

Section 2. Subsections (f) and (g) of section 1311 of 
Title 18 are repealed. 

Amend Sec. 2, page 3, line 13, by striking out "2" 
and inserting: 3 

On the question, 
Will the Senate agree to the amendments? 

ON THIRD CONSIDERATION AND FINAL PASSAGE 
Senator McKINNEY. Mr. President, these are very simple 

SB 1279 (Pr. No. 1585) - Considerf'd the third time and amendments. They substitute mandatory life imprisonment in 
agreed to, lieu of the death sentence. 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

Andrews, 
Arlene, 
BPU. 
Coppersmith, 
Corman. 
Dougherty, 
Duffield, 
Dwver. 
Early. 
FlPming. 
Gekas, 

GurzPnda. 
Hankins. 
Hess. 
Holl, 
Hopper. 
Howard. 
Jubelirer, 
Kelley, 
Kury, 
Kusse. 
Lewis, 

YEAS-44 

Lvnrh. 
J\.fanherk. 
McKinney, 
Mellow, 
Messinger, 
Murray. 
Nolan. 
O'Pake, 
Orlando. 
Reibman. 
Roman<>lli, 

NAYS-0 

Ross. 
Scanlon. 
Sch,1efer. 
Smith. 
Snyder, 
Stapleton, 
Stauffer, 
Stout, 
Sweeney. 
Tilghman, 
Zemprelli, 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Clerk present said bill to the House of Rep
resentatives for concurrence. 

SB 1233 AND AMENDMENTS TAKEN 
FROM THE TABLE 

SB 1233 (Pr. No. 1578)-Without objection, Senator MES
SINGER called from the table SB 1233, together with the 
amendments. 

BILL ON THIRD CONSIDERATION AMENDED 

SB 1233 (Pr. No. 1578)-And the question recurring, 
Will the Senate agree to the bill on third consideration, as 

amended? 

McKINNEY AMENDMENTS 

Senator McKINNEY, by unanimous consent, offered the fol
lowing amendments: 

Amend Title, page 1, lines 3 and 4, by striking out 
"AND" in line 3 and all of line 4 and inserting: and re
pealing certain provisions concerning death sentences. 

Amend Sec. 1, page 1, lines 7 and 8, by striking out 
"AND SUBSECTION" in line 7 and "(G)" in line 8 

Amend Sec. 1, page 1, line 10, by striking out "ARE" 
and inserting: is 

Amend Sec. 1 (§ 1311), page 1, line 17, by inserting 
brackets before and after "death" and inserting im
mediately thereafter: life imprisonment without any 
parole 

Amend Sec. 1 (§ 1311), page 2, lines 21 through 30; 

I cannot understand the inconsistency of many of my col
leagues who will vote for the death penalty and, on the other 
hand, when we are faced with the abortion issue they vote just 
the opposite. I cannot understand that inconsistency and that 
is why, Mr. President, I offer these amendments. 

Senator O'P AKE. Mr. President, I would urge the defeat of 
these amendments. First of all, I do not see any inconsistency 
in supporting the death penalty to deter certain kinds of crimi
nal conduct in which the defendant is guilty of taking an inno
cent life. When we talk about the abortion question, I do not 
think anyone would contend that the life inside the mother's 
womb is, in any way, guilty of any taking of another life. That 
is the clear distinction between the two. 

With reference to these amendments, they, in effect, abolish 
the death penalty and substitute life imprisonment without 
probation or parole. I believe one of the problems and one of the 
kinds of conduct which we want to stop with the threat of the 
death penalty is the person who has been sentenced to life im
prisonment already and who is serving that life imprisonment 
in a correctional institution. Specifically, the most recent case 
in my area was the case in Graterford Prison where a defend
ant killed an employee of the institution because he did not like 
the way the eggs were made. 

I would like to share with my colleagues a headline which ap
peared in the Pottstown Mercury which states, "I Love To Kill." 
These are the words of James Taylor, " ... he snarled as the 
four-time convicted murderer had his sentencing Thursday. He 
said, 'I am going to kill again and again as long as I am living 
and their ain't nothing anybody can do to stop me.' " 

There is a man already serving four life sentences and faced 
with the fact that you are going to give him another life sen
tence. If you say there is no possibility of probation or parole it 
is not going to stop the one type of nine killings which would 
warrant the death pen.al ty. 

Mr. President, I think that we should not, for the sake of in
nocent people in society, abolish the death penalty entirely. 

Senator GEKAS. Mr. President, I, too, oppose these amend
ments because they do have the final effect of eliminating the 
death penalty as a tool of law enforcement in the Common
wealth of Pennsylvania. Not only is it another weapon on the 
part of law enforcement to try to stem the horrible tide of vio
lent crime in this Commonwealth, but also many of us in this 
Chamber, and others who are interested in the subject, have 
from time to time taken polls or canvassed opinion in our Dis
tricts and beyond and found it is the overwhehning opinion of 
the people of the Commonwealth of Pennsylvania when this 
question is put to them that they are in favor of the application 
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of capital punishment to certain violent crimes. 
To the credit of the people who answer affirmatively on that 

question, they add to it-and this was a separate poll taken by 
either the Harris or the Gallup people-that they firmly believe 
that it is a deterrent to violent crime. Those who would argue 
that it is not a deterrent to violent crime would say that statis
tics show one thing or another and that where there is the 
death penalty, murders still go on. I do not have any statistics 
that can prove this question either way, but if I have to gamble, 
Mr. President, as to whether or not it acts as a deterrent, then I 
must gamble in favor of its acting as a deterrent, statistics or 
no statistics. 

Mr. President, every crime which we have listed as a criminal 
offense in the codes of Pennsylvania is placed there in order to 
deter crime. The capital punishment portion of the murder stat
ute is an added feature of the prohibition against murder 
which, in itself, acts as a second deterrent. 

Even a speeding violation statute is placed on the books to de
ter us from speeding. The adverse consequences that flow from 
violating the speeding law, namely, a ticket or suspension of 
license or embarrassment, or all the things that flow from that, 
can take a reasonable man and make him think twice about 
speeding. The same thing applies in the higher sense to the 
death penalty statute. 

Mr. President, I urge everyone to vote "no" on these amend
ments. 

Senator BELL. Mr. President, the amendments as proposed 
by the gentleman from Philadelphia, Senator McKinney, will 
gut this bill. There is no constitutional way that this Legisla
ture can tell the Board of Pardons what it can and cannot do. 
The Board of Pardons is set up under the Constitution, Article 
IV, Section 9. It is a constitutional board. We cannot restrict its 
power to grant pardons. 

If the gentleman from Philadelphia, Senator McKinney, 
wants to do it the right way, he should initiate a constitutional 
change to prohibit the Board of Pardons from turning these 
mad dog killers loose on the streets of the Commonwealth in 
twelve years as they have been doing. I say this: A vote for the 
gentleman's amendments is a vote against the death sentence. 

It has been about two years ago that I was on the floor of this 
Senate, after a young hoodlum shot to death the chief of police 
of Glenolden Borough in Delaware County, in Senator 
Sweeney's District. At that viewing the black chief of Darby 
Township, in Senator McKinney's District, stated to me, "With· 
out the death penalty it is an open invitation for a hoodlum to 
shoot his way to safety because if a burglar is apprehended by a 
police officer, he gets ten years. If he shoots his way to freedom 
and is convicted of murder in the first degree and gets life im
prisonment, he gets out in ten years. This is an open invitation 
for the hoodlum to kill the police officer in shooting his way to 
freedom." 

Senator McKINNEY .. Mr. President, I desire to interrogate 
the gentleman from Berks, Senator O'Pake. 

The PRESIDENT pro tempore. Will the gentleman from 
Berks, Senator O'Pake, permit himself to be interrogated? 

Senator O'P AKE. I will, Mr. President. 
Senator McKINNEY. I wonder, Mr. President, if the gentle· 

man can tell us if he knows of any case in history where any 
millionaire was ever electrocuted for anything, any crime at 
all? 

Senator O'P AKE. Were any what, Mr. President? 
Senator McKINNEY. Millionaire, Mr. President. 
Senator O'PAKE. A millionaire? I do not know, Mr. Presi

dent. 
Senator McKINNEY. I can tell the gentleman, Mr. President. 

There has been none. I do know there has been none. 
Further, I would like to comment on what the gentleman says 

about deterrent. There has been killing since Cain killed Abel 
and we will continue to have killing. I just cannot see, for the 
life of me, Mr. President, where a death penalty on the books 
will deter crime. 

Mr. President, I would like to ask the gentleman if he knows 
how many executions there were before the Supreme Court up
set the law dealing with executions. 

Senator O'PAKE. Mr. President, I do know that the last exe
cution in Pennsylvania was in 1962 when Elmo Smith was exe
cuted and I believe that since the 1974 Pennsylvania Act, some
where between twenty and twenty-four others had been sen· 
tenced to death but were not executed because of the appeal in 
the Moody case. 

Senator McKINNEY. Even prior to Elmo Smith, Mr. Presi· 
dent, were there murders? 

Senator O'P AKE. I am sure there were, Mr. President, yes. 
Senator McKINNEY. And there always will be, Mr. Presi

dent, and I cannot, for the life of me, see where the .death pen
alty is a deterrent. 

Senator COPPERSMITH. Mr. President, in regard to some of 
the points which have been made, I know that when we re· 
viewed this in the Committee on Judiciary, we were furnished 
statistics showing that there had been a decline in the number 
of murders since 1976, a rather significant decline, that vio
lence, statistics show, is declining in this country even though, 
to my knowledge, there has been only one execution in the last 
four or five years, and that execution of a person who practical
ly insisted that he be executed. 

In regard to the point raised by the distinguished gentleman 
from Dauphin, Senator Gekas, if there is a doubt as to whether 
the death penalty is a deterrent or not, we should go on the 
doubt that it is and enact the death penalty, my view is a little 
different. I think that no one, and particularly the State does 
not have the right to intentionally take the life of anyone un· 
less there is proof that taking that life will have the effect of 
preventing other violent crimes. You cannot go on the supposi
tion that is going to do it, because I do not believe that is right. 
I think we must have a standard of ethics, of law, and really, 
what should be the bedrock of our concern should be the preser
vation of human life. 

The point was made it is the overwhelming view of the people 
in this country that we should have a death penalty. Well, that 
opinion changes, it fluctuates; sometimes it is very strong that 
we should have the death penalty and at other times there has 
been a majority against the death penalty. However, I believe 
that is irrelevant. If you believe there is an absolute law that we 
should protect human life, I do not care if ninety-nine per cent 
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of the people of this country think we should have capital 
punishment, the death penalty is still wrong. I do not care if the 
State puts its imprimatur on actions that violate moral law, 
they are still wrong. There have been horrible examples in this 
century of the State sanctioning acts that were not right. 

We cannot go solely on public opinion, Mr. President. I say 
that the death penalty must serve a purpose, there is no proof 
that it serves a purpose and the amendments of the gentleman 
from Philadelphia, Senator McKinney, are a very proper com· 
promise in this area because the types of crimes the gentleman 
from Berks, Senator O'Pake, described happen very infrequent
ly and to say the Commonwealth must adopt the posture of in
tentionally taking human life to deal with this very rare occur
rence, I do not think is required in these circumstances. 

Senator BELL. Mr. President, I was on the Governor's capital 
punishment task force and the feeling of the members of the 
task force was both pro and con as to whether having a death 
penalty would discourage somebody from gunning another per
son down or raping another person and killing them. I remem
ber one person making the statement, he said, "How do you 
know how many ships would be lost if the lighthouse was not 
lit?" 

Mr. President, I believe the people in here are going to vote 
their own thinking, their own experience. They are all mature 
people. I know a lot of them do not go over fifty-five on the 
Turnpike anymore because of the fear of being arrested; like
wise, before a person guns down a police officer in cold 
blood-and I have had three of them in my neighborhood 
gunned down in the last three years-I am soundly of the opin
ion, although the gentleman from Cambria, Senator Copper
smith and the gentleman from Philadelphia, Senator McKin
ney, are not of the opinion, that before a person pulls a gun on a 
police officer or prison guard, they will think twice if they 
know we have the chair hooked up at Rockford and ready to 
burn the mad dog killer. 

Senator KELLEY. Mr. President, I should like to remind the 
gentleman from Delaware, Senator Bell, that lighthouses were 
built not to save ships but rather to save lives. I believe when 
we talk about death, premeditated, intentional death by the 
sovereign, we must talk about life. It does seem coincidental, as 
the sponsor of these amendments indicated, that there seems to 
be some degree of dilemma, maybe, in some minds among us 
about the pro-life concept and at the same time voting the sov
ereign the responsibility to impose planning intentionally to 
take the life of another by execution. 

I can appreciate that we have a difficult time rationalizing 
that at war time we take, jeopardize and expend lives of others. 
But, in organized society it is incumbent on us to be delibera
tive and reasonable. It seems that life imprisonment is as much 
a detriment to anyone's taking of another life as would be exe
cution itself. 

The very fact that minds disagree, as the gentleman from 
Delaware, Senator Bell, indicated in the Governor's task force, 
is no set proof that it is a deterrent to have the death penalty. 

Among my constituents with whom I have spoken about this 
particular issue, the only expressed opposition to life imprison
ment has been that they did not want their tax dollars to go to 

support someone like that for the rest of their lives. 
I think, Mr. President, when you get right down to it, the is

sue is not a legal one, it is almost a moral one. Who among us 
can say that the judicial system, the criminal justice system in 
this country is perfect? Admittedly we make mistakes in con
victions, in sentencing. Oh, how final it is when one has been 
executed because there is no way to make any amends. That is 
possible when a mistake is shown to have been made if there is 
life imprisonment. 

I think, Mr. President, rational judgment dictates embrace
ment of these amendments _of the gentleman from Philadel
phia, Senator McKinney. 

Senator SWEENEY. Mr. President, I desire to interrogate 
the gentleman from Cambria, Senator Coppersmith. 

The PRESIDENT pro tempore. Will the gentleman from 
Cambria, Senator Coppersmlth, permit himself to be interro
gated? 

Senator COPPERSMITH. I will, Mr. President. 
Senator SWEENEY. Mr. President, I share many of the 

views expressed by the gentleman on these amendments and 
the apprehensions that he expresses as I do likewise with the 
gentleman from Westmoreland, Senator Kelley. 

My concern lies in an additional dimension. They talk about 
the obligations and the authority of the government as a sover
eign and about the lack of evidence, definitive statistics, to 
prove that the death penalty in effect has no deterrent value, at 
least as far as we can ascertain at the moment. 

My question is, and I pose this, Mr. President, to the gentle
man from Cambria, Senator Coppersmith: Does he not think 
that the sovereign also has the inherent obligation that under 
certain circumstances that are beyond any reasonable doubt, 
the sovereign is obliged to exercise punitive action against 
those who would terrorize the majority of our citizens? 

Senator COPPER.'31\flTH. Mr. President, it is my understand
ing that the theory of punishment is based on the concept of de
terring others from committing the crime and protecting so
ciety by isolating the offender. I have not felt that the sover
eign should exercise a punitive attitude toward the criminal. 
Some do, hut, again, I think if you consider this a moral issue 
the idea of vengeance and punitive action is not proper for the 
sovereign in dealing with the criminal. The motive of the sover
eign should be deterrence and also by imprisonment, to protect 
society from further danger from the individual. 

Senator SWEENEY. Mr. President, I detect from the gentle
man's response that he does have some question concerning 
those isolated instances where there may be some justification 
where the sovereign must exercise punitive action, the death 
penalty in this case, to protect the citizens at large and it is pre
cisely because of the moral dimension of this question where, if 
you were to carry it to its logical conclusion, the moral issue 
embraces that justice be done. There are those cases that just so 
assault the sensibilities of our people, and our society in gen
eral, that we must have some mechanism with which to deal 
with it on a purely punitive basis. 

Senator COPPERSMITH. Mr. President, I can only reply to 
the gentleman from Delaware, Senator Sweeney, that the cases 
which are the most horrible and the ones which assault our 
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senses the most, are precisely those cases where the law is such 
that the plea of not guilty by reason of insanity is made. The 
worse the case, the more likely the plea of insanity and the 
more likely to have it accepted. I, myself, disagree violently 
with allowing the plea of not guilty by reason of insanity. I 
think insanity should not be a defense to a criminal charge but 
taken into account after the trial. 

Just to refer to horrible cases and say we must do something 
about those horrible cases is not in accordance with reality of 
today where the horrible cases are dealt with basically on the 
question of whether or not the criminal was insane at the time 
of the crime. 

Senator SWEENEY. Mr. President, I thank the gentleman. 
Mr. President, the point I am attempting to make is: I am 

sure every Member in this Chamber has weighed extremely 
carefully and in good conscience the matter before us and none 
of us tread lightly to cast our vote concerning this very serious 
question. 

The point I am attempting to make is that it seems to me soci
ety has to be provided with a vehicle to deal with those extra
ordinary cases, as isolated as they may be, to exercise the sover
eign responsibility that the Commonwealth has in this instance 
of effecting the death penalty in those cases where there is no 
real other alternative in order to protect the citizens of the 
Commonwealth. 

Senator BELL. Mr. President, I will tell my fellow Members 
of the Senate of Pennsylvania that the sovereign, namely, the 
State of Pennsylvania, also has the right, duty and obligation 
to protect innocent people. It has not been too long ago that 
Sergeant Morris Albany of the Upland Police Force was gunned 
down, murdered, within gunshot hearing distance of my home. 
This was a fine young man who was loved by our community 
and the mad dog killer who ended his life had been turned loose 
previously by some court, board or something and had a pre
vious conviction of killing. 

Senator McKINNEY. Mr. President, my concluding remarks 
will be in the form of an observation. l would like to call it to 
the attention of all my colleagues: Watch how some of the per
sons who have engaged in this debate vote on House Bill No. 71 
when it comes before us later this evening; see how inconsis
tent they are. 

Senator DUFFIELD. Mr. President, I do not recall any week 
in the history of my presence here where we have had two bills 
on the Calendar on the same day which have caused us to re
flect and worry about how we should vote. These are moral is
sues; they are issues that are dealing with human life, human 
beings. We have a very somber responsibility here because 
what we do on both of these bills can affect human life in the 
future. 

I think we have not progressed satisfactorily as a civilization, 
although we have progressed to a great extent, to the point 
where it is very rare today that the sovereign can order the 
taking of a human life. Years ago, a hundred years ago, there 
were many crimes which were punishable by the death penalty. 
In other countries, some of our less forward nations in the 
world, the death penalty is provided for stealing of valuable 
assets or rape and many other crimes. We, in our more or less 

Judeo-Christian religions, have been shocked at the ease of tak
ing a human life. 

We talk about the policy of the State; we talk about the public 
sentiment. During my lifetime I can remember one nation 
where it was the policy of the state-and it was the public senti
ment-that millions of people be exterminated. That was public 
policy and they had a good argument for it on the basis what 
they could give to their people. In their view it was a good argu
ment. 

I, myself, have probably killed more people than anybody in 
this Senate. I was a combat infantry platoon leader during 
World War II. I am not proud of that. I felt that, as a young fel
low, it was my duty to go out and kill for my country. It was the 
idea that, if I did not kill, I would be killed. I think we are pro
gressing further on that because of the Vietnamese war. The 
young people are beginning to realize the utter folly of killing 
their brothers from another land when we are not attacked. 

We have seen, just in my lifetime, a great tendency toward 
the humanity for human life. Fifty years ago the public and the 
press both liked to write and hear about killings. There is acer
tain amount of hot blood in all of us, a certain amount of re
vengeful spirit. The recent killing in Utah became a great show, 
a great charade on the American public. People were glued to 
their television just hoping to see him go there and get those 
bullets put through him. We are not a perfect animal. 

I would say this: My justification for taking life would be in 
revenge. For instance, if one of my children or a member of my 
family were despoiled or killed, I probably-although one never 
knows what they would do in these circumstances-would want 
to see that person's life taken in the cruelest way. But that is 
not what a sovereign should think. That is not the enlightened 
life toward which we are trying to progress. 

Fifty-some years ago public hangings in the back of our court
houses in Pennsylvania were practiced and were the common 
thing. For instance, the immigrants who were coming from 
Europe to work in the coal mines would get into difficulty. 
They would have hardly any defense. Every other Saturday af
ternoon, if we go back in the archives of my county, there was a 
hanging in back of the courthouse. It was, more or less, a social 
event of the times. The gentry would come in the horses and 
carriages with their ladies to view the hangings of "these for
eigners" as they were known. Today, such a thing would be un
thinkable. Yet, in that day and age, around the turn of the cen
tury, that was the established order of the day. 

I am not sold on the theory that the death penalty is a deter
rent. I have represented many people who were accused of the 
charge of murder. I would say that out of the thirty or forty 
whom I have represented not one of them, before they pulled 
that trigger or sunk that knife, contemplated whether they 
would receive the death penalty or go to jail, not one of them. 
In the commission of murder, outside of possibly contract mur
der, one does not even give it a thought. 

My opinion has been stated. Everybody has his own opinion 
but that is my experience. However, I am torn between these 
views expressed and the views which were very eloquently pre
sented by the gentleman from Berks, Senator O'Pake. When a 
person is in the penitentiary for one or two or three life sen-
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tences, what is going to prevent him from killing anybody in 
sight, from killing fellow inmates, from killing guards, because 
he has nothing to lose? He can kill indiscriminately. 

There are animals in our society who want to kill, they love to 
kill. What are you going to do about those cases? The killer 
is in the penitentiary. It is a very serious matter; it is a matter 
that I am sure every Senator here is giving his great thought. 

In conclusion, Mr. President, I think very few here would go 
to the electric chair and have the job of turning on the switch. 
That is another consideration. If we make the death penalty the 
law of this Commonwealth, which it has been, would those 
great public citizens who are so strongly in favor of the death 
penalty pull the switch or would they delegate that to some 
State employee to do it for them? 

On juries, where you have a murder case with the possible 
death penalty involved, those are the easiest cases for a defense 
counsel to win, because no matter how red necked the jury, and 
how much they might shout about the death penalty, when 
they sit in that jury box and they have the life of this defendant 
in the palm of their hands, oh, how reluctant are they. They 
will try to find every excuse possible to free the person. I have 
seen that time and time again. So, when it comes down to you 
as an individual being responsible for a person's death, some
times the stouthearted shrivel and try to find excuses. It is 
easier to win a murder case in any court in the land than it is to 
win a fornication and bastardy case because there they know 
the consequences are not as severe. 

Mr. President, I intend to vote for the amendments of the 
gentleman from Philadelphia, Senator McKinney. However, if 
they fail, then I will cast a vote for the bill presently before us 
because I am worried about the case of the individual who is in 
prison and until our society finds some better way-I am not 
pleased with this-we must do something in these isolated 
cases. 

Senator O'PAKE. Mr. President, we could philosophize about 
this question for days and days and days. Believe me, I do not 
relish the responsibility of legislating the death penalty. 
However, those who argue that the taking of an innocent life 
within a mother's womb is the same as taking the life of a con
victed murderer, who has already snuffed out one, two, three, 
four, five other innocent lives, are not being logical or con
sistent. 

Mr. President, I would hope that a capital punishment stat
ute would have to be used very, very rarely, if at all because 
that means that very, very few innocent lives were taken. 

And the question recurring, 
Will the Senate agree to the amendments? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEAS-12 

Arlene, Duffield, Howard, McKinney, 
Coppersmith, Gurzenda, Kelley, Messinger, 
Dougherty, Hankins, Lewis, Reibman, 

NAYS-32 

Andrews, Holl, Murray, Smith, 

Bell, 
Corman, 
Dwyer, 
Early, 
Fleming, 
Gekas, 
Hess, 

Hopper, 
Jubelirer, 
Kury, 
Kusse, 
Lynch, 
Manbeck, 
Mellow, 

Nolan, 
O'Pake, 
Orlando, 
Romanelli, 
Ross, 
Scanlon, 
Schaefer, 

Snyder, 
Stapleton, 
Stauffer, 
Stout, 
Sweeney, 
Tilghman, 
Zemprelli, 

So the question was determined in the negative, and the 
amendments were defeated. 

And the question recurring, 
Will the Senate agree to the bill on third consideration, as 

amended? 

ANDREWS AMENDMENTS 

Senators ANDREWS, by unanimous consent, offered the fol
lowing amendments: 

Amend Title, page 1, lines 2 through 4, b;y striking 
out "further providing for circumstances to' in line 2, 
all of lines 3 and 4 and inserting: further providing for 
sentencing for murder. 

Amend Sec. 1, page 1, lines 7 and 8, by striking out 
"Paragraph (2) of subsection (d) AND SUBSECTION 
(G)" and inserting: subsections (c) and (d) 

Amend Sec. 1, page 1, line 10, by inserting after 
"amended": and subsections are added 

Amend (Sec. 1), (Sec. 1311), page 1, lines 13 through 
19; page 2, lines 1 through 30; page 3, lines 1 through 
11, by striking out all of said lines and inserting: 

[(c) Procedure at sentencing hearing.-After such 
verdict is recorded and before the jury is permitted to 
separate, the court shall proceed to receive such addi
tional evidence not previously received from the trial 
as may be relevant and admissible upon the question 
of aggravating and mitigating circumstances and 
shall permit such argument by counsel, and deliver 
such charge thereon as may be just and proper in the 
circumstances. Aggravating circumstances must be 
proved beyond a reasonable doubt. Mitigating circum
stances must be proved by a preponderance of the evi
dence. The jury shall then retire and consider the ag
gravating and mitigating circumstances and render 
such verdict respecting them as they shall agree upon. 
A failure of the jury to agree upon the aggravating 
and mitigating circumstances shall not be held to im
peach or in any way affect the validity of the verdict 
already recorded, and whenever the court shall be of 
the opinion that further deliberation by the jury will 
not result in an agreement upon the aggravating and 
mitigating circumstances, it may, in its discretion, dis
charge the jury from further consideration thereof, in 
which event if no retrial is directed, the court shall 
sentence the defendant to life imprisonment upon the 
verdict theretofore rendered by the jury and recorded 
as aforesaid and the jury shall be so informed prior to 
their deliberations. The court shall impose the sen
tence so fixed as in other cases. 

(d) Aggravating and mitigating circumstances.-If 
a murder of the first degree is accompanied by at least 
one of the following aggravating circumstances and 
none of the following mitigating circumstances, the 
person convicted shall be sentenced to death. If a mur
der of the first degree is not accompanied by any of 
the following aggravating circumstances or is accom
panied by at least one of the following mitigating cir
cumstances the person convicted shall be sentenced to 
life imprisonment: 

(1) Aggravating circumstances.-
(i) The victim was a fireman, peace officer or 

public servant concerned in official detention as 
defined in section 5121 of this title (relating to es-
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cape), who was killed in the performance of his 
duties. 

(ii) The defendent paid or was paid by another 
person or had contracted to pay or be paid by an
cther person or had cmJ:i}i~:d to pay or be paid by 
another_person for the · · g of the victim. 

(iii) The victim was being held by the defend
·ant for ransom or reward, or as a shield or hos
tage. 

(iv) The death of the victim occurred while de· 
fendant was engaged in the hijacking of an air
craft. 

(v) The victim was a witness to a murder or 
other felony committed by the defendant and was 
killed for the purpose of preventing his testimony 
against the defendant in any grand jury or crim
inal proceeding involving such offenses. 

(vi) The defendant committed a killing while in 
the perpetration of a felony. 

(vii) In the commission of the offense the de· 
fendant knowingly created a grave risk of death 
to another person in addition to the victim of the 
offense. 

(viii) The offense was committed by means of 
torture. 

(ix) The defendant has been convicted of an· 
other Federal or State offense, committed either 
before or at the time of the offense at issue, for 
which a sentence of life imprisonment or death 
was imposable or the defendant was undergoing a 
sentence of life imprisonment for any reason at 
the time of the commission of the offense. 
(2) Mitigating circumstances.-

(i) The age, lack of maturity, or youth of the de· 
fendant at the time of the killing. 

(ii) The victim was a participant in or con· 
sented to the defendant's conduct as set forth in 
section 13ll(d) of this title or was a participant in 
or consented to the killing. 

(iii) The defendant was under duress although 
not such duress as to constitute a defense to pros
ecution under section 309 of this title (relating to 
duress).] 

(c) Procedure at sentence hearing.-After such ver· 
dict is recorded and before the jury is permitted to 
separate, the court shall proceed to receive additional 
evidence which may be presented as to any matter 
that the court deems relevant to sentence, and shall 
include matters relating to any of the aggravating or 
mitigating circumstances enumerated in subsection 
(d). Any such evidence which the court deems to have 
probative value may be received, regardless of its ad· 
missibility under the exclusionary rules of evidence, 
provided the defendant is accorded a fair opportunity 
to rebut any hearsay statements. However, this sub
section shall not be construed to authorize the intro
duction of any evidence secured in violation of the 
constitutions of the United States or of the Common
wealth of Pennsylvania. The Commonwealth and the 
defendant or his counsel shall be permitted to present 
argument for or against sentence of death. 

(c.1) Advisory sentence by the jury.-After hearing 
all the evidence, the jury shall deliberate and render 
an advisory sentence to the court, based upon the fol
lowing matters: 

(1) whether sufficient aggravating circumstances 
exist as enumerated in subsection (d)(l); 

(2) whether sufficient mitigating circumstances 
exist as enumerated in subsection (d)(2) which out
weigh the aggravating circumstances found to ex
ist; and 
~sed on these considerations, whether the 
defendant should be sentenced to life imprisonment 
or death. 
(c.2) Findings in support of sentence of death.

Notwithstanding the recommendation of a majority of 
the jury, the court after weighing the aggravating and 
mitigating circumstances shall enter a sentence of life 
imprisonment or death, but if the court imposes a sen
tence of death, it shall set forth in writing its findings 
upon which the sentence of death is based as to the 
facts: 

(1) that sufficient aggravating circumstances ex
ist as enumerated in subsection (d)(l); and 

(2) that there are insufficient mitigating circum· 
stances, as enumerated in subsection (d) (2), to out
weigh the aggravating circumstances. 

In each case in which the court imposes the death sen
tence, the determination of the court shall be sup
ported by specific written findings of fact based upon 
the circumstances in subsection (d) and upon the rec
ords of the trial and the sentencing proceedings. If the 
court does not make the findings requiring the death 
sentence. the court shall impose sentence of life im
prisonment. 

(d) Aggravating and mitigating circumstances.
(1) Aggravating circumstances.-Aggravating 

circumstances shall be limited to the following: 
(i) The murder was committed by a person un· 

der sentence of imprisonment. 
(ii) The defendant was previously convicted of 

another murder or a felony involving the use or 
threat of violence to the person. 

(iii) The defendant knowingly created a great 
risk of death to many persons. 

(iv) The murder was committed while the de
fendant was engaged, or was an accomplice, in 
the commission of, or an attempt to commit, or 
flight after committing or attempting to commit, 
any robbery, rape, arson, burglary or kidnapping. 

(v) The murder was committed for the purpose 
of avoiding or preventing a lawful arrest or ef
fecting an escape from custody. 

(vi) The murder was committed for pecuniary 
gain. 

(vii) The murder was committed to disrupt or 
hinder the lawful exercise of any governmental 
function or the enforcement of laws. 

(viii) The murder was especially heinous, atro· 
ciousor 
(2) Mitigating circumstances.-Mitigating cir

cumstances shall be the following: 

103 
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(i) The defendant has no significant history of 
prior criminal activity. 

(ii) The murder was committed while the de
fendant was under the influence of extreme men
tal or emotional disturbance. 

(ill) The victim was a participant in the defend
ant's conduct or consented to the act. 

(iv) The defendant was an accomplice in the 
murder committed by another person and his par
ticipation was relatively minor. 

(v) The defendant acted under extreme duress 
or under the substantial domination of another 
person. 

(vi) The capacity of the defendant to appreciate 
the criminality of his conduct or to conform his 
conduct to the requirements of law was substan
tially impaired. 

(vii) The age of the defendant at the time of the 
crime. 

On the question, 
Will the Senate agree to the amendments? 

Senator ANDREWS. Mr. President, these amendments are 
somewhat long but very simple. They strike out all the Ian~ 
guage in Senate Bill No. 1233 and replace it with the statutory 
language of the statute of the State of Florida, which is the one 
after which Pennsylvania patterned its initial death penalty, 
the one the Supreme Court has ruled unconstitutional. 

The Florida statute has been before the United States Su
preme Court and has been approved by the United States Su
preme Court. It is very similar to ours, it is probably a little 
broader than ours. I believe it certainly answers the question 
which was raised by the Pennsylvania Supreme Court in declar
ing our statute unconstitutional and that is the issue of mitigat
ing circumstances, in which it sets forth seven of them. It pro
vides the death penalty for virtually every case that the Penn
sylvania statute does but, as I indicated, it is a little broader. It 
is a little stronger death penalty than ours and it has passed the 
constitutional test. 

I believe one thing we must recognize if we pass Senate Bill 
No. 1233 in whatever form, other than with my amendments, 
the first time there is a sentence of death imposed, the case is 
going to be appealed to the Pennsylvania Supreme Court and if 
it passes the constitutional test there, it is going to be appealed 
to the United States Supreme Court. We will not have a death 
penalty in Pennsylvania for five years; whereas, if we adopt my 
amendments, which have already been approved by the United 
States Supreme Court, we will have a death penalty in Pennsyl
vania that can be imposed in a much shorter period of time and 
we are not spinning our wheels. If Senate Bill No. 1233 passes 
and we have to wait five years for a decision and it is ruled 
unconstitutional, we are right back to the drawing board as we 
are today. 

Mr. President, what I propose to do is put a drawing on the 
drawing board that has already been approved, one that we 
know is good, one to which the Supreme Court has said okay. 

These amendments are virtually word for word with the Flor
ida statute. There are a couple of exceptions. Florida has the 
death penalty providing for more than just murder so they 
have a class of crimes called capital felony. We have changed 
the capital felony to murder because that is the only crime for 
which we impose the death penalty and, of course, we have 
changed the word "State" to "Commonwealth." Other than 
that, there are no changes. 

Therefore, Mr. President, those who are opposed to the death 
penalty certainly will oppose these amendments. It is constitu
tional and we will have a death penalty. To the rest I suggest 
that if we are sincere in wariting a death penalty, this is a good 
one. I also considered those of Texas and Georgia, which have 
been approved by the United States Supreme Court, but I do 
not think they are particularly good. The Florida statute is a 
pretty good statute and I would suggest to those who want a 
death penalty imposed and one which we can put into effect 
quickly, support my amendments. 

Senator O'P AKE. Mr. President, I must respectfully disagree 
with my learned colleague, the gentleman from Lawrence, Sen
ator Andrews, and I would ask opposition to these amend
ments. 

First of all, whatever death penalty bill finally emerges from 
this General Assembly-and do not forget this is only the first 
step, it will then have to go to the House-I am sure will be 
challenged in court. I wish I shared the optimism of the gentle
man that this would be approved automatically by the State Su
preme Court and the United States Supreme Court. As a mat
ter of fact, all the indications that we have from the opinions in 
the Moody case are to the contrary. I will quote Justice Nix now 
who faces the question and he is disturbed by the Florida stat
ute. Keep in mind that the reason we are in this troubled area is 
that back in 1972, I think it was, the United States Supreme 
Court attacked the problem of arbitrariness which was alluded 
to by my colleague from Philadelphia, Senator McKinney; the 
fact that the death penalty could be arbitrarily imposed with
out sufficient guidelines by statute. 

Justice Nix says, "It is significant that under the Pennsyl
vania scheme the possibility of arbitrary action is further mini
mizE>,d by the requirement that the imposition of death is man
datory where one or more of the statutorily enumerated aggra
vating circumstances is present and there is an absence of any 
of the mitigating factors. On the other hand, under the Penn
sylvania scheme where there is a fmding of one of the mitigat
ing circumstances or a finding that none of the aggravating cir
cumstances is present, then the sentence must be life imprison
ment. 

"In contrast," Mr. President, "the Florida statute," which is 
basically the Andrews amendments, "permits the jury to weigh 
the competing factors without providing any specific weight to 
be given to the various factors. Thus, the Pennsylvania scheme 
clearly provides a more controlled exercise of the sentencing 
discretion." That was Justice Nix in the Commonwealth versus 
Moody case. 

Therefore, the argument that our State Supreme Court will 
buy the Florida statute as the Florida Supreme Court did, is not 
controlling on us. As a matter of fact, the United States Su-
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preme Court-excuse getting into these technicalities but that 
is the issue we must face-in sustaining the Florida statute re
lied very heavily and cited Florida cases in support. I do not 
think, if we get the signal from Justice Nix, that the Florida 
scheme will pass muster in the Pennsylvania Appellate Courts. 
Therefore, I believe we are inviting, we are asking for, another 
challenge. 

In my second argument against these amendments and, be
fore I can make the argument, I must explain to my colleagues 
exactly what the amendments do and that is this: Instead of a 
jury or sentencing authority considering aggravating circum
stances and mitigating circumstances and deciding if there is 
an aggravating circumstance or a mitigating circumstance, and 
if they find a mitigating circumstance, they must impose life 
imprisonment; the Florida scheme says the jury should weigh 
all these things. They should weigh whether there is any signif
icant-whatever "significant" means-history of prior criminal 
involvement along with six or seven other mitigating circum
stances and eight or nine aggravating circumstances. This is 
fine. They do not tell us what weight to give to "aggravating" 
or to "mitigating circumstances." But then the real crunch 
comes when, with all this work by a jury weighing aggravating 
and mitigating, inviting arbitrariness, the judge has the abso
lute right to overrule the advisory recommendation of the Flor
ida jury, and the unfortunate statistics are that judges in Flor· 
ida are overturning the advisory recommendation of juries. 

Therefore, what this comes down to in the last analysis on 
the bottom line is: Do we trust a judge, regardless of what a 
jury says, to make that final and ultimate decision even when a 
jury has recommended otherwise? 

I respectfully submit that we have, in my judgment, complied 
with the Pennsylvania Supreme Court objection to our prior 
law; we have ruled out the possibility of arbitrariness by a jury 
with the bill before us. If we opt and go the Florida route, we 
have absolutely no assurance. As a matter of fact, we do not 
even have a probability that the State Supreme Court-and 
that is the first hurdle, not the United States Supreme Court
and we have no guarantee that the State Supreme Court would 
not knock it out, whereas we know that they basically agree 
with the law that we had except they want character and rec
ord of the defendant also considered by the jury. That is what 
the bill does. 

I would implore my colleagues to reject these amendments as 
inviting unnecessary litigation by bringing Florida into Penn· 
sylvania. I do not believe that is a good idea, given our State Su
preme Court and its thinking. 

Senator ANDREWS. Mr. President, I would briefly like to ad
mit to what the gentleman from Berks, Senator O'Pake, said. I 
do not think there is any question that there will be an auto
matic appeal of this statute; whether it is Senate Bill No. 1233 
in its present form, an amended form or whether it is with or 
without my amendments, it is going to go to the Pennsylvania 
Supreme Court. I did not mean to suggest that this is automati
cally going to be accepted by the Pennsylvania Supreme Court. 
However, the Pennsylvania Supreme Court is not going to be 
able to use the United States Constitution as a reason for over
turning it. They are going to have to find something in the 

State Constitution which the Florida statute violates. I would 
not suggest that judges can find virtually anything. As any at
torney knows, you can argue either way and get an answer with 
the courts. 

I think the Pennsylvania Supreme Court is a very liberal Su
preme Court. I believe Justice Nix is going to vote against any 
death penalty which comes before him. However, they will not 
be able to use arguments founded on the United States (Jonsti
tution as being present or not being present if we adopt my 
amendments. We are going to narrow the area in which the 
Pennsylvania Supreme Court can rule it unconstitutional. 

I believe the gentleman would also admit that if Senate Bill 
No. 1233 goes through in its present form, it is going to be ap· 
pealed to the Pennsylvania Supreme Court. If it is approved 
there, it will go further, to the United States Supreme Court. 
Therefore, we have two shots to knock it down instead of just 
one. I am trying to save us that one shot. 

And the question recurring, 
Will the Senate agree to the amendments? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

Andrews, Fleming, 
Dougherty, Gekas, 
Dwyer, Hopper, 

Arlene, Holl, 
Bell, Howard, 
Coppersmith, Jubelirer, 
Corman, Kury, 
Duffield, Lewis, 
Early, Lynch, 
Gurzenda, Manbeck, 
Hankins, McKinney, 
Hess, 

YEAS-11 

Kelley, 
Kusse, 
Mellow, 

NAYS-33 

Messinger, 
Murray, 
Nolan, 
O'Pake, 
Orlando, 
Reibman, 
Romanelli, 
Ross, 

Snyder, 
Stauffer, 

Scanlon, 
Schaefer, 
Smith, 
Stapleton, 
Stout, 
Sweeney, 
Tilghman, 
Zemprelli, 

So the question was determined in the negative, and the 
amendments were defeated. 

The PRESIDENT pro tempore. Senate Bill No. 1233 will go 
over, as amended. 

NONPREFERRED APPROPRIATION BILLS REREPORTED 
FROM COMMITrEE AS AMENDED OVER IN ORDER 

RB 1267 and 1268 - Without objection, the bills were 
passed over in their order at the request of Senator MESSIN
G ER. 

NONPREFERRED APPROPRIATION BILLS 
OVER IN ORDER 

HB 1269 and 1278 - Without objection, the bills were 
passed over in their order at the request of Senator MESSIN· 
GER. 
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BILL REREPORTED FROM COMMITIEE AS AMENDED 
ON THIRD CONSIDERATION AND FINAL PASSAGE 

BB 72 {Pr. No. 2604) - Considered the third time and 
agreed to, 

And the amendments made thereto having been printed as 
required by the Constitution, 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

Andrews, 
Arlene, 
Bell, 
Coppersmith, 
Corman, 
Dougherty, 
Duffield, 
Dwyer, 
Early, 
Fleming, 
Gekas, 

Gurzenda, 
Hankins, 
Hess, 
Holl, 
Hopper, 
Howard, 
Jubelirer, 
Kelley, 
Kury, 
Kusse, 
Lewis, 

YEAS-44 

Lynch, 
Manbeck, 
McKinney, 
Mellow, 
Messinger, 
Murray, 
Nolan, 
O'Pake, 
Orlando, 
Reibman, 
Romanelli, 

NAYS-0 

Ross, 
Scanlon, 
Schaefer, 
Smith, 
Snyder, 
Stapleton, 
Stauffer, 
Stout, 
Sweeney, 
Tilghman, 
Zemprelli, 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Clerk return said bill to the House of Rep
resentatives with information that the Senate has passed the 
same with amendments in which concurrence of the House is 
requested. 

BILLS ON THIRD CONSIDERATION AND FINAL PASSAGE 

BB 71 {Pr. No. 2579)- Considered the third time, 

On the question, 
Will the Senate agree to the bill on third consideration? 
Senator GEKAS, by unanimous consent, offered the follow-

ing amendment: 

Amend Sec. 1, pa~e 3, line 11, by removing the peri
od after "MOTHER' and inserting: , or those medical 
procedures necessary to terminate pregnancy for< vic
tims of rape or incest, when reported promptly to a 
law enforcement agency or public health service. 

On the question, 
Will the Senate agree to the amendment? 

Senator GEKAS. Mr. President, the thrust of the amend
ment is to include into the resolution at hand the one which 
would call for a Federal Constitutional Convention the man
date that that convention, when considering what type of 
amendment covering abortions it should adopt, should include 
in its deliberations the sense of Pennsylvania that it should 
have exceptions to abortion prohibition in the cases of rape and 
incest. 

I bring into the offering of my amendment my own personal 
experiences as a prosecutor and cases that have occurred after 

my term as a prosecutor here in Dauphin County where I have 
observed the monstrous phenomenon of incest. This act, so hor
rible to us to contemplate, becomes even more horrible when 
you come into contact with individuals and families who have 
been touched by the act of incest. 

Many people have told me, when I first indicated that I was 
going to offer this amendment, that that phenomenon happens 
so infrequently that we should not even consider it. However, 
everyone knows, I do believe, that from the beginning of time, 
incest has been occurring and even today, when statistics are 
more available to us on every conceivable kind of circumstance, 
the statistics on incest do not come forth to the public. 

As I said, as a lawyer and as a prosecutor, having been in
volved in some of these cases, know for a fact that no positive 
action was taken following privately reported acts of incest. It 
never became part of the public book of statistics. 

What I am eager to see happen is that in this abortion con
cept, by way of the constitutional amendment required or 
asked for, Pennsylvania go on record as saying that if such a 
constitutional convention be convened, then whatever comes 
out of it should carry with it the ability of the several states 
and of Congress to put into any kind of an abortion statute an 
exception for the endangering of the life of the mother, which 
is already a part of this bill and was inserted through the com
mittee process, and to add to it the exceptions for rape and in
cest. 

Senator SCHAEFER. Mr. President, I desire to interrogate 
the gentleman from Dauphin, Senator Gekas. 

The PRESIDENT pro tempore. Will the gentleman from Dau
phin, Senator Gekas, permit himself to be interrogated? 

Senator GEKAS. I will, Mr. President. 
Senator SCHAEFER. Mr. President, the amendment which 

has been offered by the gentleman, as I understand it, really 
would have no effect on what that convention would deliberate 
on the issue of abortion. Is that correct? 

Senator GEKAS. Not as I view it, Mr. President. What I am 
saying is: No matter what the constitutional convention de
cides on the issue of abortion, they could not eliminate the pos
sible exceptions of endangering the life of the mother, rape and 
incest. 

Senator SCHAEFER. Mr. President, is it not true that in no 
way, by phrasing this particular resolution, we can bind the 
outcome of the deliberations of this convention? In other 
words, Mr. President, this convention has to have complete and 
•unfettered discretion to deal with the issue of abortion. Is that 
correct? 

Senator GEKAS. Yes, Mr. President, and the same unfetter
edness that the gentleman is speaking about applies to the 
whole thing, to the whole convention. 

Senator SCHAEFER. Mr. President, if that is the case, no 
matter what language we put in here, be it in the area of rape or 
incest or whether or not we talk about reporting within sixty 
days or promptly, or even if we talk about the emotional health 
of the mother, or even if we talk about the life of the mother
type of exception, can we bind the deliberations of this conven
tion in advance by any kind of resolution that we pass? 

Senator GEKAS. Mr. President, my answer to that is that I 
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want it to rise to the same level-that is rape and incest-as the 
exception which was put into this bill having to do with endan
gering the life of a mother, for which the gentleman voted. 

Senator SCHAEFER. I agree with the gentleman, Mr. Presi
dent. I did vote for that. 

Upon reflection, I ask the gentleman: What is the level to 
which this exception rises? 

Senator GEKAS. Mr. President, it is the sense of the Penn
sylvania Legislature, if it should pass with the amendment of 
rape and incest, that the constitutional convention take into ac
count these exceptions. 

Senator SCHAEFER. Mr. President, is the gentleman then in 
agreement with me that these exceptions in no way can affect 
or control the deliberations of the conventions? 

Senator GEKAS. Mr. President, I do not say that. I do feel 
that nobody can predict what that constitutional convention 
will do on anything-I agree on that-but I am saying that if we 
have seen fit, as a Legislature, to insert the language which 
concerns the endangering of the life of the mother, to act on 
and to impact on the deliberations of the constitutional conven
tion, I want to add to that level of impact the pregnancies due 
to rape and incest. 

Senator SCHAEFER. Mr. President, my question is very spe
cific. The impact in no way can control the deliberation of the 
convention on the issue of abortion? 

Senator GEKAS. Mr. President, nobody knows that. Nobody 
knows that. 

Senator SCHAEFER. Mr. President, I am asking for the gen
tleman's opinion. What is his opinion on that? 

Senator GEKAS. Mr. President, my opinion is that this con
stitutional convention resolution, as we pass it, should and does 
have an impact on that Constitution as the sense of Pennsyl
vania. 

Senator SCHAEFER. Mr. President, I will ask the question 
one more time. I am speaking about a specific ability to control 
the area of deliberation in abortion or the consideration of 
abortion by that convention. In other words, no matter what 
conditions we put on the issue in our resolution-be it one of 
the three or four which I have already enumerated'-in no way 
can we control the outcome of the deliberations on the issue of 
abortion? 

Senator GEKAS. Mr. President, I believe that is correct. 
Senator DOUGHERTY. Mr. President, I also rise to oppose 

the amendment. I would point out to the Chair that I believe 
the amendment is technically deficient. The amendment refers 
to page 3. There is no page 3 in the bill. Therefore, I would sug
gest that the amendment is deficient and should not be consid
ered by the Chair. 

Secondly, I would point out that the amendment does not de
fine "promptly." Is "promptly" twenty-four hours, forty-eight 
hours, three weeks, six weeks, three months? There is no defini
tion of"promptly." 

Most of us in the pro-life movement, Mr. President, believe 
that if a woman is raped and receives immediate medical atten
tion, that medical attention does not constitute abortion and, 
therefore, we would ask for a "no" vote on this amendment. 

Senator GEKAS. Mr. President, I believe there is agreement 

that whatever technical error is in the amendment can be cor
rected by the Chair. 

And the question recurring, 
Will the Senate agree to the amendment? 

(During the calling of the roll, the following occurred:) 
Senator ROMANELLI. Mr. President, I would like to change 

my vote from "no" to "aye." 
The PRESIDENT pro tempore. The gentleman will be so re

corded. 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

Andrews, Gekas, 
Arlene, Hankins, 
Coppersmith, Hess, 
Corman, Hopper, 
Duffield, Howard, 
Dwyer, 

Bell, Kelley, 
Dougherty, Lewis, 
Early, Manbeck, 
Fleming, McKinney, 
Gurzenda, Mellow, 
Holl, Murray, 

YEAS-21 

Jubelirer, 
Kury, 
Kusse, 
Lynch, 
Messinger, 

NAYS-24 

Nolan, 
Noszka, 
O'Pake, 
Orlando, 
Ross, 
Scanlon, 

Reibman, 
Romanelli, 
Stapleton, 
Stout, 
Tilghman, 

Schaefer, 
Smith, 
Snyder, 
Stauffer, 
Sweeney, 
Zemprelli, 

& the question was determined in the negative, and the 
amendment was defeated. 

And the question recurring, 
Will the Senate agree to the bill on third consideration? 
It was agreed to. 
And the amendments made thereto having been printed as 

required by the Constitution. 

On the question, 
Shall the bill pass finally? 

Senator McKINNEY. Mr. President, I would like to make a 
brief statement about my vote. When I entered the Chamber 
earlier this evening, I really did not know how I was going to 
vote. However, after having gone through the ordeal with the 
death penalty, I have got to be consistent. Therefore, Mr. 
President, I will vote for this bill. I have just made up my mind. 

Senator O'P AKE. Mr. President, I would like to call to the at
tention of my colleagues something that happened to me and, 
perhaps, it happened to them also. 

I received a yellow postcard from somebody purporting to 
sign her name, "Stop H.B. 71." I acknowledged that postcard. 
The thrust of the postcard was to vote against House Bill No. 
71. 

When I acknowledged that postcard I received a call from a 
member of that household saying, "Why did you send that kind 
of letter?" They did not recall sending any correspondence on 
the subject. I then checked and sent a photostat of the postcard 
purporting to bear the signature of a woman opposed to House 
Bill No. 71 and she told my staff that she never signed that 
postcard and she does not know who did. As a matter of fact, 
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she supported House Bill No. 71. 
Therefore, if the Members are going to vote based on the 

number of yellow cards or white letters or anything else they 
received, I believe they should really question their validity and 
whether or not the persons whose names appear as actually 
signing the mass lobbying effort that went through the mail on 
this issue. 

Senator JUBELlRER. Mr. President, I do not think any bill 
we have faced, certainly in recent times, has created more of an 
emotional response than House Bill No. 71; there was response 
from our constituents, response from various lobbyists in the 
form of various women's organizations and various pro-life or
ganizations. It is, indeed, a serious matter for this Body to con
sider as we address House Bill No. 71. 

I believe I have probably spent more time doing some of the 
research which I felt needed to be done when we call for a con· 
stitutional convention than I might have done in some of the 
other bills. 

I firmly believe, Mr. President, that we should pause at this 
time and gravely consider the far-reaching ramifications of 
House Bill No. 71. If we give our sanction to this measure, as 
the House has done, Pennsylvania will join in adding impetus 
to the movement to bring about a national constitutional con
vention-a so-called limited convention. 

We must ask the question, Mr. President, can we successfully 
limit such a convention to a single issue? The weight of thought 
on this subject holds that, indeed, we cannot. Rather, the con· 
vention could lay open a veritable Pandora's box of topics on 
which states have sought a convention to draw up amend
ments, such as the direct presidential election, and as the gen
tleman from Philadelphia, Senator McKinney, has just referred 
to, the death penalty, or other issues of the day. 

The possibility for this occurrence is found in history. The 
constitutional convention called to amend the Articles of Con
federation went far beyond the mandate of the calls as the dele
gates deemed necessary in those years gone by. I ask my col
leagues, Mr. President: Are we prepared to risk a wholesale re
vision of a document, the Bill of Rights if you will, Mr. Presi
dent, which has effectively shaped this Nation for two centur
ies? 

I cannot accept the argument that this is a ploy or strategem 
to force congressional action. Our duty, as elected State offic
ials, is not to play games over which control may be easily lost 
by creating a runaway situation that certainly many of us, if 
not all of us, would surely regret. There is no justification for us 
to attempt to force the hand of those congressional representa
tives duly elected and responsible to the people. 

Another argument which has been brought forth is that rati
fication process would prevent a poorly drawn amendment 
from being adopted. There is great danger in the ratification 
process being changed, or even eliminated by the convention, 
Mr. President. Therefore, we, here and now, must act prudent
ly and not allow this situation to come about. 

Aside from the questions surrounding a constitutional con
vention, consider the other difficulties this measure presents. 
Assume for the moment that we could limit the convention to 

the abortion issue. What we are essentially trying to do is legis
late morality. 

We have seen the courts of this land in a quandary over the 
abortion issue, tangled on the web of moral and legal subtleties. 

Will a convention of delegates, with a swipe of the legislative 
pen, be able to provide a satisfactory and definitive solution to 
a raging controversy which has sorely tried the best minds in 
the country? Mr. President, can we effectively limit a person's 
right of choice in one of the most personal decisions known to 
mankind? 

Again I refer to history, Mr. President. The last attempt of 
the government to legislate morality was an abject failure, the 
cause of considerable social upheaval, prohibition. If this was 
the reaction when we tried to control the decision to have a 
drink, what will be the reaction when we try to control the in
finitely more critical deeision to give birth? 

A great deal of confusion arises from a lack of understanding 
of what the United States Supreme Court said in the landmark 
1973 decision in Roe versus Wade. The court did not-I repeat, 
Mr. President, did not-say abortions may be had on demand 
regardless of the viability of life. What the court did say was 
that the states could regulate the manner in which abortions 
are performed, but not the right to choose to have an abortion 
during the first three months of pregnancy when medical evi
dence has shown that independent life is not capable of being 
sustained. Proponents of House Bill No. 71 should carefully 
look at the Court's decision before taking hasty action. 

The question we are facing is not my personal feeling, Mr. 
President, not my personal feeling on abortion or the personal 
feelings of anyone else. The question is whether we can afford 
to give our legislative blessing to a measure which can conceiv
ably lead, through constitutional convention, to a governmen
tal denial of personal rights. Never in the history of this coun· 
try have we had a constitutional convention. 

There are those who say this is part of our Constitution 
which our forefathers saw as an alternative to the congres
sional method. I say it is a danger, Mr. President, a danger 
which we must face here and now and stand up and address be
cause, if that constitutional convention does indeed come 
about, there is not one of us here today who can say that those 
who do not like freedom of the press, those who do not like free· 
dom of assembly, those who would say that those personal priv
ileges, those rights that were given to us by our forefathers, 
cannot be destroyed by a mood whereby they may not be the 
way they are today. We do not know what tomorrow will bring 
and I am frightened, Mr. President, by the potential reper
cussions of what could come about. 

Mr. President, each of us has our own decision to make and 
each of us represents a constituency and our own conscience, 
but I am concerned about the denial of not only the personal 
rights and the constitutional rights, but also that it could bring 
about an epoch of moral division, rending apart the fabric of so
ciety itself and tragically threaten the fundamental principles 
upon which this great Nation was founded. 

Mr. President, I cannot in good conscience support such a 
measure. 
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Senator COPPERSMITH. Mr. President, in his remarks the 
gentleman from Berks, Senator O'Pake, indicated we should 
not be guided by postcards in making our decision on this mat
ter since some of them might not be correct. I can only reply to 
the gentleman that in deciding whether or not I should vote to 
approve the first constitutional convention in the history of 
this country in 202 years, I made the decision on something 
other than the basis of a few postcards that have come to my 
office. 

I think this is a far-reaching step to consider taking. There is 
a procedure in the Constitution to amend it. You can have a 
specific amendment that can be enacted by the Congress and 
submitted to the states. That procedure has not been followed. 
In my view a constitutional convention should only be used 
when there is a basic revision of the Constitution being contem
plated. For instance, if we would go to a parliamentary democ
racy instead of the type of representative form of government 
we have, then a constitutional convention might be proper. 
However, just to try to evade and circumvent the amendment 
procedures in order to get a particular provision in the Con
stitution I think is wrong. 

I believe I can speak with some authority on this question be
cause I have always been an opponent of abortion. In the Com
mittee on Public Health and Welfare we worked on the present 
abortion law which limits it to the extent possible under the Su
preme Court ruling. This January we reported Senate Bill No. 
1254 to the floor to eliminate public funding of abortions and I 
support that concept. 

However, I strongly oppose using the wrong method-it is 
misguided-in order to get a change in the Constitution which 
certain groups want. There is a right way to do things and there 
is a wrong way to do things. I will not support a method that 
has no ground rules as to what can happen when there is no 
procedure on how the members of this constitutional conven
tion can be elected. It can endanger basic freedoms which are so 
important to us. This convention can be manipulated to achieve 
things which are detrimental to this c~untry. The argument 
that the voters, or legislators, will have to approve the powers 
of this convention is misleading because the very same pres
sures that are on us now to enact this call for convention will be 
on us to approve whatever the product is of the convention so 
long as it contains certain provisions that are strongly desired. 
This is a very dangerous procedure to follow. In fact, those who 
oppose abortion are not unanimous in supporting this. There 
has been a lot of comment as to why we should do it, to pre
serve the fetus, but even some of the strongest advocates of 
prohibiting abortion have their doubts about a constitutional 
convention that will not be swept away with a few glib letters 
and a few soothing remarks about how the convention can be 
controlled. This is a very dangerous procedure, I repeat. For 
that reason, even though I am opposed to abortion, I am going 
to vote against House Bill No. 71. 

Senator SWEENEY. Mr. President, I desire to interrogate 
the gentleman from Blair, Senator Jubelirer. 

The PRESIDENT pro tempore. Will the gentleman from 
Blair, Senator Jubelirer, permit himself to be interrogated? 

Senator JUBELIRER. I will, Mr. President. 

Senator SWEENEY. Mr. President, the gentleman made the 
observation and characterized the proposed convention as be
ing a so-called limited convention. Can the gentleman state any 
authority in the law that indicates that a convention of this 
nature would not, in fact, be limited to the subject matter that 
isembracedinHouseBillNo. 71? 

My question is, Mr. President, if I might state it very pre
cisely. I just want to elicit simply the gentleman's point of ref
erence, his legal point of reference, for making that observa
tion. 

Senator JUBELIRER. Mr. President, the gentleman from 
Cambria, Senator Coppersmith, and I have both pointed out 
there never has been a constitutional convention in the more 
than 200 years that this Constitution of ours has survived. 
Therefore, there is no legal precedent for saying that it is either 
limited or unlimited. I think this Body, Mr. President takes 
that chance or the state Legislatures take that chance that we 
would have a potential runaway convention and there is 
nothing in the law that would prevent that. 

I only can call the gentleman's attention to the Articles of 
Confederation. That was intended to be a limited constitutional 
convention and the Articles of Confederation ended up as a 
runaway convention, perhaps for the best, Mr. President, but 
nevertheless, it was that. The only one I can quote is a gentle
man whom I consider one of the greatest constitutional experts 
that this country has had in modern times, former United 
States Senator Sam Ervin of North Carolina who has raised 
this point in various articles about constitutional conventions. 

Senator SWEENEY. Mr. President, I am not quite sure as to 
what the response of the gentleman is. My question was: Does 
he have any basis in law for his observation that the convention 
would not, in fact, be limited to the subject matter of House Bill 
No. 71? It is a yes or no answer, sir. 

Senator JUBELIRER: Mr. President, I have no legal prece
dent either way because there has never been a constitutional 
convention in over 200 years of this country. 

Senator SWEENEY. Mr. President, it has been rightly ob
served that this is probably one of the most difficult subjects to 
come before a legislative body and each of us, like in the pre
vious bill on the death penalty, has searched our souls and 
hearts and minds at great length. 

The gentleman from Berks, Senator O'Pake, referred to some 
of the mail that he has received. I am sure others could make 
duplicate references. There are those who have chosen to ex
press their point of view in such a way concerning this piece of 
legislation to polarize us, to create a religious issue out of it, to 
create attitudes and images of bogeymen, of serious tampering 
with our democratic processes, of opening up a Pandora's box 
that will lay us all at bay. Some of the literature that has been 
furnished concerning this bill, the most charitable assessment 
that I can come up with is "scandalous" and the misrepresenta
tions have run rampant. 

This bill does nothing more than permit those who are in
clined to exercise a democratic prerogative to which they are 
entitled under the Constitution. 

It is a misrepresentation to say that the convention will be 
limited or nonlimited because there are distinguished people on 
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both sides of the question. Very forceful and eminent argu
ments can be made to shore up each side. But I think if we 
equate this on moral or philosophical grounds at this point in 
time, we make a serious error. I think we miss the point. I think 
here we have people who are saying that the Congress is not re
sponding, that some state Legislators are not responding, that 
the courts are not responding and there are those who remem
ber some of the precedents set by the courts with the Dred 
Scott decision. Between 1864 and 1964 there were four or five 
decisions concerning equal but separate facilities in the United 
States; concerning the educational opportunities and other 
facilities, mainly in the southern part of our country. In those 
instances our Congress made a mistake and our Supreme Court 
made a mistake and people down through the decades pursued 
relentlessly what they thought was a legitimate avenue to ad
dress their grievances to be heard. This, I believe, falls in that 
category. 

We cannot, in good conscience, deny those who have a com
mitment to be heard. We cannot deny them to exercise the pre
rogative that is guaranteed to them under our Constitution. 
The fact that not one constitutional convention has been held 
to date is no excuse, no reason. 

I believe that we would do a disservice to our responsibility as 
Legislators. We would do a disservice to these individuals who, 
choose to call a convention as the only option left in order to air 
the question, have it analyzed, lay it on the table for all to see. 
This is the most democratic process, as I see it, to resolve this 
most delicate question. 

Mr. President, I would urge my colleagues to vote in the af
firmative. 

Senator BELL. Mr. President, I concur 100 per cent with my 
colleague from Delaware, Senator Sweeney, and I call the at
tention of this Chamber to the fact that surely the people in 
Washington have heard the voices from back in their home 
areas that this question of pro-life, the question of abortion, 
should be decided by a constitutional amendment. There is a 
simple way to do it. The Congress submits it to the states. How
ever, the Congress, in their $65,000 a year seats, has failed to 
listen to the people, give them the chance to have their Legisla
tors decide this question. 

All right, you have an unresponsive Congress. There is an
other alternative and that is for the Legislators to act on behalf 
of the people in their states and insist that action be taken, to 
go to Washington with sufficient votes and call a constitutional 
convention. 

What is wrong with a constitutional convention; that . it 
might be runaway, that maybe the Supreme Court might be 
called to task? Maybe they could be taken down from their high 
and mighty seats where they protect the rights of the criminal 
and not the victim, they protect the rights of the abortionist 
and not the rights of the unborn children. 

I am not afraid of what will come out of Washington in a con
stitutional convention because there is another safeguard. Be
fore a new Constitution or widespread parts become effective, 
again, they have to go to the states. They have to come to this 
Chamber and I have confidence in the people who man these 
seats here and in the House that they will have' good .common 

sense. Maybe it is time to clean some of the stables in Washing
ton; maybe it is. 

Mr. President, in answer to the gentleman from Philadelphia, 
who said I am inconsistent on my stand on pro-life and my 
stand for capital punishment, let me state to this Chamber: I 
say both positions are very consistent. A pro-life vote is a vote 
to protect the life of an innocent, unborn, child. A capital pun
ishment vote is a vote to protect an innocent "unyet-murdered" 
victim. 

Senator DOUGHERTY. Mr. President, my comments will be 
brief. I stand in amazement at some of the comments made by 
my two very good friends, the gentleman from Cambria, Sena
tor Coppersmith, and the gentleman from Blair, Senator Jubel
irer. 

They talk about this document that is so sacred to protect, 
this document that could be ripped open by a convention. Yet, 
Mr. President, it is that very document that provides every 
American citizen with the opportunity to call a constitutional 
convention. 

The convention call is an inherent right of the American citi
zens just as other rights contained in the Constitution. When 
you look at the arguments which are made against House Bill 
No. 71, I really stand in amazement that people would honestly 
believe that the Legislatures of thirty-eight states, yes, thirty
eight states, would adopt an amendment from a convention 
that would so drastically alter the Constitution and the way of 
life in the United States. 

Mr. President, House Bill No. 71 is really a question of 
whether or not you believe the government is of, by and for the 
people. Government is for the people. A constitutional conven
tion will be attended by citizens of the United States. It is their 
government, Mr. President, not ours. I believe that some of the 
comments that are made about a runaway convention fly in the 
face of the basic concept that American government is the 
people's government. I believe it is an insult to the credibility 
and the integrity of the Members of the Legislatures of the 
fifty states of this country to think that thirty-eight states 
would agree to an amendment that would destroy the basic 
framework of American government. 

Mr. President, the pro-life movement has no choice. One 
member of the United States Congress, Congressman Don Ed
wards of California, has, for five years, frustrated the attempt 
to have a human life amendment considered by the Congress 
and the people of the United States; one man. That very pre
cious document, in which we all believe, the Constitution, says 
to the people that if one part of the system is frustrated, you 
will have an inalienable right to exercise that other part of the 
Constitution that deals with amendments. That is the right to 
petition for a constitutional convention. That is an inherent 
right of the people. The concept of a runaway convention is un
reasonable and an insult to the integrity of the Members of the 
Legislatures of this Nation and is an insult to the people who 
are interested in this movement. 

Senator SCHAEFER. Mr. President, I desire to interrogate 
the gentleman from Blair, Senator J ubelirer. 

The PRESIDENT pro tempore. Will the gentleman from 
Blair, Senator Jubelirer, permit himself to be interrogated? 
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Senator JUBELIRER. I will, Mr. President. 
Senator SCHAEFER. Mr. President, in the gentleman's re

marks he stated that the weight of legal authority sides with 
the position that a constitutional convention cannot be limited 
in its subject matter. When asked for specific references to this 
legal authority, the gentleman referred to Senator Sam Ervin, 
is that correct? 

Senator JUBELIRER. I did, Mr. President. 
Senator SCHAEFER. Mr. President, is the gentleman famil

iar with what Senator Ervin's position is on the subject of a 
limited constitutional convention? 

Senator JUBELIRER. I am, Mr. President. 
Senator SCHAEFER. Mr. President, would the gentleman 

please tell us what that is? 
Senator JUBELIRER. Mr. President, I believe Senator Ervin 

has, in the research which we have done, indicated that it was 
the Congress who could limit the constitutional convention; 
that would be a possibility. However, unless the Congress 
would do that, this State Legislature or any other state Legisla
ture cannot do that. 

Senator SCHAEFER. Mr. President, I would respectfully dis
agree with the drift of that position or representation of Sena
tor Ervin's position. 

I am going to quote from an article by Senator Ervin which is 
entitled, "The Convention Method of Amending the Constitu
tion." 

''The convention," and I quote, "may not propose amend
ments on other subjects and, if it does, the Congress may refuse 
to submit them to the states for ratification." 

I have another question for the gentleman: Does he know 
whether or not this thought is consistent with the report that 
was issued by a select committee of the American Bar Associa
tion on this very subject? 

Senator JUBELIRER. Which position, Mr. President, is the 
gentleman referring to? 

Senator SCHAEFER. Mr. President, I am referring to the 
position that in fact the subject matter of a constitutional con
vention can be limited. 

Senator JUBELIRER. Yes, Mr. President, I believe there is 
some thought that the American Bar Association did take such 
a stand. I have not always been in agreement with the position 
of the American Bar Association. I do not know what group of 
lawyers may have made up that particular committee. It prob
ably was a committee or a subcommittee, but I am not willing 
to take such a gamble. 

Senator SCHAEFER. Mr. President, I do not have the sub
committee in front of me at this time, but I know two of the 
people who were on that subcommittee. One was the dean of 
the Harvard Law School and also the dean of the Georgetown 
University Law School which I attended. They concluded in 
their report that, in fact, Congress could limit the subject mat
ter of a constitutional convention and also Congress had the in
herent power to establish any and all necessary procedure for 
that constitutional convention. 

There is substantial Supreme Court case law which supports 
the proposition that Congress has the power, inherently, to 
limit and otherwise designate the procedure surrounding a con
stitutional convention. 

Senator TILGHMAN. Mr. President, aside from the subject 
matter of the convention, it has been stated on the floor of the 
Senate and it has been stated in several pieces of literature 
which I have had that the General Assembly in three-quarters 
of the states will have to ratify the action of the constitutional 
convention. 

Mr. President, I respectfully submit that if you read Article 
V of the United States Constitution that is incorrect. If the 
Congress proposes an amendment, three-quarters of the Legis
latures must approve it. If there is a constitutional convention 
called, then a convention must be called in three-quarters of the 
states. Do you think for one moment that if a constitutional 
convention is called, the General Assembly will ever get an
other look at it? 

I would point out that it goes through the two ways of 
amending the Constitution. It must then be ratified by the 
Legislatures of three-quarters of the several states if Congress 
proposes it or by conventions in three-fourths thereof as one or 
the other mode of ratification may be proposed by the Con
gress. 

As I understand it-and everybody knows I am not a law
yer-we would call conventions in three-quarters of the states 
to ratify any action that a constitutional convention takes. 

Senator DOUGHERTY. Mr. President, with all deference to 
my good friend, the gentleman from Montgomery, Senator 
Tilghman, if he would read the rest of the paragraph, it says, as 
the one or the other mode of ratification may be proposed by 
the Congress. Congress would decide whether the ratification 
of the amendment would be by the thirty-eight states or by 
state conventions, Mr. President, but does not say that this 
Legislature would never have a chance again. 

The point in fact is that there are two methods to adopt the 
constitutional amendment and there are two methods to ratify 
a constitutional convention. As Article V clearly points out, 
Congress has the choice between the two methods of ratifica
tion. 

Senator TILGHMAN. Mr. President, I see that here, and I 
certainly do not want to mislead anybody. I thought the second 
part, one or the other mode of ratification, would have to deal 
with the amendments proposed by Congress. I do not know, I 
could stand easily corrected on that. It has nothing to do with 
the substance of this thing. If I am misleading on that, I would 
back down. However, I tend to believe that it would be by the 
convention method. It is hard to read it. 

Senator DOUGHERTY. Mr. President, as a former teacher of 
American government I would ask my good friend to rely on 
the work we have done. There are two methods of ratification, 
either by a three-quarters of the states which would be thirty
eight, or by conventions in three-quarters of the states. How
ever, again, Congress makes that choice. 

Senator TILGHMAN. Mr. President, I do not want to prolong 
this, but it is a possibility. I will not use a dogmatic word that it 
is a fact. It is a possibility that Congress could call for conven
tions. 

Senator KURY. Mr. President, I ask unanimous consent to 
insert a statement into the record explaining my vote on the 
bill. 

The PRESIDENT pro tempore. The Chair hears no objection. 



112 LEGISLATIVE JOURNAL-SENATE February 22, 

The statement will he inserted into the record. 
(The following prepared statement was made a part of the 

record at the request of the gentleman from Northumberland, 
Senator KURY:) 

A Constitution is effective to the extent that it represents a 
genuine consensus of the people who live under it. To the 
extent a provision or a Constitution fails to represent such a 
consensus it becomes ineffective. 

This was illustrated by the 18th Amendment of the U.S. Con
stitution which purported to outlaw alcoholic beverages. 
Everyone knows that the amendment was not successful and in 
fact, it induced widespread contempt for the law. The repeal of 
the Prohibition Amendment more accurately reflected true 
sentiments of the American people. 

In Pennsylvania abortions were previously illegal by criminal 
statute. Yet, we all know that hundreds of thousands of 
abortions took place in Pennsylvania while that law was in ef
fect, often in shabby and shoddy circumstances. 

On the question of abortions, which is addressed by House 
Bill No. 71, there appears to he no consensus of the American 
people. Rather there is a sharp, deep widespread difference of 
sincere opinion. In such circumstances, the "pro-life abortion 
amendment" to the United States Constitution would he no 
more effective in stopping abortions than was the 18th Amend
ment in stopping the consumption of alcoholic beverages. 

In such circumstances a so-called "pro-life abortion amend
ment" would he no more effective than was Pennsylvania's 
criminal statute which purported to make abortions illegal. 

I do not favor abortions. However, as I see it the so-called 
''pro-life amendment" to the United States Constitution will do 
little beyond sending abortions back to the alleys and make
shift operating rooms of the country. All our experience at the 
State and National levels suggests that such an amendment 
will only induce violation and disrespect for the law and the 
Constitution. 

I shall, therefore, vote "no" on House Bill No. 71. 

And the question recurring, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

Andrews, 
Bell, 
Dougherty, 
Dwyer, 
Early, 
Fleming, 
Gurzenda, 

Arlene, 
Coppersmith, 
Corman, 
Duffield, 
Gekas, 

Holl, 
Kelley, 
Kusse, 
Lynch, 
McKinney, 
Mellow, 
Murray, 

Hankins, 
Hess, 
Hopper, 
Howard, 
Jubelirer, 

YEAS-27 

Nolan, 
Noszka, 
O'Pake, 
Orlando, 
Romanelli, 
Ross, 
Scanlon, 

NAYS-18 

Kury, 
Lewis, 
Manbeck, 
Messinger, 

Schaefer, 
Smith, 
Stapleton, 
Stout, 
Sweeney, 
Zemprelli, 

Reibman, 
Snyder, 
Stauffer, 
Tilghman, 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Clerk return said bill to the House of Rep
resentatives with information that the Senate has passed the 
same with amendments in which the concurrence of the House 
is requested. 

SB 859 (Pr. No. 928) - Considered the third time and 
agreed to, 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEAS-41 

Andrews, Hankins, Lynch, Reibman, 
Arlene, Hess, Manbeck, Romanelli, 
Bell, Holl, McKinney, Ross, 
Coppersmith, Hopper, Mellow, Scanlon, 
Corman, Howard, Messinger, Smith, 
Dougherty, Jubelirer, Murray, Snyder, 
Duffield, Kelley, Nolan, Stauffer, 
Dwyer, Kury, Noszka, Sweeney, 
Fleming, Kusse, O'Pake, Tilghman, 
Gekas, Lewis, Orlando, Zemprelli, 
Gurzenda, 

NAYS-4 

Early, Schaefer, Stapleton, Stout, 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Clerk present said bill to the House of Rep
resentatives for concurrence. 

BILLS OVER IN ORDER 

SB 1104 and 1222 - Without objection, the bills were over 
in their order at the request of Senator MESSINGER. 

BILL ON THIRD CONSIDERATION AMENDED 

SB 1254 (Pr. No. 1543) - Considered the third time, 

On the question, 
Will the Senate agree to the bill on third consideration? 
Senator MESSINGER, by unanimous consent, offered the 

following amendments: 

Amend Sec. 1 (Sec. 7), page 2, line 2 
after ''health]": or to the 
health 

inserting 
or mental 

Amend Sec. 1 (Sec. 7), page 2, line 2 by removing the 
period after "mother" and inserting: or the abortion is 
to he performed on a victim of rape or incest who re
ported the act to an appropriate law enforcement 
agency within sixty days after it occurred. 

On the question, 
Will the Senate agree to the amendments? 

Senator MESSINGER. Mr. President, there is a second part 
to those amendments also which reads, "or the abortion is to be 
performed on a victim of rape or incest who reported the act to 
an appropriate law enforcement agency within sixty days after 
it occurred." 
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This would make it conform to the Federal Act. 
Senator DOUGHERTY. Mr. President, I rise to oppose the 

amendments by the Majority Leader. Basically, this makes 
funding of abortions open-ended. It would be my belief that 
these amendments probably come close to some of the regula
tions currently in effect by the Department of Public Welfare. 

The choice here, Mr. President, is whether or not we will do 
all we can to protect the lives of unborn children or whether we 
will allow abortions for just about any circumstance whatso
ever. Part of the amendments provides for the rape-incest if it 
is reported to an appropriate law enforcement agency within 
sixty days after it occurred. 

I would suggest, Mr. President, that is an awfully long time 
before the incident would have to be reported. I would ask for a 
''no" vote on the amendments. 

The PRESIDING OFFICER (Edward P. Zemprelli) in the 
Chair. 

And the question recurring, 
Will the Senate agree to the amendments? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEAS-19 

Andrews, Hankins, Kusse, Reibman, 
Arlene, Hopper, Lewis, Romanelli, 
Corman, Howard, Manbeck, Stout, 
Duffield, Jubelirer, McKinney, Tilghman, 
Gekas, Kury, Messinger, 

NAYS-26 

Bell, Hess, Noszka, Smith, 
Coppersmith, Holl, O'Pake, Snyder, 
Dougherty, Kelley, Orlando, Stapleton, 
Dwyer, Lynch, Ross, Stauffer, 
Early, Mellow, Scanlon, Sweeney, 
Fleming, Murray, Schaefer, Zemprelli, 
Gurzenda, Nolan, 

So the question was determined in the negative, and the 
amendments were defeated. 

And the question recurring, 
Will the Senate agree to the bill on third consideration? 

Senator MESSINGER, by unanimous consent, offered the 
following amendment: 

Amend Sec. 1 (Sec. 7), page 2, line 2, by removing 
the period after "mother" and inserting: or the abor-
tion is to be performed on a victim of rape or incest 
who reported the act to an appropriate law enforce
ment agency within sixty days after it occurred. 

On the question, 
Will the Senate agree to the amendment? 

Senator MESSINGER. Mr. President, essentially this amend
ment divides the question on the former amendments and 
allows it to be in conformity with the recent rulings of the 
Department of Health, Education and Welfare. 

PARLIAMENTARY INQUIRY 

Senator NOLAN. Mr. President, I rise to a question of parlia
mentary inquiry. 

The PRESIDING OFF1CER. The gentleman from Allegheny, 
Senator Nolan, will state it. 

Senator NOLAN. Mr. President, did we not just vote on this 
question a minute ago and voted it down? Was it not proper at 
that time to divide the question? 

The PRESIDING OFF1CER. It is my understanding that we 
have not. The amendments that were previously submitted 
were different amendments. They suggested a different subject 
matter entirely. 

Is that correct, Senator Messinger? 
Senator MESSINGER. This was only part of that, Mr. 

President, so this is a different amendment. 
Senator NOLAN. Mr. President, as the Majority Leader 

stated, this is part of the amendments we just defeated. Why 
should we then consider it a second time, Mr. President? What 
I am asking is whether it is proper. 

The PRESIDING OFF1CER. It is my understanding, Senator, 
that it presents a different subject matter and stands on its 
own and it is to be considered as a separate matter. 

Senator NOLAN. Mr. President, I suggest we use the same 
roll call. 

Senator MESSINGER. Mr. President, I request a roll call 
vote. 

The PRESIDING OFFICER. The request before the Senate is 
that the roll call taken on the previous amendments be con
sidered the same. It has not been moved. 

We will be at ease. 
(The Senate was at ease.) 
The PRESIDING OFFICER. The same roll call was simply 

requested. Did you make a motion to that effect, Senator? 
Senator NOLAN. Mr. President, I so move. 
The PRESIDING OFFICER. It has been moved by Senator 

Nolan that the previous roll call be considered as the roll call 
with respect to the question which is now before the Senate. 

Senator COPPERSMITH. Mr. President, if someone objects, 
they have an automatic right to a roll call. You cannot have a 
motion to use a previous roll call. There was an objection, so we 
should call the roll. 

PARLIAMENTARY INQUIRY 

Senator KELLEY. Mr. President, I rise to a question of 
parliamentary inquiry. 

The PRESIDING OFF1CER. The gentleman from Westmore
land, Senator Kelley, will state it. 

Senator KELI..EY. Mr. President, the Chair has ordered a roll 
call and it is questionable as to what roll call is being taken, 
whether or not the Chair is recognizing the so-called motion by 
the gentleman from Allegheny, Senator Nolan, or whether it is 
a roll call on the amendment of the Majority Leader. 

The PRESIDING OFF1CER. The roll call being considered at 
this particular time is a roll call on the amendment. 

Senator DOUGHERTY. Mr. President, again we would ask 
for a "no" vote on the amendment of the gentleman from Le
high, Senator Messinger. 
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Again there is a sixty-day provision and we believe that is 
unacceptable. 

The PRESIDING OFFICER. The Chair wishes to make it 
known as to what the Senate is now voting on. It is voting on 

Senator Messinger's amendment. 

And the question recurring, 
Will the Senate agree to the amendment? 

(During the calling of the roll, the following occurred:) 
Senator ARLENE. Mr. President, I would like to change my 

vote from "no" to "aye." 
The PRESIDING OFFICER. The gentleman will be so 

recorded. 
Senator McKINNEY. Mr. President, I would like to change 

my vote from "aye" to "no." 
The PRESIDING OFFICER. The gentleman will be so 

recorded. 

The yeas and nays were required by Senator MESSINGER 
and were as follows, viz: 

YEAS-18 

Andrews, Gekas, Jubelirer, Manbeck, 
Arlene, Hankins, Kury, Messinger, 
Corman, Hess, Kusse, Reibman, 
Duffield, Hopper, Lewis, Romanelli, 
Dwyer, Howard, 

NAYS-27 

Bell, Kelley, O'Pake, Stapleton, 
Coppersmith, Lynch, Orlando, Stauffer, 
Dougherty, McKinney, Ross, Stout, 
Early, Mellow, Scanlon. Sweeney, 
Fleming, Murray, Schaefer, Tilghman, 
Gurzenda, Nolan, Smith, Zemprelli, 
Holl, Nosika, Snyder, 

Andrews, Hess, 
Bell, Holl, 
Coppersmith, Hopper, 
Dougherty, Kelley, 
Duffield, Kury, 
Dwyer, Kusse, 
Early, Lynch, 
Fleming, Manbeck, 
Gurzenda, Mellow, 

Arlene, Hank.ins, 
Corman, Howard, 
Gekas, Jubelirer, 

YEAS-34 

Murray, 
Nolan, 
Noszka, 
O'Pake, 
Orlando, 
Romanelli, 
Ross, 
Scanlon, 

NAYS-11 

Lewis, 
McKinney, 
Messinger, 

Schaefer, 
Smith, 
Snyder, 
Stapleton, 
Stauffer, 
Stout, 
Sweeney, 
Zemprelli, 

Reibman, 
Tilghman, 

A constitutional major,ity of all the Senators having voted 
"aye," the question was determined in the affirmative. 

ilidered, That the Clerk pres~nt said bill to the House of Rep
resentatives for concurrence. 

BILL OVER IN ORDER 

HB 1326 Without objection, the bill was passed over in its 
order at the request of Senator MESSINGER. 

SENATE RESOLUTIONS 
AMENDING SENATE RULE 37 

Senators MESSINGER, STAUFFER, REIBMAN and 
O'P AKE, by unanimous consent, offered the following resolu
tion (Serial No. 76), which was read as follows: 

In the Senate, February 22, 1978. 

RESOLVED, That Senate Rule XXXVI is amended by adding 
a section to read: · 

XXXVI SENATE EXPENDITURES 

* * * 
3. All expenditures, expenses, disbursements, and/or debts 

incurred prior to April 1, 1977 out of all appropriated funds of 

the Senate each committee and member 
The PRESIDING OFFICER. The Chair wishes to remind the 

of the Senate shall be available for public inspection during 
gallery that the proper decorum for the conduct of the business 

So the question was determined in the negative, and the 
amendment was defeated. 

STATEMENT BY THE CHAIR 

of the Senate is not to demonstrate as to the actions of the Sen- regular business hours. 

ate. We would ask you to refrain in the future from any demon- Senator MESSINGER asked and obtained unanimous con-

stration of that nature and we shall be appreciative to you for sent for the immediate consideration of this resolution. 
it. 

And the question recurring, 
Will the Senate agree to the bill on thITd consideration? 
It was agreed to. 

On the question, 
Shall the bill pass finally? 

(During the calling of the roll, the following occurred:) 
Senator HESS. Mr. President, I would like to change my vote 

from ''no" to "aye." 
The PRESIDING OFFICER. The gentleman will be so 

recorded. 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

On the question, 
Will the Senate adopt the resolution? 

Senator NOLAN. Mr. President, we do not have a copy of this 
resolution on our desks. We would like to have a copy of it on 
the desks. 

I also have amendments to the resolution offered by the 
gentleman from Lehigh, Senator Messinger. 

The PRESIDING OFFICER. The gentleman's point is well 
taken. The Senate will be at ease for a moment. 

(The Senate was at ease.) 

REQUEST FOR DEMOCRATIC CAUCUS 

Senator MESSINGER. Mr. President, a number of the 
Members of the Democratic caucus wish to have a short caucus 
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in the Rules Room at the rear of the Chamber. Therefore, I 
make that request. 

PERSONAL PRIVILEGE 

Senator BELL. Mr. President, I rise to a point of personal 
privilege. 

The PRESIDING OFFICER. The gentleman from Delaware, 
Senator Bell, will state it. 

Senator BELL. Mr. President, I note that while this Senate is 
in Session, there are-

The PRESIDING OFFICER. Will the gentleman yield for one 
moment? 

May we have some order, please? 
Senator Bell, will you restate your point? 
Senator BELL. Mr. President, while the Senate was in Ses· 

sion just now a staff member openly walked through the Body 
of this Senate. I object to it and I would like, in the future, to 
see any staff people other than the pages who walk through the 
Body of the Senate bodily escorted from the floor. 

The PRESIDING OFFICER. The gentleman's remarks will be 
noted in the record of the Senate. 

REQUEST FOR REPUBLICAN CAUCUS 

Senator STAUFFER. Mr. President, there has been a call for 
a Democratic caucus and I would like to call the Republicans to 
caucus. 

Prior to doing that I would like to know if copies of the 
amendments have been received which the gentleman from 
Allegheny, Senator Nolan, indicated he would offer, in order 
that we might have the opportunity to discuss them in our 
caucus. I would appreciate copies of these amendments if it is 
possible. 

The PRESIDING OFFICER. Senator Stauffer, I know that 
the Secretary is in the process of producing copies of Senator 
Messinger's resolution. They are being distributed if they have 
not already been. I have not seen additional copies of Senator 
Nolan's amendments. I would request that Senator Nolan make 
his amendments available to your caucus. 

POINT OF INFORMATION 

Senator McKINNEY. Mr. President, I rise to a point of inf or· 
mation. 

The PRESIDING OFFICER. The gentleman from Phila
delphia, Senator McKinney, will state it. 

Senator McKINNEY. Mr. President, would the gentleman 
from Delaware, Senator Bell, repeat his statement about 
escorting someone from the floor? 

The PRESIDING OFFICER. Senator Bell earlier made refer· 
ence to the fact that a staff member had passed over the floor 
of the Senate. The Chair ruled that his remarks would be 
spread upon the record of the Senate. 

Senator McKINNEY. But not enforced, Mr. President? 
The PRESIDING OFFICER. The Rules of the Senate, Senator 

McKinney, state that while the Senate is in Session nonmem· 
bers are not to pass through the Chamber. 

PARLIAMENTARY INQUIRY 

Senator SMITH. Mr. President, I rise to a question of parlia· 
mentary inquiry. 

The PRESIDING OFFICER. The gentleman from Phila
delphia, Senator Smith, will state it. 

Senator SMITH. Mr. President, should the amendments of 
the gentleman from Allegheny, Senator Nolan, be accepted, is 
the resolution in position to be further amended on Monday? I 
have certain amendments I wish to offer. I did not realize we 
were going to run this resolution today. 

The PRESIDING OFFICER. The Chair would advise the 
gentleman that if Senator Messinger's resolution were adopted 
and whether it was adopted with Senator Nolan's amendments 
or not, it would be in order for the gentleman to move that the 
resolution be placed on the table so that additional amend
ments could be considered. 

The Chair retracts from its position. 
If the resolution is, in fact, adopted, with or without amend· 

ments, it becomes affirmed. It would then be in order for a 
Member of the Senate to ask that the vote by which the re· 
solution was adopted be reconsidered. In that event, an af· 
firmative vote on that issue would bring the resolution before 
the Body for additional Senate consideration. At that time ad
ditional amendments would be in order. 

POINT OF INFORMATION 

Senator KELLEY. Mr. President, I rise to a point of 
information. 

The PRESIDING OFFICER. The gentleman from Westmore· 
land, Senator Kelley, will state it. 

Senator KELLEY. Mr. President, are copies of the amend· 
ments to the resolution offered by the gentleman from Lehigh, 
Senator Messinger, being prepared for circulation to each 
Member of the Senate? 

The PRESIDING OFFICER. They are and have been, Sen· 
a tor. Senator Nolan's amendments are available in the Demo· 
cratic caucus and we have asked him to make them available to 
the Republican caucus. 

Senator KELLEY. Mr. President, I am asking if the amend· 
ments of the gentleman from Allegheny, Senator Nolan, to the 
resolution are being made available to each Member of the 
Senate and, likewise, that the resolution is being made avail
able to each Member of the Senate. 

The PRESIDING OFFICER. As I understand it, Senator 
Kelley, Senator Nolan has indicated he proposes to offer 
amendments to Senator Messinger's resolution. He has made 
these amendments available for distribution to the Democratic 
caucus and we have requested that he make those amendments 
available to the Republican caucus. I do not know at this time 
whether Senator Nolan proposes to issue or present an ad· 
ditional resolution. 

I would suggest, sir, that you discuss that with him per
sonally. 

RECESS 

The PRESIDING OFFICER. This Senate will stand in recess 
while the respective caucuses are in session. 
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AFTER RECESS 

The PRESIDING OFFICER. The time of recess having 
elapsed, the Senate will be in order. 

And the question recurring, 
Will the Senate adopt the resolution? 

The PRESIDING OFFICER. The Chair has been advised by 
Senator Nolan that he does not propose to present his amend
ments to Senator Messinger's resolution at this time. 

Is that a correct statement, Senator Nolan? 
Senator NOLAN. Mr. President, I find the amendments do 

not reflect my intentions. Actually what I am after are those 
Senators who are paying themselves rent, whether it be in their 
homes or whether it be in property that they own. That is why I 
want to put a stop to their receiving rent payments, not any 
other expenses such as phones or $44 a day. 

And the question recurring, 
Will the Senate adopt the resolution? 

Senator SMITH. Mr. President, I wish to offer amendments 
to the resolution offered by Senator Messinger. They were for
merly known as the Nolan amendments; I now make them the 
Smith amendments. 

Senator SMITH offered the following amendments: 

Amend resolve clause, lines I and 2, by striking out 
"a" in line 1 and "section" in line 2 and inserting: sec
tions 

Amend Rule 36, by inserting after line 9: 
a Senator interest in the real 

property in which his district office is located, he 
not be entitled to any payments or reimbursement 
from his expense moneys. 

On the question, 
Will the Senate agree to the amendments? 

POINT OF ORDER 

Senator KELLEY. Mr. President, I rise to a point of order. 
The PRESIDING OFFICER. The gentleman from Westmore

land, Senator Kelley, will state it. 
Senator KELLEY. Mr. President, did I understand the Chair 

to announce that the amendments were agreed to, and then 
instructed the Chair to call the roll? The call of the roll was for 
the resolution as amended? 

The PRESIDING OFFICER. The Chair wishes to state that 
the call· was for the amendments as presented by Senator Smith 
which were amendments to Senator Messinger's resolution. 
The vote would have been on Senator Smith's amendments per 
se. 

Senator KELLEY. Mr. President, then the Chair's articula
tion of the amendments having been agreed to was not putting 
a proposition before us? 

The PRESIDING OFFICER. The question was put in the 
form of an inquiry as to whether or not the Senate would agree 
and was not a statement. 

PARLIAMENTARY INQUIRY 

Senator STAUFFER. Mr. President, I rise to a question of 
parliamentary inquiry. 

The PRESIDING OFFICER. The gentleman from Chester, 
Senator Stauffer, will state it. 

Senator STAUFFER. Mr. President, the first question I 
would address to the Chair is the question of whether or not the 
amendments, as presented by the gentleman from Philadel
phia, Senator Smith, are germane to the resolution proposed by 
the gentleman from Lehigh, Senator Messinger? 

The PRESIDING OFFICER. The ruling of the Chair is that 
the amendments, as offered by Senator Smith, are germane. 

Senator STAUFFER. Mr. President, speaking on the amend
ments, I would point out to the Chair and the Members that the 
wording of these amendments would provide that if a Member 
of this Senate had his office located in any property, his home 
or any other property, in which he had an interest, he would au
tomatically be denied receiving any expense moneys regardless 
of whether or not he charged any rental or expenses for that 
particular office. This would mean that of the $7,500 expense 
account that Members have, the $2,500 account would be total
ly denied just because a Member chose to locate his office in a 
property in which he had an interest. 

Mr. President, I think this is an unfair proposal because, first 
of all, there are some Members who have chosen to locate of
fices in properties in which they have an interest and who make 
no charge whatsoever for any expenses of those offices. There 
are others who do charge some expenses for the offices and in 
many cases probably save the taxpayers of the Commonwealth 
thousands of dollars a year because they are willing to use prop
erties they have available at a low expense rate. I believe this 
goes far beyond what we would expect and my personal feeling 
would be that these amendments should be opposed. 

Senator KELLEY. Mr. President, I differ with the gentleman 
from Chester, Senator Stauffer. I have heard from that side of 
the aisle and this side of the aisle, we have all heard from con
stituents, the people, that the great interest in this country in 
ruling government seems to be integrity. I can hear people 
moan here and I can hear them moan on the street. I believe the 
standard is not necessarily that we receive money. We have the 
duty to refrain from the appearance of a conflict. 

Mr. President, I am not criticizing anyone in this Body or the 
other Body for any of their conduct. I think each of us is re
sponsible for our own. Obviously, it is incumbent upon us to set 
standards of conduct to try to rekindle and regenerate some 
public confidence in us as an institution if not individually. 

I had an experience of this very nature, Mr. President, where
in as a candidate for this seat in this General Assembly, the 
Senate, I put my interests which I had in trust in a building 
which had State leases and upon paying rent I had to dispossess 
myself of any interest at all in that building by my standards. 

I feel that no standard can be too high upon us and the ap
pearance of our having an office there. I think it is deplorable if 
we have an office in a building in which we have an interest fi
nancially. Our paying for it is reprehensible and should be 
stopped. Even if there is no rent paid it should be stopped be
cause it has the appearance of conflict. 
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I would suggest, Mr. President, it goes even deeper than that. 
I believe we should impose upon ourselves penalties. By doing 
such things, by violating such standards of ethics and conflict 
of interest, I think we should not be allowed to draw an expense 
account. I believe these amendments are good. It is a strong for
ward step of accountability. We are not in this business to 
make money, we are in the business to be compensated for that 
which is reasonable. However, if we have a fiduciary interest in 
the recipient receiving money or, if not receiving money, what 
appears to be, we should correct it immediately. I would urge 
an affirmative vote on these amendments. 

Senator STAUFFER. Mr. President, in response to the gen
tleman, much of what he says I can agree with. However, I be
lieve that when he says there is an appearance of unethical con
duct merely because one chooses to have his office in a property 
in which he may have an interest certainly does not give an ap
pearance of unethical conduct. 

For example, there are Members of this Senate, I happen to 
be one of them, who are not lawyers, who do not have busi
nesses in which we can use our business properties but who 
choose to create an office in the home environment. Under the 
amendments proposed by the gentleman from Philadelphia, 
Senator Smith, Members in this situation would be denied 
reimbursement for postage and for telephone expenses. 

Certainly I would suggest to the gentleman from Westmore
land, Senator Kelley, that there would not only be any miscon
duct but there would be no appearance of misconduct if one 
were to be reimbursed for postage, for telephone and for the 
normal expenses of running an office that every Member in
curs. I do not believe the constituencies of Pennsylvania wish to 
deny anyone the proper expenses of operating an office. I think 
it is the breadth of these amendments and their direction to 
which I object. They go much too far in denying honest, legiti
mate expenses to Members. 

Senator HESS. Mr. President, I have to take issue with the 
gentleman from Westmoreland, Senator Kelley. Maybe I have 
to apologize to the whole world but my" office is in the cellar of 
my house and probably right now my wife is picking up the 
phone taking some message about a bill I am to vote for. 

Mr. President, I do not know what I am doing wrong. I do not 
charge any rent to the State. I will vote for the resolution of the 
gentleman from Lehigh, Senator Messinger, which says that 
anybody can see my records at any time; they always could. 
However, I do not see why, because I have an office in my par
ticular house, I should be denied the other expenses which I 
need in order to serve my particular District, whether it be 
postage, mileage, stamps, whatever that has to be involved. H 
the issue is whether or not rent is to be paid, I have already 
stated for the record I do not charge any rent for the use of my 
cellar. 

I am a little perturbed. It appears we are trying to destroy the 
intent of the original resolution and I believe if the original res
olution is passed, there will be no possibility that anyone will 
think we are inappropriately spending money because they can 
check all of our funds and question us in our home Districts as 
to how those funds are spent. 

Senator BELL. Mr. President, I resent the fact that one of 

our Members will get up and cast muck on every one of the Sen
ators who has an office in his own home. I do not have one. H 
that gentleman has any doubt, he can go upstairs and find out 
who charges rent because they are public records. But, to stand 
here and shoot at a rabbit and hit the whole truckload of things 
is scatter gunning. I do not believe we should put up with it be
cause what the gentleman from Westmoreland, Senator Kelley, 
said questioned the integrity of every Senator who has an of
fice in his own home and I imagine there are a number of them, 
because, with the money we receive, you cannot afford to put a 
fully-manned office out and have it paid for with State funds. 

These Senators on both sides of the aisle who have offices in 
their homes and do not charge rent should be congratulated be
cause they are saving the taxpayers money. 

Furthermore, every District which has a Senator knows 
where the Senator's office is. 

PARLIAMENTARY INQUIRY 

Senator LEWIS. Mr. President, I rise to a question of parlia
mentary inquiry. 

The PRESIDING OFF1CER. The gentleman from Bucks, Sen
ator Lewis, will state it. 

Senator LEWIS. Mr. President, it occurs to me that the avail
ability of legislative expense moneys occurs because of the 
enactment of legislation allocating those funds. The point 
which I then present to the Chair is whether it is appropriate 
for us to be considering a proposal by way of amendments to 
the Senate Rules which would affect what is already legisla
tively prescribed by statute. 

The PRESIDING OFF1CER. The Chair recognizes the fact 
that there have been past statutory matters that would regu
late. However, rules and regulations are adopted as guidelines 
for the administration of that legislation and it is the belief of 
the Chair that this is germane to the total question of the reso
lution which is before us. 

Does the gentleman wish to say anything further? 
Senator LEWIS. Yes, Mr. President. With all due respect, my 

question was not as to the germaneness, but, rather, to the pro
priety of the Senate considering a proposed Rules change 
which, on its face, purports to adversely affect that which is al
ready provided for legislatively. 

My inquiry is whether it is appropriate as a parliamentary 
matter for this question to be before the Body? 

The PRESIDING OFFICER. The Chair considers both the 
matter of semantics and words of art and believes that the pro
cedures set forth by statute are of necessity, those that are also 
regulated by the guidelines of rules and regulations, and does 
not find the fine distinguishment that the gentleman would 
portray. 

Senator LEWIS. Then, Mr. President, will the Chair permit 
me to raise a further point of parliamentary inquiry? 

The PRESIDING OFFICER. You may proceed, Senator. 
Senator LEWIS. Mr. President, the appropriate Rule of the 

Senate which establishes the guidelines for the expenditure of 
legislative funds and precisely stipulates the procedures for 
documenting office rental expenses is Rule XXXV. The amend
ments propose to amend Rule XXXVI. 



118 LEGISLATIVE JOURNAL-SENATE February 22, 

Therefore, I inquire of the Chair whether it is in order or 
whether these amendments are out of order as proposing to 
amend the wrong Rule? 

The PRESIDING OFFICER. Under the rules of interpreta
tion, the Chair would rule that where Rules are in conflict with 
one another, that which was adopted later would supersede and 
otherwise amend the former Rule to the extent that that Rule 
now adopted would therefore be-inconsistent therewith. 

Senator NOLAN. Mr. President, originally I had these 
amendments prepared to present to the Senators. It was not 
my intent to cut off the expenses of the Senators; it was my in
tent to put a stop to the practices of Senators establishing of
fices in their homes, in buildings which they may own or in 
buildings which they purchase and then put their office in that 
building to help pay the mortgage. It was my intent to stop the 
payment of that rent to those Senators who were collecting 
rent for offices that were on their real property in which they 
had an interest. I had no intention to interfere with their 
phones, their stamps or anything of that type. That is why I 
withdrew the amendments. 

I know that this question has come up at different times con
cerning Congressmen who pay themselves rent for using their 
front porch after they had enclosed it with louvers and so forth. 
I remember another case where a member of the House of Rep
rentatives from Pittsburgh who wanted to open an office in 
his house and, under no circumstances, would the people in his 
area, even though he was their Representative, permit him to 
open the office in his house. A bill was introduced in the House 
of Representatives where it passed, it ca.me to the Senate where 
it did not receive any action whatsoever. 

Therefore, if you think that the general public is in favor of 
you, as a Senator, paying any member of your family or your
self rent, either for your home or property which you own or 
have an interest in, you are badly mistaken. If these amend
ments go down tonight, my intention will be to amend the reso
lutions already on the Calendar, Senate Resolution No. 66, 
Senate Resolution No. 67 or Senate Resolution No. 68, which
ever one it may pertain to. These amendments will be ready for 
Monday and will have the intent which I wanted in the begin
ning. 

Senator SMITH. Mr. President, I went before the Committee 
on Rules and Executive Nominations a few days ago and I said 
that every Senator should have a checkbook. I told the mem
bers of that committee that I was tired of having them hiding 
behind vouchers. 

Now that I bring it out in the open, I find that there are Sena
tors who have offices in their homes. I could care less about 
that. They should have them there. However, they are not the 
stewards of their own accounts, they are afraid of it. I am not 
afraid to sign a check to say that Joe Smith spent this money. 
However, I am watching these gentlemen, every one of them. 
They are afraid to sign the checkbook, they want that voucher 
system so that they can hide, once more, from the people of 
Pennsylvania. I am telling the Senators now they are not going 
to do it. Every expenditure made will have to be accounted for 
because the people want it that way. They are sick and tired of 
me and everyone else hiding. 

Why did I offer these amendments, Mr. President? I did so to 
tell the Members that no longer can they hide behind that 
voucher. They must come out in front and sign a check and say, 
"Yes, I spent this money," and be proud of it because they are 
working on the people's behalf. Do not appeal to me that I will 
stop the $44 a day. 

The Senators are lying to the people when they hide behind a 
voucher. I will sign any check for any expenditure I make, why 
do the rest of the Senators not do the same thing? Why do they 
not all take a checkbook and say, "I have $75,000 which be
longs to the people of this Commonwealth and I will spend it on 
their behalf and I am not afraid to do it?" 

Senator FLEMING. Mr. President, I must respond to my 
friend, the gentleman from Philadelphia, Senator Smith, on the 
other side of the aisle. 

Perhaps some of my colleagues do not engage in the check
book routine but, for the gentleman's edification and for any
one else who happens to be listening, every single voucher that 
I have been submitting for reimbursement, so long as I have 
been a Member of this Senate, is backed up by a check. That 
check is signed by me, it is in my checkbook and it is in my rec
ords. I do not pay anything by cash, not those kinds of expendi
tures. On that voucher or on that bill is the check number. 
Therefore, I defy anybody, so far as my records are concerned, 
to say anything about my accounts or the inability to follow 
any audit trail and I think that is the technical term, I defer 
to my CPA friends. Every single expenditure for which I am re
imbursed in this Senate is backed up by a check and that check 
is signed by me. 

POINT OF ORDER 

Senator KELLEY. Mr. President, I rise to a point of order. 
The PRESIDING OFFICER. The gentleman from Westmore

land, Senator Kelley, will state it. 

PREVIOUS QUESTION MOVED 

Senator TILGHMAN. Mr. President, I move the previous 
question. 

Senator BELL. Mr. President, I second the motion. 
Senator KUSSE. Mr. President, I second the motion. 
Senator KELLEY. Mr. President, I think the Chair recog

nized me. 
The PRESIDING OFFICER. We will be at ease a moment 

until the Chair is able to determine the priority of order. 

POINT OF ORDER 

Senator COPPERSMITH. Mr. President, I rise to a point of 
order. 

The PRESIDING OFFICER. The gentleman from Cambria, 
Senator Coppersmith, will state it. 

Senator COPPERSMITH. A motion for the previous question 
is not in order until there are four seconds in addition to the 
motion. 

The PRESIDING OFFICER. At this point we are trying to 
determine whether or not your position is correct and that is 
the only stage at which we are now. 
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POINT OF ORDER 

Senator KELLEY. Mr. President, I rise to a point of order. 
The PRESIDING OFFICER. The gentleman from Westmore

land, Senator Kelley, will state it. 
Senator KELLEY. Mr. President, may I also make a point of 

order, possibly for the Chair's edification? 
The PRESIDING OFFICER. The Chair is at this moment 

stating that the motion to move the previous question is not in 
order for lack of sufficient seconds. 

Senator Kelley, you may proceed. 
Senator KELLEY. Mr. President, may I also invite the Chair 

to consider the fact that there was no motion properly made 
since the Chair had recognized the gentleman from Westmore
land. 

The PRESIDING OFFICER. The Chair does not adopt that 
view, Senator. If you have a point to make, please make it. 

Senator KELLEY. Mr. President, I am suggesting to the 
Chair that he consider that. 

The PRESIDING OFFICER. The Chair understands that in 
the Rules for the procedure to govern the Senate there are a 
priority of motions made. I would remind the Senator - if you 
would let me complete - that a motion to adjourn has the high
est priority and may be considered at any moment. 

On the strength of that bare understanding, I simply have 
asked the gentleman to refrain until such time as the Chair 
could make a determination as to the procedure before it. 

At this time, Senator Kelley, you are recognized to state that 
which you wish to express. 

Senator KELLEY. Thank you, Mr. President. I am suggesting 
to the Chair that at no time is anything recognized unless a 
Member is so recognized by the Chair to present it. The Chair 
did not recognize the gentleman from Montgomery County. 
The motion supposedly was shouted without recognition. I am 
inviting the Chair to recognize a steadfast rule of all parliamen
tary procedure that any Member must first be recognized by 
the Chair. Otherwise, there will be total chaos. 

The PRESIDING OFFICER. Your point is well made, sir. You 
may proceed. Is that your point? 

Senator KELLEY. That is my point, Mr. President. I am in
viting the Chair to consider that point. 

The PRESIDING OFFICER. Does anybody else wish to be 
heard? 

MOTION TO ADJOURN 

Senator ROMANELLI. Mr. President, I make a motion we ad-
journ until tomorrow morning at 11 :00 o'clock. 

On the question, 
Will the Senate agree to the motion? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEAS-4 

Duffield, McKinney, Romanelli, Ross, 

NAYS-38 

Andrews, Hess, Manbeck, Schaefer, 

Bell, 
Coppersmith, 
Corman, 
Dougherty, 
Dwyer, 
Early, 
Fleming, 
Gekas, 
Gurzenda, 

Holl, 
Hopper, 
Howard, 
Jubelirer, 
Kelley, 
Kury, 
Kusse, 
Lewis, 
Lynch, 

Mellow, 
Messinger, 
Murray, 
Nolan, 
Noszka, 
O'Pake, 
Reibman, 
Scanlon, 

Smith, 
Snyder, 
Stapleton, 
Stauffer, 
Stout, 
Sweeney, 
Tilghman, 
Zemprelli, 

So the question was determined in the negative, and the 
motion was defeated. 

MOTION TO ADJOURN 

Senator ROMANELLI. Mr. President, I would first like to 
make a statement and then a motion. This is supposedly a full
time job and I cannot see why everybody is worried about going 
home tomorrow and Friday. We are getting paid for five days a 
week. We should engage ourselves in Session for five days a 
week. 

However, since the Members of the Senate have indicated by 
their voting they do not wish to come back tomorrow morning 
at 11:00 o'clock, I move that we adjourn until Monday at 1:00 
p.m. 

Mr. President, I request a roll call. 

On the question, 
Will the Senate agree to the motion? 

The yeas and nays were required by Senator ROMANELLI 
and were as follows, viz: 

YEAS-3 

Duffield, Romanelli, Ross, 

NAYS-39 

Andrews, Hess, Manbeck, Schaefer, 
Bell, Holl, McKinney, Smith, 
Coppersmith, Hopper, Mellow, Snyder, 
Corman, Howard, Messinger, Stapleton, 
Dougherty, Jubelirer, Murray, Stauffer, 
Dwyer, Kelley, Nolan, Stout, 
Early, Kury, Noszka, Sweeney, 
Fleming, Kusse, O'Pake, Tilghman, 
Gekas, Lewis, Reibman, Zemprelli, 
Gurzenda, Lynch, Scanlon, 

So the question was determined in the negative, and the 
motion was defeated. 

And the question recurring, 
Will the Senate agree to the amendments? 

Senator KELLEY. Mr. President, the reason I had sought the 
microphone on the previous occasion was that I want to express 
my apologies to any Member who felt hurt or insulted by any 
comments I made as set forth by the gentleman from Mont
gomery County. I spoke very strongly in support of these 
amendments and still feel very much so. My comments were 
not directed to any Member and if any Member felt that way, 
Mr. President, I apologize to him or her. My comments were 
fully and totally for the good of this Body as an institution on 
accountability and I urge, and still urge, a positive vote on 
these amendments. 
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And the question recurring, 
Will the Senate agree to the amendments? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEAS-4 

Gurzenda, Kelley, McKinney, Smith, 

NAYS-38 

Andrews, Hess, Mellow, Scanlon, 
Bell, Holl, Messinger, Schaefer, 
Coppersmith, Hopper, Murray, Snyder, 
Corman, Howard, Nolan, Stapleton, 
Dougherty, Jubelirer, Noszka, Stauffer, 
Duffield, Kury, O'Pake, Stout, 
Dwyer, Kusse, Reibman, Sweeney, 
Early, Lewis, Romanelli, Tilghman, 
Fleming, Lynch, Ross, Zemprelli, 
Gekas, Manbeck, 

So the question was determined in the negative, and the 
amendments were defeated. 

And the question recurring, 
Will the Senate adopt the resolution? 

Senator NOLAN. Mr. President, I desire to interrogate the 
gentleman from Lehigh, Senator Messinger. 

The PRESIDING OFFICER. Will the gentleman from Le
high, Senator Messinger, permit himself to be interrogated? 

Senator MESSINGER. I will, Mr. President. 
Senator NOLAN. Mr. President, who will be revealing these 

records for public inspection? For instance, will any employee 
who works in your office be able to pull out therecords for pub
lic inspection? 

Senator MESSINGER. Mr. President, I would say it would be 
the person who is in charge of the records will have charge of 
the records. People who want to see them will make an appoint
ment with that particular person. 

Senator NOLAN. In other words, Mr. President, what the 
gentleman actually is stating is that in haste he is willing to 
give to some hired employee of the Senate the right to hand out 
these records to anyone who might walk in the office. 

Senator MESSINGER. Mr. President, I did not say that at all. 
Senator NOLAN. Mr. President, that is how I take it from 

what the gentleman said. 
Senator MESSINGER. Mr. President, I do not. see how the 

gentleman can interpret that. I said the person who is in charge 
of the records. 

Senator NOLAN. Mr. President, could that not be anyone 
hired off the street? 

Senator MESSINGER. No, Mr. President. 
Senator NOLAN. Mr. President, from where would the 

gentleman hire them? 
Senator MESSINGER. Mr. President, I am in charge of the 

records in my own office. Those are my records. 
Senator NOLAN. Then, Mr. President, the gentleman will be 

the one who will be handing those records out. 
Senator MESSINGER. Absolutely, Mr. President. 
Senator NOLAN. Mr. President, I would think that it should 

be spelled out in the resolution as to who will make these rec-

ords available. We were told that because the gentleman from 
Bucks, Senator Howard, was going to introduce this on the 
floor today that we should do it. I could care less who does it; I 
could care less how far back these records go. 

Mr. President, I desire to interrogate the gentleman from 
Bucks, Senator Howard. 

The PRESIDING OFFICER. Will the gentleman from Bucks, 
Senator Howard, permit himself to be interrogated? 

Senator HOWARD. I will, Mr. President. 
Senator NOLAN. Mr. President, would the gentleman's reso

lution go further than this and state who would be making 
these records available? 

Senator HOWARD. Mr. President, the resolution that I 
planned to introduce was only slightly different in wording but 
it achieves the same goal. My resolution stated that the records 
would be available for inspection in the office of the Chief Clerk 
during working hours. It prescribes a very general framework 
under which those records could be examined. I have no prob
lems with the resolution of the gentleman from Lehigh, 
Senator Messinger, and I plan to support it with enthusiasm. 

And the question recurring, 
Will the Senate adopt the resolution? 

The yeas and nays were required by Senator MESSINGER 
and were as follows, viz: 

Andrews, 
Bell, 
Coppersmith, 
Corman, 
Dougherty, 
Duffield, 
Dwyer, 
Early, 
Fleming, 
Gekas, 
Gurzenda, 

Hess, 
Holl, 
Hopper, 
Howard, 
Jubelirer, 
Kelley, 
Kury, 
Kusse, 
Lewis, 
Lynch, 
Manbeck, 

YEAS-42 

McKinney, 
Mellow, 
Messinger, 
Murray, 
Nolan, 
Noszka, 
O'Pake, 
Reibman, 
Romanelli, 
Ross, 

NAYS-0 

Scanlon, 
Schaefer, 
Smith, 
Snyder, 
Stapleton, 
Stauffer, 
Stout, 
Sweeney, 
Tilghman, 
Zemprelli, 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

ADDINGSENATERULE37TOCREATEACOMMITTEE 
ONETmcs AND OFFICIAL CONDUCT 

Senator NOLAN, by unanimous consent, offered the follow
ing resolution (Serial No. 77), which was read as follows: 

In the Senate, February 22, 1978. 

RESOLVED, That the Rules of the Senate be amended by 
adding a rule to read: 

XXXVII COMMITI'EE ON ETHICS AND OFFICIAL 
CONDUCT 

by lot, three members from the Majority Caucus and three 
members from the Minority Caucus. 

2. The Chairman and Vice-Chairman of the committee shall 
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also be drawn by lot from the six members of the committee. place for such meeting. Thereafter, the meeting shall be held at 
3. The committee shall receive complaints against members, the time and place specified in such notice. 

officers and employees of the Senate alleging: illegal or uneth· The committee shall conduct its investigations, hearings and 
ical conduct or violation of any statute, rule or regulation gov- meetings relating to a specific investigation or a specific mem· 
erning the use of moneys appropriated to the Senate. Any such her, officer or employee of the Senate in closed session and the 
complaint must be in writing, verified by the person filing the fact that such investigation is being conducted or is to be con· 
complaint and must set forth in detail the conduct in question ducted or that hearings or such meetings are being held or are 
and the section of the "Legislative Code of Ethics" or the stat- to be held shall be confidential information unless the person 
ute, rule or regulation violated. The committee shall make a subject to investigation advises the committee in -Wrltlng 
Ereliminary investigation of the comelaint, and if it is deter- that he elects that such meetings or hearings shall be held 
mined by a majority of the committee that a violation may have publicly. In the event of such an election, the coniinittee shall 
occurred, the person against whom the complaint has been furnish such person a public meeting or hearing. All otl:ier 
brought shall be notified in writing and given a copy of the meetings of the committee shall be open to the public· and ;no· 
comElaint. Within ten days after receipt of the complaint, such tice of such meetings shall be given as generally provided 
person may file a written answer thereto with the committee. in these rules for the convening of committees. 
Upon receipt of the answer, by vote of a majority of the com- In the event that the comnuttee shall elect to proceed with a 
mittee, the committee shall either dismiss the complaint within formal investigation of the conduct of any member, officer or 
ten days or eroceed with a formal investigation, which may in- employee of the Senate, the committee may employ independ· 
elude hearings, not more than twenty days after notice in writ- ent counsel. 
ing to the persons so charged. Failure of the person charged to All constitutional rights of any person under investigation 
file an answer shall not be deemed to be an admission or create shall be preserved, and such person shall be entitled to present 
an inference or presumption that the complaint is true, and evidence, cross-examine witnesses, face the accuser, and be 
such failure to file an answer shall not Erohibit a majority of reEresented by counsel. 
the committee from either proceeding with a formal investiga- The chairman may continue any hearing: for reasonable 
tion or dismissing the complaint. cause, and upon the vote of a majority of the committee or upon 

3.1. If a Senator possesses any interest in the real property the request of the person subject to investigation, the chairman 
in which his district office is located, he shall not be entitled to shall issue subpoenas for the attendance and testimony of wit-
any payments or reimbursement from his expense moneys. nesses and the production of documentary evidence relating to 

4. In addition to action on formal complaints as provided in any matter under formal investigation by the committee. The 
section 3, a majority of the committee may initiate a prelim- committee may administer oaths or affirmations and examine 
inary investigation of a suspected violation of the "Legislative and receive evidence. 
Code of Ethics" or a violation of any other statute, rule or regu- 6. All testimony, documents, recorda, data, statements or in-
lation governing the use of moneys appropriated to the Senate formation received by the committee in the course of any inves· 
by a member, officer or employee of the Senate. If it is deter- tigation shall be private and confidential exceEt in the case of 
mined by a majority of the committee that a violation may have public meeting or hearings or in a report to the Senate. No re· 
occurred, the person in question shall ~ notified in writing of port shall be made to the Senate unless a majority of the com· 
the conduct in guestion and the section of the "Legislative Code mittee has made a finding of unethical or illegal conduct or vio· 
of Ethics" or other statute, rule or regulation violated. Within lation of the statutes, rules and regulations relating: to Senate 
ten days, such person may file a written answer thereto. UEon funds on the part of the person under investigation. No finding 
receiEt of the answer, by vote of a majority of the committee, of unethical or illegal conduct or violation of the statutes, rules 
the committee shall either dismiss the charges within ten days and regulations relating to Senate funds shall be valid unless 
or proceed with a formal investigation which may include hear- signed by at least a majority of the committee. Any such report 
ings, not more than twenty days after notice in writing to the may include a minority report. No action shall be taken on any 
person so charged. Failure of the person charged to file an finding of illegal or unethical conduct or violation of the 
answer shall not be deemed to be an admission or create an in- statutes, rules or regulaions relating to Senate funds nor shall 
ference or presumption that the charge is true, and such failure such finding or report contained such finding he made public 
to file an answer shall not prohibit a majority of the committee sooner than seven days after a copy of the finding is sent by 
from either proceeding: with a formal investigation or dismiss- certified mail to the member, officer or employee under inves-
ing the charge. tigation. 

5. The chairman shall notify all members of the committee 7. In the event, the committee finds that a member, officer, 
at least twenty-four hours in advance of the date, time and or employee of the Senate has violated a statute, rule or regula-
place of a regular meeting. Whenever the chairman shall refuse tion relating to use of Senate funds, the committee may order 
to call a regular meeting, a majority of the committee may call such member, officer, or emEloyee to reimburse the Senate for 
a meeting by giving two days' written notice to the Majority the funds wrongly expended and to take other remedial action. 
and Minority Leaders of the Senate setting forth the time and If the member, officer, or employee, does reimburse the Senate 
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or take such other remedial action as may have been required, duties nor use such information to further his personal in-
no formal report shall be made to the Senate unless the com- terests. ---
mittee is requested in writing to file a formal report by the 9.3. No Senator shall use or attempt to use his official posi-
member, officer, or employee who is the subject of the order. If tion to secure unwarranted privileges or exemptions for him-
the member, officer, or employee fails to reimburse the Senate self or others but this subsection shall not be deemed to pro-
or take the required remedial action within seven days of re- hibit such member from servicing the reasonable request of 
ceipt of the order, the committee, unless it shall, by majority constituents or making inquiries to Commonwealth agencies 
vote thereof, extend such time for good cause, shall within for information. 
seven days file its formal report with the Senate along with its 9.4. No Senator shall knowingly solicit, accept, or receive 
recommendation of action by the Senate to secure reimburse- any gift or compensation, other than that provided by law, 
ment, effect the recommended remedial action, or initiate ap- which is intended to influence the performance of his official 
propriate disciplinary action. duties or which would influence the performance of his official 

Any member, officer, or employee of the Senate who is the duties· nor shall any Senator solicit, accept, or receive any such 
subject of an order of reimbursement or remedial action, may gift or compensation for advocating the passage or defeat· of 
appeal the committee's order to the Senate within seven days of any legislation or for doing any act intended to influence the 
receipt of the order, by filing notice thereof with the Secretary passage or defeat of legislation. 
of the Senate who shall cause such notice to be distributed to 9.5. No Senator shall receive compensation or anything of 
the members of the Senate along with a copy of the report of economic value for any consultation, the subject matter of 
the committee involving such member, officer, or employee. which is devoted substantially to the responsibilities, pro-

Notice of the appeal shall be placed on the Senate Calendar grams, or operation of the General Assembly, or draws sub-
and shall be acted on by the Senate within ten legislative days. stantially upon official data or ideas which have not become 
A vote by a majority of the members elected shall be necessary part of the body of public informa~ion. 
to sustain an appeal or modify the committee report or order; 9.6. No Senator shall participate as a principal in negotiat-
otherwise it shall become effective and the members, officers, ing any transaction involving the Commonwealth or any Com· 
and employees of the Senate shall take such action as is neces- monwealth agency in which he, his spouse or child, or any per-
sary to secure compliance. son of which he is an officer, director, trustee, partner or em· 

8. The.committee, whether or not at the request of a mem- ploye has a substantial personal economic interest as distin-
her, officer or employee concerned about an ethical problem or guished from that of a general class or general group of persons 
question concerning the use of Senate funds relating to himself of which he may be a member. 
alone or in conjunction with others, may render advisory opin- 9.7. No Senator shall receive any compensation from any 
ions with regard to questions pertaining to legislative ethics, oerson for ...... 1tinn for services rendered or to be ren· 
decorum, or use of Senate funds. Such advisory opinions, with de red, for re2resenting, appearin~ for, or interceding in behalf 
such deletions and changes as shall be necessary to protect the of such person in any transaction involving the Commonwealth 
identity of the persons involved or seeking them, may be pub- or any of its agencies or the Governor, Lieutenant Governor, 
lished and shall be distributed to all members, officers and em- Auditor General or Treasurer unless he files with the 
olovees of the Senate. No order for reimbursement or remedial appropriate offi~er a written statement disclosing: 
action may be made when the member, officer, or employee has (1) The name of the Senator. 
relied on a written advisory opinion, whether addressed to him (2) The name and business of the client. 
or not, which is reasonably construed as being applicable to the (3) The amount of the fee or compensation received 
complained of conduct. (4) A brief description of the transaction. 

9. In the event that a member of the committee shall be un- 9.8. No Senator shall receive any compensation or gifts for 
der investigation, said member shall be temporarily replaced on obtaining publications, documents, certificates, or licenses for 
the committee in a like manner as said member's original ap- others, except that members may be reimbursed for the actual 
pointment. cost of such publications, documents, certificates or licenses. 

Any member of the committee breaching the confidentiality 9.9. Sections 9.4, 9.5 and 9.6 shall not apply to: 
of materials and events as set forth in this Rule shall be re- (1) Receipt of bona fide reimbursement, from constituents or 
moved immediately from the committee and replaced by an- others for actual expenses for travel and such other necessary 
other member of the Senate appointed in a like manner as said subsistence in order to perform legislative services for which 
member's original appointment. no Commonwealth payment or reimbursement is made. 

9.1. No Senator shall accept employment or engage in any (2) Participation in the affairs of charitable, religious, non-
business or professional activity which will require him to dis- profit educational, public service or civic or~anizations, or the 
close confidential information which he has gained by reason of activities of national or State political parties not proscribed by 

his official position or authority. law. --
9.2. No Senator shall improperly disclose confidential in· (3) Awards for meritorious public contribution given by pub-

formation acquired by him solely in the course of his official lie service or civic organizations. 
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(4) Any compensation received as a result of a successful com· amended statement with the appropriate officer or notify such 
eetitive bid where more than two bids were received, or by rea· appropriate officer in writing that no change of condition has 
son of emergency circumstances, where bidding: is not required, occurred that would require an amended statement. 
eroviding: in cases of emerg:ency circumstances the Senator did 10.3 All new Senators shall within one hundred twenty days 
not participate in neg:otiations leading to procurement of the after attaining such status file an economic interest statement 
contract. with the appropriate office. 

(5) Campaign contributions for use in meeting campaign ex· 11. The committee may meet with a committee of the House 
penses by any official who seeks public office. of Representatives to hold investigations or hearings involving 

10. The committee may adopt rules of procedure for the or· employees of the two Houses jointly, or officers or employees of 
derly conduct of its affairs, investigations, hearings and meet- the Legislative Reference Bureau, the Joint State Government 
ings, which rules are not inconsistent with this Rule. Commission, the Local Government Commission, the Joint 

10.1 Every Senator shall, within the first one hundred twen· Legislative Air, Soil and Water Conservation and Control 
ty calendar days after the commencement of the General As- Commission, the Legislative Budget and Finance Committee 
sembly, file with the aeEroeriate person a written statement and the Legislative Data Processing Committee: Provided, 
of: however, That no action may be taken at a joint meeting unless -

(a) Every investment which the Senator holds on the date of it is approved by a majority of each committee. 
filing: in any business corporation or other business entity 12. The Legislative Audit Advisory Commission shall submit 
legally gualified to do business in the Commonwealth valued in copies of its reports to the committee which shall review them 
excess of five thousand dollars ($5,000) or five per cent of the and proceed, where appropriate, as provided in section 7. 
total capital of the entity, but it shall be sufficient to identify 

Senator NOLAN. Mr. President, I ask unanimous consent to 
the specific industry and no firm or organization need be 
named nor dollar amounts or eercentages stated. For purposes 

suspend the rules for immediate consideration of this resolu· 
tion. 

of this clause, the term value shall mean purchase price or mar· Senator STAUFFER. Mr. President, the gentleman from Al· 
ket value (if available) whichever is hig:her. legheny, Senator Nolan, has asked for unanimous consent to 

(b) The offices and mrectorships held on the date of filing in present a very voluminous resolution, eleven pages long, which 
any firm, corporation or other business entity legally qualified we, of course, have not previously seen, However, from its title 
to do business in the Commonwealth, but it shall be sufficient it appears to deal with the same subject matter as the resolu-
to identify the entity, and no dollar amounts need be stated. tion which was reported from the Committee on Rules and Exe-

(c) Any investments exceeding five thousand dollars ($5,000) cutive Nominations and is currently on the Senate Calendar. 
or five per cent of the total capital of the business which the Because we have not seen it and it does, apparently, compete 
Senator holds on the date of filing or acquires in any corpora· with the resolution already on the Calendar before us, I would 
tion or other business entity which is licensed or subject to the deny the unanimous consent. 
rate-making or other similar nonministerial process of the fol· The PRESIDING OFFICER. Do I understand the gentleman's 
lowing agencies of the Commonwealth: (i) the Liquor Control remarks to be opposed to the immediate consideration of the 
Board, (ii) the Public Utility Commission, (iii) the Milk Market· resolution? 

ing Board, (iv) the Department of Insurance, (v) the Depart- Senator STAUFFER. That is correct, Mr. President. 

ment of Banking, (vi) the Harness or Horse Racing Commis· 
MOTION TO SUSPEND RULES 

sions: Provided, That it shall be sufficient to identify the en· 
tity, and no amounts need be disclosed. Senator NOLAN. Mr. President, I move that we suspend the 

(d) Any investment in any corporation or other business en· Rules in order to give immediate consideration to this re· 

tity contracting with the State in excess of five thousand dol- solution. 

lars ($5,000) per year, if the Senator holds on the date of filing Mr. President, I request a roll call vote. 

an interest which exceeds ten per cent of the total capital of the The PRESIDING OFFICER. It has been moved by Senator 

entity: Provided, That it shall be sufficient to identify the en· 
Nolan that the Rules be suspended in order to allow for the im· 

tit~ and no amounts need be disclosed. 
mediate consideration of the resolution presented by him and 
which was not unanimously agreed to. 

Subsections (a), (b), (c) and (d) shall not be interpreted or con· 
The issue before the Senate is precisely whether or not the 

strued to include any money or credits deposited or held as a Rules should be suspended. 
trustee by the Senator in banks, savings and loan association, 
credit unions, mutual funds, brokerage accounts, escrow funds On the question, 

or equities in insurance policies, retirement funds, annuities, Will the Senate agree to the motion? 

governmental or municipal bonds and notes or other fund in· The yeas and nays were required by Senator NOLAN and 
terest bonds. were as follows, viz: 

10.2. As long as a Senator retains his office or emEloyment 
YEAS-10 he shall, within the first one hundred twenty days after the 

commencement of each session of the General Assembly, file an Duffield, Mellow, O'Pake, Smith, 
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Gurzenda, 
Kelley, 

Andrews, 
Bell, 
Coppersmith, 
Corman, 
Dougherty, 
Dwyer, 
Early, 
Fleming, 

Nolan, 
Noszka, 

Gekas, 
Hess, 
Holl, 
Hopper, 
Howard, 
Jubelirer, 
Kury, 
Kusse, 

Ross, 

NAYS-31 

Lewis, 
Lynch, 

-Manbeck 
Messinger, 
Murray, 
Reibman, 
Romanelli, 
Scanlon, 

Stapleton, 

Schaefer, 
Snyder, 
Stauffer, 
Stout, 
Sweeney, 
Tilghman, 
Zemprelli, 

So the question was determined in the negative, and the 
motion was defeated. 

The PRESIDING OFFICER. Senate Resolution, Serial No. 77 
is referred to the Committee on Rules and Executive Nomina
tions. 

ADJOURNMENT 
Senator MESSINGER. Mr. President, I move that the Senate 

do now adjourn until Monday, February 27, 1978, at 1:00 p.m., 
Eastern Standard Time. 

On the question, 
Will the Senate agree to the motion? 

Senator ROMANELlJ. Mr. President, I request a roll call. 

And the question recurring, 
Will the Senate agree to the motion? 

The yeas and nays were required by Senator ROMANELLI 
and were as follows, viz: 

YEAS-34 

Andrews, Hess, Mellow, Smith, 
Bell, Holl, Messinger, Snyder, 
Coppersmith, Hopper, Murray, Stapleton, 
Corman, Howard, Noszka, Stauffer, 
Dougherty, Jubelirer, O'Pake, Stout, 
Dwyer, Kury, Reibman, Sweeney, 
Early, Kusse, Scanlon, Tilghman, 
Fleming, Lynch, Schaefer, Zemprelli, 
Gekas, Manbeck, 

NAYS-7 

Duffield, Kelley, Nolan, Ross, 
Gurzenda, Lewis, Romanelli, 

So the question was determined in the affirmative, and the 
motion was agreed to. 

The PRESIDING OFFICER. The Senate stands adjourned. 
The Senate adjourned at 7:45 p.m., Eastern Standard Time. 


