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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 131356

| NTRODUCED BY EI CHELBERCGER, RAFFERTY, REGOLA, ERI CKSQON, FOLMER
WASHI NGTON, BROME, BOSCOLA, ARMSTRONG, SCARNATI, WONDERLI NG
ORI E AND RHOADES, MARCH 19, 2008

REFERRED TO JUDI Cl ARY, MARCH 19, 2008
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AN ACT

Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a
Consolidated Statutes, in child protective services,
providing for the detection of child rapists and predators;

I nposing duties on certain health care practitioners to
determ ne whether children are 13 years of age or ol der;
providing for reporting by treating health care
practitioners, for |law enforcenent, for fetal tissue and DNA
sanpl es, for duties of the Ofice of Attorney Ceneral and for
certain imunity; and inposing penalties.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Chapter 63 of Title 23 of the Pennsylvani a
Consolidated Statutes is anmended by adding a subchapter to read:

SUBCHAPTER B. 1

CH LD RAPI ST _AND PREDATOR DETECTI ON

Sec.

6321.1. Short title of subchapter.

6321.2. Findings and purpose of subchapter.

6321.3. Definitions.

6321.4. Pregnancy and sexually transm tted di sease as child

abuse in chil dren.




1 6321.5. Duty to determne whether child is 13 years

2 of age or older_and to report.

3 6321.6. Law enforcenent.

4 6321.7. Fetal tissue and DNA sanples.

5 6321.8. Evidence.

6 6321.9. Entity assistance.

7 6321.10. Preclusion of confidentiality.

8 6321.11. Immunity.

9 6321.12. Enployer responsibility.

10 6321.13. Annual report.

11 6321.14. Crimnal penalty.

12 6321.15. Cdvil renedy.

13 § 6321.1. Short title of subchapter.

14 This subchapter shall be known and nmay be cited as the Child
15 Rapist _and Predator Detection Act.

16 § 6321.2. Findings and purpose of subchapter.

17 The Ceneral Assenbly finds and declares as follows:

18 (1) The overriding inperatives of public safety and

19 child protection create a conpelling State interest in
20 legislation to develop nore effective nethods for discovering
21 the identities of dangerous predators who rape and sexually
22 abuse preteen children before these dangerous predators can
23 traumatize the Iives of other children.
24 (2) Recently enacted |egislation has expanded the
25 mandated reporting requirenents for child abuse in a manner
26 that requires the reporting of the pregnancies of girls who
27 are under 13 years of age to county agencies, regardl ess of
28 whet her the predator is a perpetrator within the neaning of
29 t his subchapter
30 (3) The failure of physicians and hospital

2008051313B1848 - 2 -



1 adnm nistrators to report the pregnancy of preteens to |aw

2 enforcenent _authorities is a punishable offense under 18

3 Pa.C.S. 8 5106 (relating to failure to report injuries by

4 firearmor crimnal act).

5 (4) Despite the mandatory reporting requirenent under

6 existing law, a significant nunber of child rapists and other
7 child predators avoid detection and puni shnent when the

8 reporting requirenent is circunvented by the failure to nake
9 reasonable efforts to confirmthe age of child victins.

10 (5) Children under 13 years of age who have a sexually
11 transmitted disease or who are pregnant enbody evi dence that
12 a felonious sex crinme has been comm tt ed.

13 (6) The successful crimnal prosecution of sexual

14 of fenders who prey on preteen children may depend heavily on
15 t he preservation of physical evidence, including DNA

16 evidence, in order to identify or confirmthe identity of the
17 perpetrator.

18 (7) Alawrequiring a health care practitioner who

19 treats a mnor who is pregnant or who has a sexually
20 transmitted disease to ascertain whether that mnor is a
21 preteen will greatly strengthen the Commonwealth's ability to
22 protect children under 13 years of age against child rapists
23 and ot her sexual predators.
24 8§ 6321.3. Definitions.
25 The follow ng words and phrases when used in this subchapter
26 shall have the neanings given to themin this section unless the
27 context clearly indicates otherw se:
28 "Abortion facility." A facility or nedical facility as
29 defined in 18 Pa.C. S. 8 3203 (relating to definitions).
30 "Chief of police." The chief of police or other head of the
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police departnent of the nunicipality in which resides a child

who is the subject of a report required under this subchapter.

"Child." An individual who is under 13 years of age.

"Child predator unit." The Child Predator Unit in the Ofice

of Attorney Ceneral.

"County agency." As defined under section 6303 (relating to

definitions).

"Entity." The agency, institution, organi zati on or other

entity, including an abortion facility, with which a treating

health care practitioner is affiliated for purposes of the

reporting requirenment under section 6311 (relating to persons

required to report suspected chil d abuse).

"Mnor." An individual who is under 16 years of age.

"Physician." A person |licensed to practice nedicine in this

Commpnweal th. The term al so i ncludes a nedi cal doctor and a

doct or of osteopat hy.

"State Police.”" The Pennsyl vania State Poli ce.

"Treating health care practitioner." A physician or other

health care practiti oner who:

(1) is primarily responsible for the prenatal care of a

pr egnant ni nor

(2) delivers a baby or terninates the pregnancy of a

(3) treats a mnor for a sexually transnmtted di sease.

"Unborn child." As defined in 18 Pa.C.S. 8§ 3203 (relating to

definitions).

8 6321. 4. Pregnancy and sexually transnitted di sease as child

abuse in chil dren.

(a) GCeneral rule.--The presence of a sexually transnmtted

di sease in or the pregnancy of a child constitutes cl ear and

2008051313B1848 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

convi nci ng evidence of a first degree fel ony of fense for

pur poses of crimnal prosecution and of rape under 18 Pa.C. S. §

3121(c) (relating to rape) or 3123(b) (relating to i nvoluntary

devi ate sexual intercourse) and clear and convi nci ng evi dence of

child abuse for purposes of triggering the requirenments of this

subchapt er

(b)Y Construction.--Nothing in this subchapter shall be

construed to elimnate or dimnish the duty to report that any

mnor is pregnant or has a sexually transnmtted di sease or is a

victi mof sexual abuse or exploitation in cases where the person

is required to make a report under section 6311 (relating to

persons required to report suspected child abuse).

(c) Age of other partici pant not a defense.--A person

required to conply with the requirenments of this subchapter

shall do so reqgardl ess of whether that person possesses any

information relating to the age of the other participant in the

act causing the pregnancy or sexually transnmtted di sease.

8 6321. 5. Duty to deternine whether child is 13 years of age or

older and to report.

(a) Sufficiency of evidence.--

(1) (i) Wiere a treating health care practitioner

treats a mnor with respect to prenatal care, the

delivery of a baby, the term nati on of a pregnancy or a

sexually transnm tted di sease, the treating health care

practitioner shall obtain credible witten evi dence such

as a school record, health care record or health

i nsurance record that the minor is 13 years of age or

(ii) If the witten evidence indicates that the

mnor is a child, the treating health care practitioner
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1 shall report this information to the child predator unit
2 in witing by mail, facsimle transnm ssion or e-mail wth
3 copies to the county agency. The report shall contain_ the
4 information specified in section 6313(c) (relating to

5 reporting procedure) to the extent applicable.

6 (iii) Conpliance with this paragraph shal

7 constitute conpliance with section 6311 (relating to

8 persons required to report suspected child abuse).

9 (2) An uncorroborated statenent of a mnor being treated
10 or _of another person shall not constitute sufficient evidence
11 that the mnor is 13 years of age or ol der.

12 (3) If the treating health care practitioner fails to
13 make a report under paragraph (1), the treating health care
14 practitioner shall nmake a record of the evidentiary basis for
15 his determi nation that the mnor is 13 years of age or ol der
16 which shall be preserved by the treating health care

17 practitioner and the entity with which the treating health
18 care practitioner is affiliated and separately by the entity
19 for a period of five years.

20 (4) Atreating health care practitioner who fails to

21 obtain credible evidence or to maintain the record shall be
22 deprived of any defense that the treating health care

23 practitioner did not have reasonable cause to suspect that

24 the mnor was 13 years of age or ol der.

25 (b) Imediate treatnent.--Nothing in this act shall be

26 construed to prohibit a treating health care practitioner from
27 providing imediate treatnment to a m nor.

28 (c) Violation.--A treating health care practitioner who does

29 not make a report in accordance with this section shall be in

30 violation of this subchapter if the treating health care
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practitioner has failed to obtain, file and maintain credible

evidence that a mi nor specified in subsection (a) is 13 years of

age or older, if the minor was a child at the tine of treatnent.

(d) Duties of county agency.--The chief adm nistrative

officer of each county agency shall:

(1) Establish a procedure for notifying each health care

practiti oner who makes a report under this subchapter,

i ncludi ng section 6311, that the health care practitioner

shall also notify the child predator unit if the nature of

that report falls within the scope of subsection (a).

(2) Verify, within two busi ness days of receiving a

report under subsection (a), that the child predator unit has

al so received the report, shall transmt or provide for the

transm ssion of the report if the child predator unit has not

received the report and shall transmt or provide for the

transm ssion of the report to the county district attorney.

(e) No relief fromliability.--A violation of subsection (d)

by a county agency shall not relieve a health care practiti oner

of the duty to notify the child predator unit in accordance with

subsection (a).

§ 6321.6. Law enforcenent.

(a) Furnishing of infornmation to | ocal police departnent. --

Upon recei pt of notification pursuant to section

6321.5(a)(1)(ii) (relating to duty to determ ne whether child is

13 years of age or older and to report), the child predator unit

shall furnish the information to the chief of police and the

State Police as to where the child who is the subject of the

report required under this section resides, if known.

(b) Report to parent or guardi an.--A | aw enf orcenment agency

that receives information regardi ng the abuse of a child under
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this subsection shall informa parent or guardi an of the child

that the child has been the victimof child abuse.

(c) Coordination of work.--The child predator unit shal

coordinate with and provide technical and | egal assi stance to

county agencies, district attorneys and police departnents in

o 0o B~ W N

order to further the purposes of this subchapter.

7 § 6321.7. Fetal tissue and DNA sanpl es.

8 (a) Abortion.--

9 (1) A physician who perforns an abortion on a child

10 shall collect, in accordance with the instructions of the
11 State Police, a sanple of DNA suitable for testing fromthe
12 child on whomthe abortion was perforned and the renmins_of
13 her unborn child.

14 (2) In the case of the remains of an unborn child, a
15 sanple is suitable for testing under paragraph (1) if it

16 consists of properly preserved blood or fetal tissue

17 cont ai ni ng DNA

18 (b) Delivery of baby.--

19 (1) A physician who delivers or supervises the delivery
20 of a baby conceived by a child shall collect or provide for
21 the collection of a sanple of DNA suitable for testing from
22 the baby in accordance with the instructions of the State
23 Police.

24 (2) The sanple shall be deened suitable for testing

25 under paragraph (1) if it consists of properly preserved

26 bl ood or oral swabbings contai ni ng DNA

27 (c) Forwarding of sanples to State Police.--A sanple

28 collected under this section shall be i medi ately forwarded by

29 the physician to the State Police for testing in order to

30 identify or confirmthe identity of the person who i npregnat ed
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1 the child.

2 (d) Duties of State Police.--The State Police shal

3 prescribe:

4 (1) The anount and type of fetal tissue and other DNA
5 evidence to be preserved and subnitted by a physician under
6 this section.

7 (2) Procedures for the proper preservation of fetal

8 ti ssue and ot her DNA evidence for the purpose of DNA testing
9 and exani nati on.

10 (3) Procedures for docunenting the chain of custody of
11 fetal tissue and other DNA evidence for use as evidence.

12 (4) Procedures for proper disposal of fetal tissue and
13 ot her DNA evi dence preserved under this section.

14 (5) A wuniformreporting instrunent nmandated for use by
15 physi ci ans who submit fetal tissue or other DNA evidence

16 under this section, which shall include the nane of the

17 physician submitting the fetal tissue or other DNA evidence
18 and the nane, conplete address of residence and nane of the
19 parent or |l egal quardian of the child on whomthe abortion
20 was perforned or who gave birth, whichever is applicable.
21 (6) Procedures for comunication with | aw enfor cenent
22 agenci es regardi ng evidence and informati on obtai ned under
23 this section.

24 (e) State Police notice to child predator unit.--The State

25 Police shall notify the child predator unit whenever it receives

26 fetal tissue or other DNA evi dence under the requirenents of

27 this section.

28 8§ 6321.8. Evidence.

29 Al evidence derived under the provisions of this subchapter

30 nmy be used in any prosecution under 18 Pa.C.S. Ch. 31 (rel ating
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1 to sexual offenses) or in any other crimnal or civil proceeding
2 arising in connection with pregnancy or sexually transmtted

3 disease, including, but not limted to, any action arising out

4 of afailure to make a report or collect evidence as required

5 under this subchapter.

6 8 6321.9. Entity assistance.

7 The chief administrative officer of an entity shall establish
8 policies and procedures to secure the conpliance of treating

9 health care practitioners with the requirenents of this

10 subchapter, and the chief adm nistrative officer of the entity
11 shall assist treating health care practitioners in neeting the
12 requirenents of this subchapter

13 8 6321.10. Preclusion of confidentiality.

14 A privileged conmunication between a treating health care

15 practitioner and his patient shall not apply to a report nade

16 under this subchapter regarding a nminor which is nade in order
17 to assure conpliance with this subchapter

18 § 6321.11. Inmunity.

19 The provisions of section 6318 (relating to inmmunity from
20 liability) shall be applicable to this subchapter
21 § 6321.12. Enployer responsibility.
22 Any person who, under this subchapter, is required to nake a
23 report under this subchapter and who, in good faith, makes or
24 causes the report to be nmade and, as a result thereof, is
25 discharged fromhis enploynent or in any other manner is
26 discrimnated against with respect to conpensation, hire,
27 tenure, terns, conditions or privileges of enploynent nay
28 commence an action in the court of common pleas of the county in
29 which the alleged unlawful discharge or discrimnation occurred

30 for appropriate relief. If the court finds that the person i s an
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i ndi vi dual who, under this subchapter, is required to report and

who, in good faith, made or caused to be nade a report and, as a

result thereof, was di scharged or discrim nated agai nst with

respect to conpensation, hire, tenure, terns, conditions or

privileges of enploynent, it may i ssue an order granting

appropriate relief, including, but not limted to, back pay.

8 6321.13. Annual report.

On or before March 30 of each year, the child predator unit

shall prepare a report on the enforcenent of this subchapter

during the precedi ng cal endar year, which shall include the

nunber of reports filed under this subchapter, item zed by

county and any di sposition resulting fromeach report and any

reconmendation, if any, for adnmnistrative and | egi sl ative

reform The report shall not contain any i nformation that woul d

|l ead to the disclosure of the identity of the child or the

person required to report it. The report shall be filed with the

Chief Cerk of the Senate and the Chief Cerk of the House of

Representatives, the chair and mnority chair of the Law and

Justice Committee of the Senate and the chair and mnority chair

of the Judiciary Commttee of the House of Representati ves and

shall be avail able for public i nspecti on and copyi ng.

8§ 6321.14. Crimnal penalty.

Any person who willfully violates sections 6321.5(c)

(relating to duty to deternine whether child is 13 years of age

or older and to report), 6321.6(a) (relating to | aw enforcenent)

and 6321.7(a), (b) or (c) (relating to fetal tissue and DNA

sanpl es) commits:

(1) A misdeneanor of the third degree for a first

violation of this subchapter.

(2) A m sdeneanor of the first degree for a second
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violation of this subchapter occurring after a first

convi cti on.

(3) A felony of the third degree for a third or

subsequent violation of this subchapter occurring after a

second or subsequent convi cti on.

8 6321.15. Cvil renedy.

A person who is convicted for a failure to nake a report

requi red under section 6321.5 (relating to duty to deterni ne

whet her child is 13 years of age or older and to report), and

any entity with which the person was affiliated in connection

with the violation shall be liable to the child for whomthe

report was required to be nmade for conpensatory and punitive

damages and for reasonable attorney fees if the child was the

victimof continued rape or involuntary devi ate sexual

intercourse or a victimof statutory assault by the sane

perpetrator after the date on which the viol ati on occurr ed.

Section 2. This act shall take effect in 60 days.

B25L23DMV5/ 20080S1313B1848 - 12 -



