PRI OR PRI NTER S NO. 1505 PRINTER S NO. 1573

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1125°%%5°

| NTRODUCED BY ORI E, SCARNATI, PILEGE, PUNT, FONTANA, COSTA,
RAFFERTY, LOGAN, ROBBI NS, MJSTO ERI CKSON, BAKER, GREENLEAF
ARMSTRONG, CORMAN, KITCHEN, DI NNI MAN, WAUGH, PI PPY, STACK AND
BROMWNE, OCTOBER 25, 2007

SENATOR GREENLEAF, JUDI Cl ARY, AS AVMENDED, NOVEMBER 20, 2007
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AN ACT
Amrending Titles 18 (Crinmes and O fenses) and 42 (Judiciary and
Judi ci al Procedure) of the Pennsylvani a Consol i dated
Statutes, prohibiting the use of name, portrait or picture of
a soldier in certain cases.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 18 of the Pennsyl vania Consol i dat ed
Statutes is anmended by adding a section to read:

8 6713. Unaut hori zed use of name, portrait or picture of

deceased sol di er.

(a) Ofense.--A person who knowi ngly uses the nane, portrait

or picture of a deceased soldier for the purpose of adverti sing

for the sale of any goods, wares or nerchandi se or for the

solicitati on of patronage for any busi ness w t hout havi ng

obtai ned prior consent to the use by the soldier or by the

soldier's spouse, inmmediate fanmily nenber, trustee if the

soldier is a minor or legally designated representative, conmts

a m sdeneanor of the first degree.




1 (b) Exceptions.--Subsection (a) does not apply to the

2 follow ng:

3 (1) The use of a soldier's nane, portrait or picture in
4 an attenpt to portray, describe or inpersonate that soldier

5 in alive performance, a single and original work of fine

6 art, a play, book, article, nusical work or filmor on radio,
7 tel evision or other audio or audiovisual work if the

8 performance, nusical work, play, book, article or film does

9 not itself constitute a conmercial advertisenent for any

10 goods, wares or nerchandi se.

11 (2) The use of a soldier's nane, portrait or picture for
12 nonconmer ci al _purposes, including any news, public affairs or
13 sports broadcast or account.

14 (3) The use of a soldier's nane in truthfully

15 identifying the soldier as the author of a particular work or
16 programor _as the perforner in a particular perfornmance.

17 (4) Any pronotional materials, advertisenents or

18 conmerci al _announcenents for a use described in paragraph

19 (1), (2) or (3).
20 (5) The use of photographs, video recordings and inages
21 by a person, firmor corporation practicing the profession of
22 phot ography to exhibit, in or about the professional
23 phot ographer's place of business or portfolio, specinens of
24 t he professional photographer's work, unless the exhibition
25 A IS continued by the professional photographer after <—
26 witten notice objecting to the exhibition by the pertrayed <—
27 seldier—er a person who may enforce the soldier's rights and
28 remedies.
29 (6) A soldier's picture or portrait that is not facially
30 identifiable.
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(7) A photograph of a nonunent or a nenorial that is

pl aced on any goods, wares or nerchandi se.

(c) Definition.--For the purposes of this section, "soldier"

means any active duty nenber or forner nenber of the Arned

Forces of the United States, including any nenber who was kill ed

in the line of duty.

Section 2. Title 42 is anended by adding a section to read:

8§ 8316. 1. Unaut hori zed use of name, portrait or picture of

(a) Right of soldier.--The right to control and to choose

whet her and how to use a soldier's nane, portrait or picture for

commerci al purposes is recogni zed as each soldier's right of

(b)Y Liability.--A personis liable for using the nane,

portrait or picture of any soldier w thout having obtai ned prior

consent to the use by the soldier or by the soldier's spouse,

i Mmedi ate fam |y nmenber, trustee if the soldier is a m nor or

| egal |y desi gnated representative, if the person uses the nane,

portrait or picture for any of the foll owi ng purposes:

(1) Advertising for the sale of any goods, wares or

mer chandi se.

(2) Soliciting patronage for any busi ness.

(3) Receiving consideration for the sale of any goods,

war es or nerchandi se.

(c) Renedies.--A person who uses the nane, portrait or

pi cture of a soldier for a prohibited purpose w thout prior

consent fromthe soldier or a person who nay enforce the

soldier's rights and renedies is subject to the foll ow ng:

(1) Injunctive relief to prevent or restrain the

unaut hori zed use.
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(2) Conpensatory and punitive or exenplary danages.

(3) Attorney fees and costs.

(d) Danmges.--I1n cal cul ati ng danages, any profits fromthe

unaut hori zed use that are attri butable to that use shall be

taken i nto account.

(e) Supplenental rights.--The rights and renedi es provi ded

in this section suppl enent any other rights and renedi es

provided by |law, including the right of privacy.

(f) Limtation of action.--Any claimfor relief that is

requested pursuant to this section shall be brought within five

vears after the unauthori zed publication

(g) Rights of action.--The right of publicity is a property

ri ght that survives a soldier's death. On the soldier's death,

only the following individuals may enforce the soldier's rights

and renedies in the foll owi ng order:

(1) The soldier's legally designated representative.

(2) The soldier's spouse.

(3) The soldier's parents.

(4) The soldier's children.

(5) The soldier's grandchil dren.

(h) Exceptions.--This section does not apply to the

(1) The use of a soldier's nane, portrait or picture in

an attenpt to portray, describe or inpersonate that sol dier

in alive performance, a single and original work of fine

art, a play, book, article, nusical work or filmor on radio,

tel evision or other audi o or audi ovi sual work if the

perfornmance, nusical work, play, book, article or fil mdoes

not itself constitute a conmmerci al adverti senent for any

goods, wares or nerchandi se.
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1 (2) The use of a soldier's nane, portrait or picture for
2 nonconmer ci al _purposes, including any news, public affairs or
3 sports broadcast or account.

4 (3) The use of a soldier's nane in truthfully

5 identifying the soldier as the author of a particular work or
6 programor as the perforner in a particular perfornmance.

7 (4) Any pronotional materials, advertisenents or

8 conmerci al _announcenents for a use described in paragraph

9 (1), (2) or (3).

10 (5) The use of photographs, video recordings and inages
11 by a person, firmor corporation practicing the profession of
12 phot ography to exhibit, in or about the professional

13 phot ographer's place of business or portfolio, specinens of
14 t he professional photographer's work, unless the exhibition
15 A IS continued by the professional photographer after

16 witten notice objecting to the exhibition by the portrayed
17 soldier or a person who may enforce the soldier's rights and
18 remedies.

19 (6) A soldier's picture or portrait that is not facially
20 identifiable.
21 (7) A photograph of a nonunent or a nenorial that is
22 pl aced on_any goods, wares or nerchandi se.
23 (i) Definition.--For the purposes of this section, "soldier"
24 neans any active duty nenber or forner nenber of the Arned
25 Forces of the United States, including any nenber who was Kkill ed
26 in the line of duty.
27 Section 3. This act shall take effect in 60 days.
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