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AN ACT

Amendi ng the act of Novenber 6, 1987 (P.L.381, No.79), entitled
"An act relating to the protection of the abused, negl ected,
expl oi ted or abandoned el derly; establishing a uniform
Statewi de reporting and investigative systemfor suspected
abuse, negl ect, exploitation or abandonnment of the elderly;
provi di ng protective services; providing for funding; and
maki ng repeal s,™ further providing for |egislative policy,
for definitions, for involuntary intervention by energency
court order, FOR | NFORVATI ON RELATI NG TO PROSPECTI VE FACILITY <—
PERSONNEL and for grounds for denying enpl oynent; and <—
provi di ng for CERTIFI CATE OF EMPLOYABI LI TY; FURTHER PROVI DI NG <—
FOR PROVI SI ONAL EMPLOYEES FOR LI M TED PERI ODS; PROVI DI NG FOR
REQUI REMENTS CONCERNI NG EMPLOYEES, FOR conpari son study by
Department of Aging and for applicability relating to
crimnal history for enployees.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 102 of the act of Novenber 6, 1987
(P.L.381, No.79), known as the A der Adults Protective Services
Act, anended Decenber 18, 1996 (P.L.1125, No.169), is anended to
read:

Section 102. Legislative policy.

It is declared the policy of the Conmonweal th of Pennsyl vani a
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that ol der adults who |ack the capacity to protect thenselves
and are at inmmnent risk of abuse, neglect, exploitation or
abandonnment shall have access to and be provided with services
necessary to protect their health, safety and welfare. It is not
t he purpose of this act to place restrictions upon the personal
liberty of incapacitated ol der adults, but this act should be
liberally construed to assure the availability of protective
services to all older adults in need of them Such services
shal|l safeguard the rights of incapacitated older adults while
protecting themfrom abuse, neglect, exploitation and
abandonnent. It is the intent of the General Assenbly to provide
for the detection and reduction, correction or elimnation of
abuse, neglect, exploitation and abandonnent, and to establish a
program of protective services for older adults in need of them

It is further declared the policy of the Conmbnweal th that

the conm-ssion CONVI CTI ON of any offense that censtitutes

| NVOLVES serious physical harm a threat of serious physical

harm or conduct whi ch evi dences a reckl ess disregard for the

vul nerability of care-dependent popul ati ons MAY leqgiti mately

warrants WARRANT a lifetine ban on enploynment in facilities

covered under this act. Further, for facilities covered under

this act, it is the policy of the Commonwealth that the

corm-ssion CONVI CTI ON of any offenses relatedte | NVOLVI NG

m sappropriation or nmisuse of property or convictions which

i nvol ved i nappropriate or irresponsi bl e behavi or NAY

legiti matel y warrants WARRANT a ban on enpl oynent for—aperiod
: ) i I i I | Y ’
neludi ) . o,
Section 2. The definitions of "CARE," "enpl oyee,"

"exploitation” and "facility" in section 103 of the act, anended

20070S0667B2098 - 2 -
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Decenber 18, 1996 (P.L.1125, No.169), are anended to read:
Section 103. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:

* * %

"Care." Services provided to neet a person's need for
personal fcare or} health care[. Services may include honmemaker
services, assistance with activities of daily living, physical
t her apy, occupational therapy, speech therapy, nedical social
servi ces, hone-care aide services, conpani on-care services,
private duty nursing services, respiratory therapy, intravenous
t herapy, in-honme dialysis and durabl e nedi cal equi pnent
services,] which are routinely provided unsupervi sed and whi ch
require interaction with the care-dependent person. The term
does not include durabl e nedical equipnent delivery.

* %k

"Enpl oyee.” [An individual who is enployed by a facility.
The termincludes contract enpl oyees who have direct contact
with residents or unsupervised access to their personal |iving
quarters. The termincludes any person who is enployed or who
enters into a contractual relationship to provide care to a
car e- dependent individual for nonetary consideration in the

i ndi vidual's place of residence.] An_individual who has direct

contact with residents or unsupervi sed access to their |iving

20070S0667B2098 - 3 -
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quarters and is either enployed by a facility or enters into a

contractual relationship with a facility er—enployer to provide <—

care to a care-dependent individual for nonetary consi deration

in the individual's place of residence.

"Exploitation.” An act or course of conduct by a caretaker

or other person, including an individual who is acting under a

power of attorney, against an older adult or an older adult's

resources, W thout the inforned consent of the older adult or
wi th consent obtained through m srepresentation, coercion or
threats of force, that results in nonetary, personal or other
benefit, gain or profit for the perpetrator or nonetary or
personal |oss to the ol der adult.
"Facility.” Any of the follow ng:
(1) A domciliary care honme as defined in section 2202-A
of the act of April 9, 1929 (P.L.177, No.175), known as The
Adm ni strative Code of 1929.
(2) [A honme health care agency. <—
(3) Along-termcare nursing facility as defined in
section 802.1 of the act of July 19, 1979 (P.L. 130, No.48),
known as the Health Care Facilities Act.] THE FOLLOW NG <—

ENTI TIES AS DEFINED IN SECTION 802.1 OF THE ACT OF JULY 19,

1979 (P.L.130, NO. 48), KNOW AS THE HEALTH CARE FACILITIES

ACT:

(1) A HOVE HEALTH CARE AGENCY.

(1) A LONG TERM CARE NURSI NG FACI LI TY.

(111r) A HOsSPI CE.

(1V) A HOVE CARE AGENCY

(V) A HOVE CARE REG STRY.

3 I . ot i ned_i . . f i) -
Lt i .

20070S0667B2098 - 4 -



1 32y —Ahopre—care—agency—as—definedin-—section862-1-of
2 the Health Care Faetlities Act—

3 33y —Ahopre—care+egistryas—definedin-—seetion—-802-1
4 of —theHealth—GCareFacitities—Aet—

5 (4) An older adult daily living center as defined in

6 section 2 of the act of July 11, 1990 (P.L.499, No.118),

7 known as the O der Adult Daily Living Centers Licensing Act.
8 (5) A personal care home OR ASSI STED LI VI NG RESI DENCE as
9 defined in section 1001 of the act of June 13, 1967 (P.L. 31,
10 No. 21), known as the Public Wl fare Code.

11 (6) A continuing care provider as defined in section 3
12 of the act of June 18, 1984 (P.L.391, No.82), known as the
13 Conti nui ng-Care_Provider Registration and D sclosure Act.

14 The term does not include an entity licensed by the Departnent
15 of Health to provide drug and al cohol addiction_ treatnent

16 services.

17 * x *

18 Section 3. Section 307(a) AND (B) of the act, anmended

19 Decenber 18, 1996 (P.L.1125, No.169), +s ARE anended to read:
20 Section 307. Involuntary intervention by energency court order.
21 (a) Emergency petition.--[Were there was cl ear and
22 convincing evidence that if protective services are not
23 provided, the person to be protected is at immnent risk of
24 death or serious physical harm the agency nay petition the
25 court for an energency order to provide the necessary services.]
26 An_agency nmy petition a court of common pleas for an energency
27 order to provide protective services to an older adult who is at
28 imminent risk of FINANCIAL EXPLO TATION, death or_serious
29 physical _har m Faeludi-ng—exploitation—that ey teadto-inmnent

30 Hskof deathorserious—physicalharm The court of conmobn
20070S0667B2098 - 5 -
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pl eas shall grant the agency's petition if it finds, by a

pr eponderance of the evidence, that H—proteetiveservices—are <—
not—provided- FAI LURE TO PROVI DE PROTECTI VE SERVICES WLL PLACE <—

the older adult s at inm nent risk of FINANCH AL EXPLO TATI ON, <—

death or serious physical harm The courts of common pl eas of

each judicial district shall ensure that a judge or [district

justice] magisterial district judge is available on a 24-hour-a-

day, 365-day-a-year basis to accept and [decide] RULE on <—
petitions for an energency court order under this section
whenever the agency determ nes that a delay until normal court
hours woul d significantly increase the danger the ol der adult
faces.

(B) LIMTED ORDER. - - THE COURT, AFTER FI NDI NG [ CLEAR AND <—
CONVI NCI NG A PREPONDERANCE OF EVI DENCE OF THE NEED FOR AN

EMERGENCY ORDER, SHALL ORDER ONLY SUCH SERVI CES AS ARE NECESSARY
TO REMOVE THE CONDI TI ONS CREATI NG THE ESTABLI SHED NEED

* x *

Section 4. Sections 501 and 502 of the act, added Decenber
18, 1996 (P.L.1125, No.169), are anended to read:

Section 501. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Applicant.” An individual [who subnmits an application,

whi ch is] being considered for enploynent[, to a facility.] or

engagenent by a facility er—enploeyer AS AN EMPLOYEE. <—
<
L d | | ndividual
"State Police.” The Pennsylvania State Police.
Section 502. Information relating to [prospective ffacility <—

20070S0667B2098 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

per sonnel | enployees APPLI CANTS. <—

(a) GCeneral rule.--[Afacility shall require all applicants

to submt with their applications, and shall require all <—

have—or—may—have—direet—contact—wthareeipirent ADM Nl STRATORS <—
AND ANY OPERATORS WHO HAVE OR MAY HAVE DI RECT CONTACT WTH A

RECI PI ENT] PRIOR TO H RI NG OR ENGAG NG AN APPLI CANT, A FACILITY

SHALL REQUI RE THE APPLI CANT to submt[,] the follow ng

i nformati on obtained within the precedi ng one-year period:

(1) Pursuant to 18 Pa.C.S. Ch. 91 (relating to crim nal
history record information), a report of crimnal history
record information fromthe State Police or a statenent from
the State Police that their central repository contains no

such information relating to [that person] THE APPLI CANT. The <—

crimnal history record information shall be limted to that
which is dissem nated pursuant to 18 Pa.C. S. § 9121(b)(2)
(relating to general regulations).

(2) Were the applicant is not and for the two years
i mredi ately preceding the date of application has not been a
resident of this Commonweal th, [adm nistration shall require
the applicant to submt with the application for enploynment]
a report of Federal crimnal history record infornmation
pursuant to the Federal Bureau of Investigation's
appropriation under the Departnents of State, Justice, and
Commerce, the Judiciary, and Rel ated Agenci es Appropriation
Act, 1973 (Public Law 92-544, 86 Stat. 1109). The depart nent
shall be the internmediary for the purposes of this paragraph.
For the purposes of this paragraph, the applicant shal

submt a full set of fingerprints to the State Police, which

20070S0667B2098 - 7 -
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shall forward themto the Federal Bureau of Investigation for
a national crimnal history record check. The infornmation
obtained fromthe crimnal record check shall be used by the
departnment to determine the applicant's eligibility. The
determi nation shall be submitted to the adm nistrator by the
applicant prior to comrenci ng enpl oynent. The admi ni strator
shall insure confidentiality of the information.

(A.1) ADDI TI ONAL | NFORNMATI ON. - - THE DEPARTMENT OR THE STATE

POLI CE VAY REQUI RE THE APPLI CANT TO SUBM T ADDI TI ONAL

| NFORVATI ON FROM A COURT_OR OTHER AUTHORITY IF THE CRI M NAL

H STORY RECORD DOES NOT PROVIDE THE DI SPOSI TION OF A CRI M NAL

CHARCGE OR THE | NFORVATI ON NEEDED TO COVPARE A FEDERAL OR OUT- OF-

STATE CRIM NAL COFFENSE TO PENNSYLVANI A CRI M NAL OFFENSES.

(b) Fees.--The State Police nay charge the applicant a fee
of not nore than $10 to conduct the crimnal record check
requi red under subsection (a)(1l). The State Police nmay charge a
fee of not nore than the established charge by the Federal
Bureau of Investigation for the crimnal history record check
requi red under subsection (a)(2). The State Police shall devel op
a billing systemto allow facilities and adm nistrators to
assunme responsibility for the fee under this subsection. The
State Police shall allow facilities or adm nistrators to
establish an account for quarterly paynent.

Section 5. Section 503(a) of the act, anended June 9, 1997
(P.L.160, No.13), is anended and the section is anended by
addi ng subsections to read:

Section 503. Gounds for denying enploynent.

[(a) Ceneral rule.--1n no case shall a facility hire an

applicant or retain an enpl oyee required to submt information

pursuant to section 502(a) if the applicant's or enpl oyee's

20070S0667B2098 - 8 -



1 crimnal history record information indicates the applicant or

2 enployee has been convicted of any of the follow ng of fenses:

3 (1) An offense designated as a felony under the act of
4 April 14, 1972 (P.L.233, No.64), known as The Controll ed

5 Subst ance, Drug, Device and Cosnetic Act.

6 (2) An offense under one or nore of the follow ng

7 provisions of 18 Pa.C.S. (relating to crimes and of fenses):
8 Chapter 25 (relating to crimnal hom cide).

9 Section 2702 (relating to aggravated assault).

10 Section 2901 (relating to kidnapping).

11 Section 2902 (relating to unlawful restraint).

12 Section 3121 (relating to rape).

13 Section 3122.1 (relating to statutory sexua

14 assaul t).

15 Section 3123 (relating to involuntary devi ate sexua
16 i nt ercourse).

17 Section 3124.1 (relating to sexual assault).

18 Section 3125 (relating to aggravated i ndecent

19 assaul t).

20 Section 3126 (relating to indecent assault).

21 Section 3127 (relating to i ndecent exposure).

22 Section 3301 (relating to arson and rel ated

23 of f enses).

24 Section 3502 (relating to burglary).

25 Section 3701 (relating to robbery).

26 A felony offense under Chapter 39 (relating to theft
27 and rel ated offenses) or two or nore m sdenmeanors under
28 Chapter 39.

29 Section 4101 (relating to forgery).

30 Section 4114 (relating to securing execution of

20070S0667B2098 - 9 -
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docunent s by deception).

Section 4302 (relating to incest).

Section 4303 (relating to concealing death of child).

Section 4304 (relating to endangering wel fare of
chil dren).

Section 4305 (relating to dealing in infant
chil dren).

Section 4952 (relating to intimdation of wtnesses
or victins).

Section 4953 (relating to retaliation agai nst w tness
or victim.

A felony offense under section 5902(b) (relating to
prostitution and rel ated of fenses).

Section 5903(c) or (d) (relating to obscene and ot her
sexual materials and performances).

Section 6301 (relating to corruption of mnors).

Section 6312 (relating to sexual abuse of children).
(3) A Federal or out-of-State offense simlar in nature

to those crines listed in paragraphs (1) and (2).]

(a.1) Lifetine bans.--1n no case shall a facility or <—

epploverhire H RE OR ENGAGE an applicant required to submt <—

i nformati on pursuant to section 502(a) or retain an enpl oyee

required to submt infornati on pursuant to section 508, if the

applicant's or enployee's crimnal history record i nfornation

i ndi cates the applicant or enpl oyee has been convi cted of any of

the foll owi ng of f enses:

(1) An offense under one of the foll owi ng provisions of

18 Pa.C.S. (relating to crines and of fenses) which is graded

as a fel ony:

Chapter 25 (relating to crim nal hom cide).

20070S0667B2098 - 10 -



1 Seetton—2702{(relating-to—aggravated—assavtt)y—++t+  <—
2 is—graded—as—a—felony—of the firstdegree-

3 Seetton—27091{+relating-to—stalking)—

4 Section 2713 (relating to neglect of care-dependent

5 person) .

6 Section 2901 (relating to kidnapping).

7 Section 3121 (relating to rape).

8 Section 3123 (relating to involuntary deviate sexua

9 i ntercourse).

10 Section 3124.1 (relating to sexual assault).

11 SECTI ON 3124.2 (RELATING TO | NSTI TUTI ONAL SEXUAL <—
12 ASSAULT) .

13 Section 3125 (relating to aggravated indecent

H
o
o
n
n
o
c
-

15 Section 3301 (relating to arson and rel ated

16 of fenses) .

17 Seection-3701 (relating to robbery) <—
18 Section 4302 (relating to incest).

19 Section—4304 (relating-to-endangering—welfare of <—
20 ehitdreny—

21 Section 6312 (relating to sexual abuse of children).

N
N

2 ‘g | f the follow . : -
18 Pa-—C-S—whichis gradedas—a m-sdeprpanor—

N
w

25 persem—

26 Seetton—3126—{relatingtoindecent—assautt)—

27 £3> (2) A Federal or out-of-State offense simlar in <—
28 nature to any offense listed in paragraph (1) er—{2}. <—
29 (A.2) LIFETIME BANS WTH POSSI BI LI TY OF CERTI FI CATE OF <—

30 EMPLOYABILITY. --EXCEPT AS PROVIDED IN SECTION 503.1, A FACILITY

20070S0667B2098 - 11 -
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SHALL NOT H RE OR ENGAGE AN APPLI CANT REQUI RED TO SUBM T

| NFORVATI ON PURSUANT TO SECTI ON 502(A) OR RETAIN AN EMPLOYEE

REQUI RED TO SUBM T | NFORVATI ON PURSUANT TO SECTI ON 508 | F_THE

APPLI CANT' S OR EMPLOYEE'S CRIM NAL HI STORY RECORD | NFORVATI ON

| NDI CATES THE APPLI CANT_ OR EMPLOYEE HAS BEEN CONVI CTED OF ANY OF

THE FOLLOW NG OFFENSES:

(1) AN OFFENSE UNDER ONE OF THE FOLLOW NG PROVI SI ONS OF

18 PAC.S. WH CH IS GRADED AS A FELONY:

SECTI ON 2702 (RELATI NG TO AGGRAVATED ASSAULT).

SECTI ON 2709.1 (RELATING TO STALKI NG .

SECTI ON 3126 (RELATI NG TO | NDECENT ASSAULT) .

SECTI ON 3701 (RELATI NG TO ROBBERY).

SECTI ON 4304 ( RELATI NG TO ENDANGERI NG VEELFARE OF

(2) AN OFFENSE UNDER ONE OF THE FOLLOW NG PROVI SI ONS OF

18 PACS. VWHCHIS GRADED AS A M SDEMEANCR:

SECTI ON 2713 (RELATI NG TO NEGECT OF CARE- DEPENDENT

PERSON) .
SECTI ON 3126.

(3) A FEDERAL OR OUT- OF- STATE OFFENSE SIM LAR I N NATURE

TO ANY COFFENSE LI STED I N PARAGRAPH (1) OR (2).

{a—2Y—TFen—yearban—1Innocasemay—afacility orenplover
(A.3) TEN- YEAR BAN. - - EXCEPT AS PROVI DED I N SECTI ON 503.1, A

FACI LI TY SHALL NOT hire OR ENGAGE an applicant required to

submt informati on pursuant to section 502(a) or retain an

enpl oyee required to submt informati on pursuant to secti on 508

if the applicant's or enployee's crimnal history record

i nformati on as suppl enent ed under subsecti on a3} (A 4)

i ndi cates the applicant or enpl oyee has been convicted, within

ten years i mmedi ately precedi ng the date of the report, not

20070S0667B2098 - 12 -
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i ncludi ng any tine

spent in incarceration, of any of the

foll ow ng of f enses:

(1) An offense graded a fel ony under the act of Apri

14, 1972 (P.L.233, No.64),

known as The Controll ed Substance,

Drug, Device and Cosnetic Act.

(2) An offense under one of the foll owi ng provisions of

18 Pa.C.S. which is graded as a fel ony:

. ol at] | TR -

s—graded—as—afelony—of the second—degree—

Section 2902 (relating to unlawful restraint).

Section 3122.1 (relating to statutory sexual
assault).

Section 3502 (relating to burglary).

Section 3702 (relating to robbery of notor vehicle).

Section 4101 (relating to forgery).

Section 4952 (relating to intin dation of wtnesses
or _victins).

Section 4953 (relating to retaliation against

W tness, victimor party).

Secti on

5902 (rel ati ng

to

prostituti on and rel ated

(3) An offense under one of the foll owi ng provisions of

18 Pa.C.S. which is graded as a nm sdenmeanor:

Section-2504 (relating to-tnvoluntary manstaughter)y. < —

CHAPTER 25.

Section 2902 (relating to unlawful restraint).

Section 3127 (relating to i ndecent exposure).

Seetton—3922 {relattngtothett by deceptiont— <—

: ol at heft | o)

: ol at heft by fail I

20070S0667B2098
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) L di o w | ) N
Section 4101 (relating to forgery).

Section 4114 (relating to securing executi on of

docunents by deception).

Section 4303 (relating to conceali ng death of child).

Section 4305 (relating to dealing in infant

(4) A felony offense under 18 Pa.C.S. Ch. 39 (rel ating

to theft and rel ated of fenses) or two or nore m sdeneanors

under 18 Pa.C.S. Ch. 39.

(5) A Federal or out-of-State offense sinmlar to any

offense listed in paragraph (1), (2), (3) or (4).

a3y (A.4) Duty of applicant or enpl oyee.--An applicant or <—

enpl oyee required to submt informati on under section 502(a) or

508 and WHO HAS BEEN i ncarcerated for an of fense enunerated <—

under subsection (a.2) OR (A.3) shall provide the facility with <—

docunentation of tine spent in incarceration and the date of

rel ease fromincarcerati on

* * %

(d) Right of review --An applicant or enpl oyee nay revi ew,

chal | enge and appeal the conpl et eness or accuracy of that

applicant's or enployee's crimnal history report under 18

Pa.C.S. Ch. 91 (relating to crimnal history record

i nformati on). An applicant or enpl oyee nmay chal |l enge the

deci si on of the departnent involving the Federal crim nal

hi story record by filing a petition with the departnent in

accordance with 2 Pa.C.S. (relating to adnm nistrati ve | aw and

procedure). An applicant or enpl oyee provisionally enpl oyed

20070S0667B2098 - 14 -
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under section 506 may conti nue to be enpl oyed pendi ng t he

ultimate resol uti on of such a chall enge and any subsequent

appeal , unl ess a supersedeas or tenporary injunction is entered

prohi biting the conti nued enpl oynent of the individual.

SECTION 6. THE ACT IS AMENDED BY ADDI NG A SECTI ON TO READ:
SECTI ON 503.1. CERTIFI CATE OF EMPLOYABI LI TY.

(A) CGENERAL RULE. - -

(1) AN IND VIDUAL WHO WOULD OTHERW SE BE PRECLUDED FROM

EVMPLOYMENT BY A FACILITY UNDER SECTI ON 503(A.2) NMAY PETITION

FOR A CERTI FI CATE OF EMPLOYABI LI TY PROVI DED THAT AT LEAST TEN

YEARS, NOT_| NCLUDI NG ANY TI ME SPENT I N | NCARCERATI ON, HAVE

PASSED SINCE THE I NDI VIDUAL'S CONVI CTI ON OF ANY OFFENSE

LI STED UNDER SECTI ON 503(A. 2).

(2) AN I ND VI DUAL WHO WOULD OTHERW SE BE PRECLUDED FROM

EMPLOYMENT BY A FACILITY UNDER SECTI ON 503(A.3) MAY PETITION

FOR A CERTI FI CATE OF EMPLOYABI LI TY PROVI DED THAT AT LEAST

FI VE YEARS, NOT | NCLUDI NG ANY TI ME SPENT | N | NCARCERATI ON,

HAVE PASSED SINCE THE [ NDI VI DUAL'S CONVI CTI ON OF ANY OFFENSE

LI STED UNDER SECTI ON 503(A. 3).

(3) A CERTIFI CATE OF EMPLOYABI LI TY GRANTED UNDER THI' S

SECTI ON SHALL BE APPLI CABLE TO ANY FACILITY SUBJECT TO THI' S

ACT. THE | SSUANCE OF A CERTI FI CATE OF EMPLOYABI LI TY SHALL

PERM T AN | NDI VI DUAL TO SEEK AND POSSI BLY OBTAI N EMPLOYMENT

SUBJECT TO THIS ACT, BUT IN NO WAY GUARANTEES THAT A FACILITY

WLL OFFER A PCSITION TO THE | NDI VI DUAL.

(B) PETITI ON AND HEARI NG - - AN | NDI VI DUAL _SEEKI NG A

CERTI FI CATE OF EMPLOYABI LITY SHALL FILE A PETITION WTH THE

DEPARTMENT. A HEARI NG OFFI CER DESI GNATED BY THE DEPARTMENT SHALL

CONDUCT_A HEARI NG ON THE PETI TI ON I N ACCORDANCE W TH THE

PROVISIONS OF 2 PA.C.S. (RELATING TO ADM NI STRATI VE_LAW AND
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PROCEDURE) . THE PETITI ON SHALL | NDI CATE WHETHER THE | NDI VI DUAL

REQUESTS A FACE-TO FACE HEARING WH CH WLL BE CONDUCTED AT THE

DEPARTMENT' S OFFI CES | N HARRI SBURG. | F NOT_SPECI FI ED, THE

HEARI NG MAY BE CONDUCTED BY TELEPHONE OR OTHER MEANS AS

DETERM NED BY THE DEPARTMENT.

(C) DETERM NATI ON. - -

(1) THE DEPARTMENT SHALL MAKE A WRI TTEN DETERM NATI ON AS

TO VHETHER THE PETI TI ONI NG | NDI VI DUAL W LL RECEIVE A

CERTI FI CATE OF EMPLOYABI LI TY. THE DEPARTMENT MJUST APPLY THE

CRITERIA OF TH S SUBSECTI ON I N REACH NG I TS DECI SI ON.

(2) A DETERM NATI ON BY THE DEPARTMENT SHALL BE A FI NAL

AGENCY DETERM NATION WTH A RIGHT TO APPEAL TO THE

COMVONVEAL TH COURT.

(D) EVIDENCE. --THE | NDI VI DUAL PETI T1 ONI NG FOR A CERTI FI CATE

OF EMPLOYABI LI TY HAS THE BURDEN OF PROVI NG BY A PREPONDERANCE OF

THE EVIDENCE THE I NDI VI DUAL'S FI TNESS TO WORK W TH CARE-

DEPENDENT | NDI VI DUALS. THE DEPARTMENT' S DETERM NATI ON ABOUT_ THE

INDI VIDUAL' S FI TNESS AND WVHETHER I'T_SHOULD | SSUE A CERTI FI CATE

OF EMPLOYABILITY SHALL BE BASED ON, BUT NOT BE LIMTED TO, _THE

FOLLOW NG FACTORS:

(1) THE AMOUNT OF TIME THAT HAS ELAPSED SI NCE THE

INDI VIDUAL' S LAST CONVI CTI ON OF AN OFFENSE LI STED I N SECTI ON

503 _AND, IF APPLI CABLE, PROOF OF THE | NDI VI DUAL' S RELEASE

FROM | NCARCERATI ON.

(2) THE LENGTH, CONSI STENCY AND CHARACTER OF THE

I NDI VI DUAL' S EMPLOYMENT HI STORY.

(3)  THE Cl RCUMSTANCES OF A SECTI ON 503 OFFENSE FOR WHI CH

THE | NDI VI DUAL WAS CONVI CTED AND THE NATURE OF THE

CONVI CTI ON.

(4) |F THE I NDI VI DUAL ASSERTS THAT A SECTI ON 503 OFFENSE

20070S0667B2098 - 16 -



1 WAS RELATED TO THE I NDI VI DUAL'S SUBSTANCE ABUSE, VWHETHER THE
2 I NDI VI DUAL_ HAS UNDERGONE_SUBSTANCE ABUSE TREATMENT, 1S

3 MAI NTAI NI NG RECOVERY AND THE LENGIH OF TI ME THE | NDI VI DUAL

4 HAS BEEN | N RECOVERY.

5 (5) OTHER EVI DENCE OF POSTCONVI CTI ON REHABI LI TATI ON,

6 INCLUDING, BUT NOT LIMTED TO THE INDI VIDUAL'S H STORY OF

7 COMMUNI TY SERVI CE, PSYCHOLOG CAL COUNSELI NG AND CHARACTER

8 REFERENCES.

9 (6) IN ADDI TI ON TO EVI DENCE PRESENTED | N THE PETI TI ON

10 FOR A CERTI FI CATE OF ENMPLOYABI LI TY, THE DEPARTNMENT_ NAY

11 CONS| DER ORAL_OR WRI TTEN TESTI MONY_ OR STATEMENTS, RELEVANT TO
12 THE FACTORS LI STED ABOVE, FROM

13 (1) LICENSED PROFESSI ONALS.

14 (1) MEMBERS OF THE COVMUNI TY.

15 (111) PUBLIC CFFI ClALS.

16 (1V)  FORVMER EMPLOYERS OF THE | NDI VI DUAL.

17 (VM) A FACILITY I NTENDING TO H RE OR ENGAGE THE

18 APPLI CANT.

19 (M) OTHERS W TH KNOANEDGE OF THE | NDI VI DUAL OR

20 OTHER EVI DENCE RELEVANT TO THE PETI TI ON

21 (7) I N ADDI TI ON TO EVI DENCE PRESENTED | N THE PETI Tl ON

22 FOR A CERTI FI CATE OF ENMPLOYABI LI TY, THE DEPARTNMENT NAY

23 CONSI DER WRI TTEN STATEMENTS SUBM TTED BY THE PETI TI1 ONI NG

24 I NDI VI DUAL_THAT WERE PREPARED BY:

25 (1) A DSTRICT ATTORNEY OR OTHER PROSECUTOR I N THE
26 JURI SDI CT1 ON WHERE THE | NDI VI DUAL WAS CONVI CTED OF AN

27 OFFENSE LI STED | N SECTI ON 503.

28 (1) THEMCTIIM OR FAMLY MEMBERS OF THE VICTIM OF
29 ANY SECTI ON 503 OFFENSE COWM TTED BY THE | NDI VI DUAL

30 (E) SUBM SSI ON OF EVI DENCE. -- AN | NDI VI DUAL PETI TI ONI NG FOR A
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CERTI FI CATE OF EMPLOYABI LITY SHALL SUBM T ANY AND ALL WRI TTEN

EVI DENCE RELEVANT TO SUBSECTION (D) WTH N 30 _DAYS OF THE

INITIAL FILING OF THE PETI TI ON W TH THE DEPARTMENT. ANY

SUBM SSI ON OF WRI TTEN EVI DENCE LI STED UNDER SUBSECTI ON (D) AFTER

TH' S 30- DAY PERI OGD SHALL BE ACCEPTED BY THE HEARI NG OFFI CER FOR

GOCD_CAUSE SHOWN.

(F) DETERM NATI ON. - - THE DEPARTMENT' S HEARI NG CFFI CER SHALL:

(1) CONDUCT A HEARI NG ON A PETITION FOR A CERTI FI CATE OF

EMPLOYABILITY WTH N 90 DAYS OF THE PETI TI ON BEI NG RECEI VED.

(2) 1SSUE A DETERM NATION WTHI N 30 DAYS OF THE HEARI NG

(3) HAVE THE AUTHORITY TO GRANT AN EXTENSI ON OF THE

DEADLI NES SET_BY PARAGRAPH (1) OR (2) IF THE PETI TI ONI NG

I NDI VI DUAL_ OR THE DEPARTMENT SHOWNS GOOD CAUSE FOR AN

EXTENSI ON.

(G RULES AND REGULATI ONS. - - THE DEPARTMENT SHALL ESTABLI SH

RULES AND REGULATI ONS FOR THE REVI EW OF PETI TI ONS FOR A

CERTI FI CATE OF_EMPLOYABI LI TY CONSI STENT WTH TH S SECTI ON.

COPIES OF THE RULES AND REGULATI ONS SHALL BE NMADE AVAI LABLE FOR

DI STRIBUTION TO THE PUBLI C.

(H FEES. --THE DEPARTMENT SHALL, BY REGULATI ON, ESTABLI SH

REASONABLE FEES TO PETI TI ON FOR A CERTI FI CATE O EMPLOYABI LI TY.

NO PETI TI ON SHALL BE CONS|I DERED BY THE DEPARTMENT UNLESS

ACCOVPANI ED BY A FEE.

(1) NOTICE TO APPLI CANTS. - - NOTI FI CATI ON OF THE PROVI SI ONS COF

TH' S SECTI ON SHALL BE PROVI DED BY THE ADM NI STRATOR OR EMPLOYER,

IN A FORM DESI GNATED BY THE DEPARTMENT, TO EACH APPL| CANT.

(J) LIMTATION OF CERTIFI CATE OF EMPLOYABI LI TY. - -

CERTI FI CATES OF EMPLOYABI LI TY SHALL STATE THAT THEIR ONLY

PURPOSE | S TO EXEMPT SUCCESSFUL PETI TI ONERS FROM THE CRI M NAL

RECORD H RING PROHI BITIONS OF THIS ACT AND THAT THEY DO NOT
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ADDRESS ANY OTHER QUALI FI CATI ONS OF THE | NDI VI DUAL TO BE

EMPLOYED IN A FACILITY OR OBLI GATE FACILITIES TO H RE OR ENGAGE

A PARTI CULAR | NDI VI DUAL

(K)  GRANDFATHERI NG FOR TRAI NI NG PURPOSES. - - AN | NDI VI DUAL_ VWHO

| S GRANTED A CERTI FI CATE OF EMPLOYABI LI TY AND WHO HAS NOT BEEN

EMPLOYED IN A FACILITY WTH N A YEAR O THE DATE OF PETI TI ON FOR

THE CERTI FI CATE W LL NOT BE EXEMPTED FROM ANY_ TRAI NI NG

REQUI REMENTS | MPOSED BY LAW FOR NEW EMPLOYEES.

Section 6 7. Section 506 of the act, added Decenber 18, 1966
1996 (P.L.1125, No.169), is anended to read:
Section 506. Provisional [enployees] EMPLOYMENT for limted

peri ods.

Not wi t hst andi ng [section 502] SECTI ONS 502 and 503,

adm ni strators may enpl oy applicants on a provisional basis for
a single period not to exceed 30 days or, for applicants under
section 502(a)(2), a period of 90 days, if all of the follow ng
conditions are net:

(1) The applicant has applied for the infornmation
requi red under section 502 and the applicant provides a copy
of the appropriate conpleted request fornms to the
adm ni strator.

(2) The adm ni strator has no know edge of information
pertaining to the applicant which would disqualify [him THE
APPLI CANT from enpl oynment pursuant to section 503, subject to
18 Pa.C.S. 8 4911 (relating to tanpering with public records

or information).

(3) The applicant swears or affirms in witing that [he]

THE APPLI CANT is not disqualified from enpl oynent under
section 503.

(4) [1f] Except as provided under section 503(a), if the
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1 informati on obtained under section 502 reveal s that the

2 applicant is disqualified fromenploynent under section 503,

3 the applicant shall be imrediately dism ssed by the

4 adm ni strator.

5 (5) The departnent shall devel op gui delines regarding

6 t he supervision of applicants. [For a honme health care <—
7 agency, supervision shall include random direct supervision

8 by an enpl oyee who has been enployed by the facility for a

9 period of one year.] <—
10 SECTION 8. THE ACT | S AMENDED BY ADDI NG A SECTI ON TO READ: <—
11 SECTION 506.1. REQUI REMENTS CONCERNI NG EMPLOYEES

12 THE FOLLOW NG SHALL APPLY:

13 (1) TF THE | NFORVATI ON OBTAI NED UNDER SECTI ON 502( A)

14 REVEALS THAT AN EMPLOYEE | S DI SQUALI FI ED FROM EMPLOYMENT

15 UNDER SECTI ONS 503(A.2) OR (A.3), AND THE EMPLOYEE FILES A

16 PETI TI ON FOR A CERTI FI CATE OF EMPLOYABI LI TY PURSUANT TO

17 SECTI ON 503.1, THAT THE EMPLOYEE SHALL EI THER, AT THE OPTI ON

18 OF AN ADM NI STRATOR, BE PLACED ON SUSPENSI ON W THOUT PAY OR

19 CONTI NUE_EMPLOYMENT UNDER APPRCOPRI ATE SUPERVI SI ON UNTI L SUCH

20 TIME AS A CERTIFI CATE OF EMPLOYABI LITY IS | SSUED OR AN APPEAL

21 IS FILED. THE DEPARTMENT SHALL DEVELOP GUI DELI NES REGARDI NG

22 THE SUPERVI S| ON OF EMPLOYEES UNDER THI S PARAGRAPH

23 (2) TF THE | NFORVATI ON OBTAI NED UNDER SECTI ON 502( A)

24 REVEALS THAT AN EMPLOYEE | S DI SQUALI FI ED FROM EMPLOYMENT

25 UNDER SECTI ON 503(A. 1), OR 1S DI SQUALI FI ED FROM EMPLOYNMENT

26 UNDER SECTI ON 503(A.2) OR (A.3) AND FAILS TO FILE A PETI TI ON

27 FOR A CERTI FI CATE OF EMPLOYABILITY WTH N 30 DAYS OF

28 RECEI VING A PROH BITIVE HHRE LETTER FROM THE DEPARTMENT, THE

29 EMPLOYEE SHALL BE | MMVEDI ATELY DI SM SSED

30 (3) EXCEPT AS PROVIDED I N PARAGRAPH (4), IF A PETITION

20070S0667B2098 - 20 -



1 FOR A CERTI FI CATE OF EMPLOYABI LI TY OF AN EMPLOYEE IS DEN ED
2 PURSUANT TO SECTI ON 503.1, THE EMPLOYEE ON SUSPENSI ON OR

3 SUPERVI SED EMPLOYMENT SHALL BE | MVEDI ATELY DI SM SSED.

4 (4) 1F AN APPEAL OF THE DENI AL OF A CERTI FI CATE OF

5 EMPLOYABILITY IS FILED BY AN | NDI VI DUAL _ON SUSPENSI ON OR

6 SUPERVI SED EMPLOYMENT, THEN THE ADM NI STRATOR SHALL HAVE THE
7 OPTI ON TO CONTI NUE THE SUSPENSI ON PERI OD AS DESCRI BED I N

8 PARAGRAPH (1).

9 (5) WTH N 60 DAYS OF THE EFFECTI VE DATE OF TH' S

10 SECTION, FACILITIES SHALL PROVI DE COPIES OF SECTI ONS 503,

11 503.1 AND 506.1 TO ALL EMPLOYEES

12 Section # 9. Section 508 of the act, anmended June 9, 1997
13 (P.L.160, No.13), is anended to read:

14 Section 508. Applicability.

15 This chapter shall apply as follows:

16 [(1) An individual who, on the effective date of this
17 chapter, has continuously for a period of one year been an
18 enpl oyee of the sanme facility shall be exenpt from section
19 502 as a condition of continued enpl oynent.
20 (2) |If an enployee is not exenpt under paragraph (1),
21 t he enpl oyee and the facility shall conply with section 502
22 wi thin one year of the effective date of this chapter.
23 (3) If an enployee who is exenpt under paragraph (1)
24 seeks enploynent with a different facility, the enpl oyee and
25 the facility shall conply with section 502.]
26 (3.1) (i) Fer—any—individual—whoe—en-theeffectivedate
27 f thi hi I ’ il
28 enployer A FACILITY shall, within 18 nonths of the
29 effective date of this paragraph, conply with sections
30 502 and 503 as a condition of continued enpl oynent ef—the
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1 Hadividual FOR EACH EMPLOYEE. <—
2 TR : . b | . -
3 wht-eh—was—ebtatned—prior—to-the—eftectivedateofthis

4 paragraph—shall—bedeened——currentfor—the purpeses—of

5 subparagraph—{)—upon—review for—conpliance—wth-section

6 503 by-the—apprepriate—entity—

7 (1) THE FACILITY MAY USE CRI M NAL HI STORY RECORD <—
8 | NFORMATI ON PREVI OUSLY USED TO COVPLY W TH SECTI ONS 502

9 AND 503, UPON CERTI FI CATION BY THE FACI LI TY THAT:

10 (A)  THE EMPLOYEE HAS BEEN CONTI NUOUSLY EMPLOYED

11 BY THE FACILITY SINCE THE DATE THAT THE EMPLOYEE WAS

12 H RED OR ENGAGED UNDER THI S ACT

13 (B) THE FACILITY HAS NO KNOALEDGE THAT THE

14 EMPLOYEE HAS BEEN CONVI CTED OF ANY CRI M NAL OFFENSE

15 SINCE THE DATE OF THE CRIM NAL HI STORY RECORD

16 | NFORVATI ON ON FI LE FOR THAT EMPLOYEE.

17 (II'1) TF THE FACILITY CANNOT CERTI FY BOTH CONDI TI ONS

18 UNDER SUBPARAGRAPH (11), IT SHALL REQU RE THE EMPLOYEE TO

19 OBTAIN A NEW CRIM NAL HI STORY RECORD PURSUANT TO SECTI ON
20 502 BEFORE DETERM NI NG THE EMPLOYEE' S COVPLI ANCE W TH
21 SECTI ONS 502 AND 503.
22 (4) An enpl oyee who has obtained the informtion
23 requi red under section 502 or 503 may transfer to another
24 facility established and supervised by the sane owner and is
25 not required to obtain additional reports before naking the
26 transfer.
27 Section 8 10. The Secretary of Aging shall coordinate a <—

28 conparison study on the inpact of utilizing the Pennsyl vania
29 State Police crimnal background check system and the Federal
30 Bureau of Investigation background check system pursuant to
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Chapter 5 of the act. The purpose of the study shall be to
assess the feasibility of changing the current procedure to
require the Federal Bureau of Investigation check exclusively
for all applicants and enpl oyees or to continue the current
procedure of utilizing both systens, with the Pennsylvania State
Pol i ce check being the baseline system Such study shal

include: a detailed review of the scope of the information
obt ai ned t hrough the use of each system the rate of accuracy of
each system the efficiency in terns of the turnaround tine
associated with each system the step-by-step process invol ved
in the conpletion of the checks required in each system the
estimated fiscal inpact to the Departnment of Aging and to
enployers FACI LI TIES associated with each system and current <—
i nformati on regardi ng any advancenents that have occurred with

t he technol ogy invol ving crimnal background checks as well as
any changes that have occurred in the | egal franmework governing
background checks. No | ater than one year fromthe effective
date of this section, the Secretary of Aging shall report to the
Agi ng and Youth Commttee of the Senate and the Aging and A der
Adult Services Conmittee of the House of Representatives the
results of the study.

Section 9 11. The provisions of this act are severable. If <—
any provision of this act or its application to any person or
circunstance is held invalid, the invalidity shall not affect
ot her provisions or applications of this act which can be given
effect without the invalid provision or application.

Seet+on—10—Fhis—aet—shalt—takeeffeet Janvary—1—2008—o6+ <—
136—days—atter—enactrent—whtehever—s—tater—

SECTION 12. TH' S ACT SHALL TAKE EFFECT I N 180 DAYS. <—
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