PRINTER S NO. 79

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 58  *%”

| NTRODUCED BY ERI CKSON, BOSCOLA, FONTANA, Pl PPY, GREENLEAF
RAFFERTY, WONDERLI NG ORI E, WASHI NGTON, BRUBAKER, WOZNI AK,
TOVLI NSON, BROWNE AND BAKER, FEBRUARY 8, 2007

REFERRED TO ENVI RONMENTAL RESOURCES AND ENERGY, FEBRUARY 8, 2007
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AN ACT
Providing for a programfor the purchase of certain types of
environnental liability insurance and for subsidies for the
costs of prem umns.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Environnental
| nsurance Program Act.
Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Account." The Environnental |nsurance Program Subsi di es
Account consisting of funds appropriated fromthe General
Assenbly or received from Federal grants and | oans.

"Borrower." Any individual, trust, firm joint stock

conmpany, corporation, partnership, limted liability corporation
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or partnership, or association that has applied for and in due
course will receive the proceeds of a commercial real estate

| oan, which proceeds will be used exclusively to pay the costs
of renmedial programactivities for a site and site

redevel opnent.

"Commercial real estate loan." Loan docunents evidencing an
obligation that is secured by real property that is subject to
t he Environnmental |nsurance Program and in which the |ender
relies upon the property as security for the loan and in due
course will obtain a perfected nortgage or other security
interest in the property.

"Damages."” Any of the follow ng:

(1) Property damage incurred at a site as an unforeseen,
unanti ci pated or unexpected result of a pollution condition.
(2) Unforeseen, unanticipated or unexpected renedial

program costs incurred at a site for actions taken in

i npl enenting a departnent-approved interimrenedial neasure

wor k plan, renedial action work plan or postrenedial

construction operation, nonitoring and mai nt enance work pl an.
(3) Bodily injury, property danmage or renedi al program

costs sustained or incurred by a third party as a result of a

pollution condition at a site.

"Default."™ The failure of a borrower to make any part of a
schedul ed, periodic or final paynent by the due date under a
commercial real estate |oan or the occurrence of a designated
cause or event of default under the terns of a conmercial real
estate | oan.

"Departnment.” The Departnent of Environmental Protection of
t he Conmonweal t h.

"Eligible borrower."” A borrower that has:
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(1) Entered into a voluntary agreenment with the
Department of Environnmental Protection for the inplenentation
of an interimrenedi al neasure work plan, a renedial action
work plan, or a postrenedial construction operation,
noni t ori ng and mai nt enance work pl an.

(2) Been conditionally approved to receive a comerci al
real estate loan froma | ender the proceeds of which will be
used for the renediation of a site in order to allow the site
to be redevel oped, subject to obtaining environnmental
i nsurance under the program

(3) Conmitted to the initiation of the redevel opnent of
the real property within six nonths of the conpletion of
remedi al construction activities.

"Environnmental insurance.” Unanticipated environnental costs
i nsurance or pollution legal liability insurance required by a
| ender in conjunction with the objectives of the Environnental
| nsurance Program
"Hazardous waste." A substance or waste that, because of its
physi cal, chem cal or other characteristics, my pose a risk of
endangering human health or safety or of degrading the
envi ronment. The term does not include undisturbed naturally
occurring hazardous material unless it will adversely affect the
reasonabl e use of a property after response action is conpl et ed.
"I nsurance conpany.” An insurance conpany authorized in this
Commonweal th to offer environmental insurance and that has an
A.M Best Financial Strength Rating of A+ or better and an A M
Best Financial Size Category of FSC X or larger, or the
equi val ent of both as determ ned by the Insurance Departnent.
"Lender." Any State bank, State banking association, State

savi ngs and | oan association or State savi ngs bank, any Federal
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bank, national banking association, Federal Savings and Loan
Associ ation or Federal savings bank or any other institutional
| ender authorized in this Conmonwealth to nake conmercial rea
estate | oans.

"Pol lutants.” Any solid, liquid, gaseous or thermal irritant
or contam nant, including snoke, vapors, soot, funes, acids,
al kalis or toxic chem cals and including waste, hazardous wast e,
oi |, hazardous material and solid waste.

"Pol lution condition.” The discharge, dispersal, release or
escape of pollutants into or upon | and, the atnosphere or any
wat er cour se or body of water, including groundwater, resulting
in the presence of pollutants in concentrations or anmounts
exceedi ng maxi num | evel s al |l oned by applicabl e environnental
| aws or by court order, provided such conditions are not
naturally present in the environnent.

"Pollution legal liability insurance.” Insurance that covers
damages caused by a pollution condition fromor at a site that
is preexisting and unknown, or was ot herw se unknown at the tine
the insurance is first obtained and at a m ni num provi des for
all of the follow ng:

(1) A mninmumpolicy period of three years.

(2) A duty to defend and pay for defense costs in an
anount at |east up to the anpunt of coverage avail abl e under
the policy, irrespective of whether an adm nistrative or
judicial order requires the insured to conpensate any party
or pay for the damages, so long as there already exists a
| egal obligation to pay those damages.

For purposes of this definition, "damages" neans either property
damage incurred at a site as an unforeseen and unexpected result

of a pollution condition or bodily injury, property damge and
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response action costs sustained or incurred by a third party as
a result of a pollution condition at a site. Danages i ncl udes
the property damage, bodily injury and response costs specified
in the preceding sentence, irrespective of whether an

adm nistrative or judicial order requires the insured to
conpensate any party or pay for the property danage, bodily
injury or response costs, so long as there exists a reasonably
gquantifiable |l egal obligation to pay for those danages.

"Program "™ The Environnental |nsurance Program

"Program manager." The person appoi nted, designated or
contracted by the Departnent of Environmental Protection as
manager of the Environnental |nsurance Program

"Secured creditor.”™ A lender that originates a comerci al
real estate loan to an eligible borrower, the proceeds of which
will be used within this Commonweal th exclusively to pay the
costs of remedial programactivities and redevel opnent at the
site.

"Self-insured retention anount." Costs that are in excess of
the estimated costs, as accepted and approved by the insurer, of
i npl enenting a voluntary agreenent and work plan that the
borrower is obligated to pay before being eligible to make a
cl ai m under an unanti ci pated environnental cost insurance
policy.

"Site." The termincludes:

(1) Property that neets both of the follow ng
condi ti ons:
(i) The property was previously the site of an
economi c activity that is no longer in operation at that
| ocati on.

(i1i) The property has been vacant or has had no
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1 occupant engaged in year-round economnically productive

2 activities for a period of not Iess than the 12 nonths

3 previous to the date of application for a | oan pursuant

4 to this act.

5 (2) Notw thstanding the foregoing, the term does not

6 i ncl ude any of the follow ng:

7 (1) Property listed or proposed for listing on the

8 National Priorities List pursuant to section 105(a)(8)(B)
9 of the Conprehensive Environnmental Response,

10 Conpensation, and Liability Act of 1980 (Public Law 96-
11 510, 94 Stat. 2767).

12 (1i) Property that is or was owned or operated by a
13 departnment, agency or instrunmentality of the United

14 St at es.

15 (tii) Property that will be the site of a contiguous
16 expansi on or inprovenment of an operating industrial or

17 commercial facility.

18 "Unantici pated environnmental cost insurance.” Insurance that
19 reinburses a borrower for sonme or all of the unanticipated
20 environnmental costs and shall, at a mnimum provide for all of
21 the follow ng:
22 (1) The costs of renedial programactivities required by
23 t he Departnent of Environmental Protection for the site in
24 excess of the estinmated cost, as accepted and approved by the
25 i nsurer, of inplenmenting an approved work plan based on the
26 information avail able to the insurance conpany providing the
27 environnmental insurance at the tinme that the insurance is
28 obt ai ned, including the information contained or referenced
29 in the work plan or plans attached to the conm tnent docunent
30 or agreenent with the departnment, and m nus any prenegoti ated
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buffer |ayer or self-insured retention.

(2) A policy period of sufficient length to cover the
duration of the renedial program activities.

"Unantici pated environnmental costs.” State-required costs
that exceed the estimated costs, as accepted and approved by the
insurer, of inplenmenting a voluntary agreenent and work plan
approved by the Departnent of Environnmental Protection based on
information available to the carrier at the tine the insurance
is first obtained or any costs related to the presence of
hazardous waste at an affected site that were unknown to the
borrower and the departnent at the time such agreenent was
approved.

Section 3. Account.

(a) Establishnent of account.--The Environnental |nsurance
Program Subsi di es Account is hereby established in the General
Fund to be utilized by the departnent for the creation,
devel opnent, adm nistration, managenent and i npl enentati on of
t he Environnmental |nsurance Program established under this act.

(b) Moneys deposited in account.--Al of the follow ng
noneys shall be deposited into the account:

(1) Federal or State funds or both appropriated by the
CGeneral Assenbly for the purposes of this act.

(2) Notw thstandi ng any other provision of law to the
contrary, any interest earned upon noney deposited into the
account .

(c) Continuous appropriation.--

(1) Except as provided in paragraph (2), notw thstanding
any other provision of lawto the contrary, the noney in the
account is continuously appropriated w thout regard to fiscal

years to the departnent for the inplenentation and
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adm ni stration of the program
(2) The noney in the account may be expended by the
departnment for the inplenmentation and adm nistration of the
program only upon appropriation by the General Assenbly.
Section 4. Environnental |nsurance Program established.

(a) Establishnent.--There is established within the
departnment the Environmental |nsurance Program

(b) Purpose.--The program shall provide for the creation,
devel opnent, adm nistration, managenent and i nplenentation of a
programto provide subsidies for environnental insurance
premuns in order to facilitate the renedi ati on of contam nated
real property as part of a plan for redevel opnent of a site.
Section 5. Selection of insurance conpani es.

(a) Solicitation of proposals.--The departnment shall solicit
proposal s for a package of environmental insurance products from
i nsurance conpani es. The request for proposal prepared by the
departnment, in conjunction with the program manager, shal
identify the objectives of this act and the specific types and
coverage limts of the insurance products desired. The
departnent shall require interested parties to submt proposals
for environnmental insurance that neet those objectives in the
nost effective and efficient manner. The request for proposal
shall require that proposals allow purchasers of the
envi ronnental insurance the ability to obtain additional
coverage necessary to address the specific needs of an
i ndi vidual insured, and require that the proposal allow a
pur chaser the opportunity to pay for additional coverage w t hout
| osing the | ower transaction costs structure of the
prenegoti ated environnmental insurance policy.

(b) Evaluation of proposals.--The departnment shall select
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one i nsurance conpany that has submtted a proposal pursuant to
subsection (a) to be the exclusive State-designated provider of
envi ronnment al insurance under this act for a period of three
years. The departnent, in conjunction with the program nanager,
shall select the insurance conmpany that has submtted a proposa
that best neets the requirenments of this section and the

obj ectives stated in the request for proposal. In addition, the
i nsurance conpany sel ected by the departnent shall have
substanti al experience in environnmental insurance underwiting
and providing insurance for State environnental insurance

pr ogr ans.

(c) Prenegotiated package.--The insurance conpany sel ect ed
pursuant to subsection (b) shall offer a prenegotiated package
of environnental insurance products to any eligible borrower
under any comrercial real estate loan to fund renedi ati on costs
and redevel opnent with a nmaxi mum subsi dy of $500, 000 per site.
The insurance conpany may al so provide to any person an
unsubsi di zed environnmental insurance simlar to that made
avai |l abl e under this program
Section 6. Inplenentation of program

(a) Subsidies.--The departnent shall use noneys fromthe
account to:

(1) Pay the fee of the project manager.

(2) Wthin the limts of appropriations or Federal
grants and | oans, provide a subsidy up to 50% of the cost of
envi ronnmental insurance offered pursuant to this section when
pur chased by an eligible borrower and provide a subsidy up to
80% of the self-insured retention anmount.

El i gi bl e borrowers shall receive subsidies under the programin

the order in which their applications are received by the
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1 program nmanager. In the event that an application is received

2 froman eligible borrower before the departnment has given final
3 approval to an earlier application, the departnent may provide a
4 subsidy to the subsequent applicant, provided that it has

5 reserved sufficient funds to provide the subsidy to all eligible
6 borrowers in the order in which their applications are received.
7 (b) Marketing.--The departnent shall assist the program

8 manager in the marketing of the programto | enders, devel opers

9 and other potential program participants.

10 (c) Access to information.--The departnment shall assist the
11 program manager in providing devel opers and ot her potenti al

12 programparticipants with access to information regarding:

13 (1) The program

14 (2) Lenders whose borrowers have previously participated
15 in the programor that have expressed interest in

16 participating in the program

17 (3) The availability and costs of environnental

18 i nsur ance.

19 (4) Environnmental risk nmanagenent issues.
20 (5) Avail abl e econoni c devel opnent prograns.
21 (6) Oher related information.
22 Section 7. Application for subsidies.
23 Al'l applicants for the programshall provide the program
24 manager all information necessary to denonstrate that the
25 applicant is an eligible borrower, and a detail ed estinate of
26 the cost of inplenenting any and all interimrenedi al neasure
27 work plans, renedial action work plans, postrenedi al
28 construction operation, nonitoring and mai nt enance work pl ans
29 necessary for the renmediation of the site or costs incurred to

30 renove asbestos or |ead paint from buildings and structures to
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be denvolished, repaired or renovat ed.
Section 8. Coordination.

The departnent shall inplenent this act in consultation with
representatives of other appropriate State agencies.
Section 9. Rules and regul ations.

The departnent may pronul gate rules and regul ations to
adm ni ster and enforce this act.

Section 10. Ef fecti ve date.
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This act shall take effect in 60 days.
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