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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2717 %%

| NTRODUCED BY DePASQUALE, PERRY, BEAR, BELFANTI, BENN NGTQON,
BOYD, CALTAG RONE, CARRCLL, DALEY, FRANKEL, JOSEPHS, KULA,
LONG ETTI, MACKERETH, MGEEHAN, M| LVAINE SM TH, MYERS,
NI CKOL, RGOSS, RUBLEY, SAYLOR, SIPTROTH, K. SM TH, STERN
STURLA, SWANGER, THOVAS, WALKO AND YOUNGBLOOD, JULY 14, 2008

REFERRED TO COWM TTEE ON ENVI RONMENTAL RESOURCES AND ENERGY,
JULY 14, 2008
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AN ACT

Aut hori zing progranms relating to nutrient credit; providing for

powers and duties of the Departnent of Environnental

Protection, the Environnmental Quality Board and the Nutrient

Credit Tradi ng Program Board; further providing for the

Pennsyl vani a Infrastructure Investnment Authority; and

provi ding for the pronul gati on of regul ati ons.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

CHAPTER 1
PRELI M NARY PROVI SI ONS

Section 101. Short title.

This act shall be known and may be cited as the Nutrient
Credit Tradi ng Program Act.
Section 102. Definitions.

The foll ow ng words and phrases when used in this act shall
have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Aggregator” or "broker." An individual or entity that



1 obtains and conpiles credits fromindividual sources for sale

2 to:

3 (1) the Nutrient Credit Tradi ng Program Board,;

4 (2) entities required to conply with nutrient limts; or
5 (3) other entities created for the purpose of obtaining,
6 conpiling and selling credits.

7 "Board." The Nutrient Credit Tradi ng Program Board

8 established in this act.

9 "Credit." The unit of conpliance that corresponds with a

10 pound of reduction of nutrient or sedinent and that has been

11 approved by the Departnent of Environmental Protection pursuant
12 to Chapter 3.

13 "Departnment.” The Departnent of Environnmental Protection of
14 the Conmonweal t h.

15 "Entities required to conply with nutrient limts." An

16 entity that is required to reduce, prevent or elimnate nutrient

17 or sedinent discharges into surface waters, including:

18 (1) nunicipalities;

19 (2) nmunicipal authorities;

20 (3) point source entities;

21 (4) devel opers; and

22 (5) nonpoint source entities.

23 "Nonpoi nt source." A source of potential water pollution

24 that is not a point source.

25 "Nutrient.” N trogen or phosphorus.

26 "Point source.”™ A discernable, confined and discrete

27 conveyance, including, but not limted to, any pipe, ditch,

28 channel, tunnel, conduit, well, discrete fissure, container,

29 rolling stock, landfill |eachate collection systemor vessel or
30 other floating craft fromwhich pollutants are or may be
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1 discharged.

2 CHAPTER 3

3 NUTRI ENT AND SEDI MENT REDUCTI ON CREDI TS

4 Section 301. Scope of chapter.

5 This chapter relates to the process by which nutrient and

6 sedinment reduction credits are cal cul ated, approved, verified,
7 tracked and used. Credits approved by the departnent may be

8 sold, purchased or traded as provided by this chapter or by

9 Chapter 5.

10 Section 302. Oversight of credit approval process.

11 The departnent shall have the power and the responsibility
12 to:

13 (1) Accept and review applications to create credits.
14 (2) WMake determ nations on applications for credits.
15 (3) Provide for the verification of nutrient and

16 sedi ment reductions.

17 (4) Approve and calculate credits.

18 (5) Register and track credits.

19 (6) Provide for the use of credits by entities required
20 to conmply with nutrient limts.
21 (7) Cooperate with the board.
22 Section 303. Applications.
23 (a) Process.--The Environnmental Quality Board shal
24 establish, by regulation, procedures and requirenents relating
25 to applications for credits and the process by which such
26 applications shall be reviewed. Applications shall be revi ewed
27 for conpl eteness, technical acceptability and consistency with
28 regulatory and | egal requirenents.
29 (b) Determ nations.--The departnment shall make a

30 determnation on an application to generate credits within 60
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days after receipt of a conplete application.

(c) Notice.--The departnment shall post credit application
requi renents and review procedures on its publicly accessible
I nternet website.

Section 304. Verification.

(a) GCeneral rule.--

(1) Prior to a determ nation on an application to
generate credits, the departnment shall verify that the
rel evant regulatory and | egal requirenments have been net by
t he appli cant.

(2) The departnent shall establish a process to verify
nutrient and sedi ment reductions after approval of an
appl i cati on.

(b) Third parties.--The departnent may all ow approved third
parties to performverifications on its behalf or on behalf of
entities that have submtted applications.

Section 305. Calculation of credits.

(a) Measurenent.--Credits shall be neasured in terns that
correspond to a unit of conpliance and a tine period.

(b) Procedures.--The Environnental Quality Board shall, by
regul ati on, establish procedures and net hodol ogi es by which
credits will be cal cul ated. Such procedures and net hodol ogi es
may have general applicability or they may be specific to a
particul ar wat ershed, as determ ned by regul ation.

(c) Farm and preservation.--Credits shall not be generated
fromthe purchase and idling of whole or substantial portions of
farms to provide credits for use offsite. Credits may be
gener ated when converting one |and use to another, as provided
by regul ati on.

Section 306. Registration and tracking of credits.
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(a) Registration.--The departnent shall create a registry of
credits that have been approved and that are available for sale
to:

(1) the board;
(2) entities required to conply with nutrient limts; or
(3) aggregators or brokers.

(b) Tracking.--The departnment shall track and verify the
di sposition of credits registered under this section.

Section 307. Use of credits.

Credits approved and regi stered under this chapter may be
used to neet the requirenments of permts admnistered by the
departnent, including National Pollutant Di scharge Elimnation
System permts required under the Federal Water Poll ution
Control Act (62 Stat. 1155, 33 U.S.C. § 1251 et seq.).

Section 308. Priority review

Nut ri ent reduction projects funded by the board under section
504(a) shall have priority for review
Section 309. Regul ations.

(a) Environmental Quality Board.--The Environnmental Quality
Board shall pronul gate regul ati ons as necessary for the
i npl enentation of this chapter. The Departnent of Agriculture
and the board shall be consulted in the drafting of regul ations.

(b) Tenporary regulation.--Notw thstandi ng any ot her
provision of lawto the contrary and in order to facilitate the
pronpt inplenmentation of this chapter, regulations promnul gated
during the two years following the effective date of this
chapter shall be deenmed tenporary regul ations which shall expire
no later than three years following the effective date of this
chapter or upon promrul gation of regul ations as generally

provi ded by |law. The tenporary regul ati ons shall not be subject
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to:
(1) Sections 201, 202, 203, 204 and 205 of the act of

July 31, 1968 (P.L.769, No.240), referred to as the

Commonweal t h Docunents Law.

(2) The act of June 25, 1982 (P.L.633, No.181), known as

t he Regul atory Revi ew Act.

(c) Expiration of authority.--The authority provided to
adopt tenporary regulations in this subsection shall expire two
years fromthe effective date of this chapter. Regul ations
adopted after the two-year period shall be promnul gated as
provi ded by | aw.

CHAPTER 5
NUTRI ENT CREDI T TRADI NG PROGRAM BOARD
Section 501. Scope of chapter.

This chapter relates to the powers and duties of the Nutrient
Credit Tradi ng Program Board.

Section 502. Board established.

There is hereby established a Nutrient Credit Tradi ng Program
Board. The board shall adopt policies and inplenment progranms to
purchase and sell credits in the Chesapeake Bay watershed and
fund projects that generate credits in the Chesapeake Bay
wat er shed.

Section 503. Board conposition.
(a) Menbership.--The board shall consist of:
(1) Three nmenbers as foll ows:
(1) The Secretary of Environnental Protection or a
desi gnee.
(i1i) The Secretary of Agriculture or a designee.
(i1i1) The executive director of the Pennsylvania

Infrastructure Investnment Authority or a designee.
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1 (2) Four nmenbers as foll ows:

2 (1) One nenber appointed by the President pro

3 tenpore of the Senate.

4 (ii) One nmenber appointed by the Mnority Leader of
5 t he Senate.

6 (i1i1) One nenber appointed by the Speaker of the

7 House of Representatives.

8 (iv) One nenber appointed by the Mnority Leader of
9 t he House of Representatives.

10 (3) Nine nenbers appointed by the Governor as follows:
11 (i) One nenber fromcounty conservation districts
12 froma list of no nore than three individuals nom nated
13 by the State Conservation Conmm ssion.

14 (ii) Three nmenbers fromlocal government as foll ows:
15 (A) one nenber representing boroughs froma I|ist
16 of no nore than three individuals nom nated by the
17 Pennsyl vani a State Associ ation of Boroughs;

18 (B) one nenber representing townships froma

19 list of no nore than three individuals nom nated by
20 Pennsyl vani a State Associ ation of Township
21 Supervi sors; and
22 (C one nenber representing cities froma |ist
23 of no nore than three individuals nom nated by the
24 Pennsyl vani a League of Cities and Municipalities.
25 (ii1) One nmenber fromthe agricultural sector froma
26 list of no nore than three individuals nom nated by the
27 Pennsyl vani a Far m Bur eau.
28 (iv) One nmenber from nunicipal authorities
29 representing wastewater treatnent facilities froma |ist
30 of no nore than three individuals nom nated by the
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1 Pennsyl vani a Muni ci pal Authorities Association.

2 (v) One nenber of the housing industry froma |ist
3 of no nore than three individuals nom nated by the

4 Pennsyl vani a Buil ders Associ ati on.

5 (vi) One water quality engineer froma list of no
6 nore than three individuals nom nated by the chair of the
7 Joint Legislative Air and Water Pollution Control and

8 Conservation Conmittee.

9 (vii) One representative froman environmnent al

10 organi zation froma list of no nore than three

11 i ndi vi dual s nom nated by the Chesapeake Bay Foundati on.
12 (b) Oficers.--The nenbers shall annually elect, by a

13 nmgjority vote of the nmenbers, such officers as the nenbers shal
14 determ ne as necessary.

15 (c) Terms.--Menbers shall serve terns as foll ows:

16 (1) Menbers under subsection (a)(1l) shall serve

17 concurrently with their position.

18 (2) Menbers under subsection (a)(2) shall serve a term
19 concurrent with the termof the appointing authority.
20 (3) Menbers under subsection (a)(3) shall serve a term
21 of four years. The initial terms of nenbers appoi nted under
22 subsection (a)(3) shall be staggered by the Governor so that
23 two nenbers are appointed to a termof one year, two nenbers
24 are appointed to a termof two years, two nenbers are
25 appointed to a termof three years and three nenbers are
26 appointed to a termof four years.
27 (d) Quorum--Ni ne nmenbers shall constitute a quorum
28 Section 504. Powers and duties.
29 (a) Fees.--
30 (1) The board shall set fees and paynment schedul es for
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the sale of credits to entities required to conply with

nutrient discharge limts. The schedul e shall provide for the

sale of credits in advance of the time period for which the
credits are needed. Credits sold under this paragraph may be

used as provided in section 307.

(2) The fees collected froman advance sale of credits
shall be used by the board to fund nutrient reduction
projects that will generate at |east the nunber of credits
sold by the board in the time period for which they were
sold. Such credits shall be determ ned by the departnent
under Chapter 3.

(b) Credits.--The board may purchase credits that have been
approved by the departnent under Chapter 3.

(c) Sale of credits.--The board may sell credits to entities
required to conply with nutrient discharge limts.

(d) Trading program--The board shall operate the nutrient
credit trading programto generate revenues sufficient to offset
its cost operations. Adm nistrative or overhead expenses
incurred by the Pennsylvania Infrastructure Investnment Authority
under section 505 shall not be considered in this determnation.

(e) Reserve.--The board shall hold credits in reserve to
of fset any failures or loss of credits. In addition to this
reserve, the board shall hold a mni num percentage of credits in
reserve for new growm h. The board shall set these reserves at
percentages it deens necessary, but in no instance shall the
reserve for new growmh be | ower than 5%

(f) Internet website.--The board shall post information
regardi ng the cost and nmethods of purchasing and selling credits
on its Internet website. The board shall post on its Internet

website a list of those projects that have been determ ned by
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the departnent to generate credits.

(g) Technical assistance.--The board shall establish a
techni cal subcommttee to provide technical assistance to
entities proposing projects to generate credits. Menbers of the
subcomm ttee shall be appointed by the board and shall have
appropriate technical training and experience.

Section 505. Adm nistration.

The Pennsyl vania Infrastructure Investnent Authority shal
provi de staff and admi nistrative and technical support to the
board in the performance of its powers and duties under this
chapter.

Section 506. Private market preserved.

Not hing in this chapter prohibits the private purchase and
sale of credits.

Section 507. Regul ations.

(a) Oher regulations.--The board shall pronul gate
regul ati ons as necessary for the inplenentation of this chapter.
The board shall consult with the departnent and the Depart nent
of Agriculture in the drafting of regul ations.

(b) Tenporary regul ations.--Notw thstandi ng any ot her
provision of lawto the contrary and in order to facilitate the
pronpt inplenmentation of this chapter, regulations promnul gated
by the board during the two years following the effective date
of this chapter shall be deened tenporary regulations which
shall expire no later than three years followi ng the effective
date of this chapter or upon pronul gation of regul ations as
general ly provided by |Iaw. The tenporary regul ati ons shall not
be subject to:

(1) Sections 201, 202, 203, 204 and 205 of the act of

July 31, 1968 (P.L.769, No.240), referred to as the
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1 Commonweal t h Docunents Law.

2 (2) The act of June 25, 1982 (P.L.633, No.181), known as
3 t he Regul atory Revi ew Act.

4 (c) Expiration of authority.--The authority provided to the
5 board to adopt temporary regulations in this section shal

6 expire two years fromthe effective date of this chapter

7 Regul ations adopted after the two-year period shall be

8 promul gated as provided by | aw

9 CHAPTER 9

10 M SCELLANEQUS PROVI SI ONS

11 Section 901. Continuation of policy.

12 Policies and procedures created by the departnent for the
13 approval, calculation and trading of credits that are in effect
14 on the effective date of this act shall be superseded by this
15 act 120 days after the effective date of this act or upon the
16 publication of tenmporary regul ati ons under section 309,

17 whi chever cones first.

18 Section 902. Existing credits.

19 Subj ect to section 901, credits approved by the departnent
20 shall remain in effect and shall be subject to the terns and
21 conditions inposed by the departnent at the tinme of approval.
22 Section 903. Effective date.
23 This act shall take effect in 60 days.
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