PRINTER S N0 3381

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 22506 *%%”

| NTRODUCED BY TURZAI, BAKER, BEYER, BOBACK, BOYD, CALTAG RONE,
CAPPELLI, CAUSER, ClVERA, CREIGHTON, CUTLER, DALLY,
DENLI NGER, ELLIS, EVERETT, FAIRCH LD, GABI G CEI ST, G NGRI CH
GRELL, HARKINS, HELM HESS, HUTCH NSON, MANN, MENSCH
M LLARD, MOYER, MJSTI O, O NEILL, PALLONE, PAYNE, PElFER,
PI CKETT, PYLE, QUI GLEY, QUI NN, RAPP, READSHAW REED
REI CHLEY, ROSS, RUBLEY, SAYLOR, SCAVELLO, SONNEY, STERN
R STEVENSQN, STURLA, SWANGER, TRUE, VEREB, VULAKOVI CH
WOINARCSKI  AND YUDI CHAK, MARCH 10, 2008

REFERRED TO COWM TTEE ON JUDI Cl ARY, MARCH 10, 2008

AN ACT

1 Anending Titles 18 (Crines and O fenses) and 42 (Judiciary and
2 Judi ci al Procedure) of the Pennsylvani a Consol i dated

3 Statutes, providing for the offenses of crimnal gang

4 activity and crimnal gang solicitation and recruitnent;

5 establishing the Crimnal Gang Deterrence Fund; providing for
6 crimnal gang activity forfeiture and for disposition of

7 crimnal gang activity offenders; further providing for

8 di sposition of delinquent child and for controlled substance
9 forfeiture; providing for al cohol and drug treatnent;

0

1 i nposi ng penal ties; and maki ng an appropriation.

11 The CGeneral Assenbly finds and declares as foll ows:

12 (1) It is the right of every person, regardl ess of race,
13 color, creed, religion, national origin, sex, age, sexual

14 orientation or handicap to be secure and protected fromfear,
15 intimdation and physical harm caused by the activities of

16 vi ol ent groups and individuals. It is not the intent of the
17 CGeneral Assenbly to interfere with the exercise of

18 constitutionally protected rights of freedom of expression



1 and associ ation. The General Assenbly recognizes the

2 constitutional right of every citizen to harbor and express

3 beliefs on any | awful subject whatsoever, to lawfully

4 associate with others who share beliefs, to petition awfully
5 constituted authority for a redress of perceived grievances

6 and to participate in the el ectoral process.

7 (2) This Commonwealth is facing a nmounting crisis caused
8 by crim nal gangs whose nenbers threaten and terrorize

9 peaceful citizens and commt crinmes. These activities both

10 i ndividually and col |l ectively present a clear and present

11 danger to the public order and safety and are not

12 constitutionally protected.

13 (3) There is an urgent need to address violent acts by
14 youth. Strategies to conbat youth viol ence should include

15 mechani snms aimed at controlling such incidents and hol di ng

16 yout h accountable for their actions. Conmunities should take
17 the responsibility to craft conprehensive sol utions which

18 actively involve community | eaders, schools, public agencies
19 and ot her key organi zations, churches, famlies and youth.
20 Conmuni ties should be aware of factors which increase the
21 ri sk of youth violence and of factors which serve to reduce
22 the inpact of these risk factors. Conmunities should be
23 encouraged to establish violence prevention task forces to
24 identify local issues, resources and risk factors relating to
25 yout h violence and to fornul ate appropriate responses which
26 should be linked to a | ocal governance structure that can
27 ensure inpl enentati on.
28 (4) The juvenile justice system nust be strengthened to
29 enabl e an i Mmedi ate and effective response to incidents of
30 juvenile crime, particularly those involving the use or
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threat of violence and weapons.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Title 18 of the Pennsyl vania Consol i dat ed
Statutes is anmended by addi ng sections to read:

8§ 914. Crimnal gang activity.

(a) Ofense defined.--A person commits the offense if

crimnal gang activity if the person:

(1) Knowingly commts a crine for the benefit of, at the

direction of or in affiliation with a crinmnal gang with the

intent to pronpote, further or assist the activities of the

crim nal gang.

(2) Knowingly commts a crine for the benefit of, at the

direction of or in affiliation with a crinmnal gang with the

intent to pronpote, further or assist the activities of the

crim nal gang:

(i) Wthin 1,000 feet of a public or private

el enentary, vocational, junior high or high school during

hours in which the facility is open for classes or

school -rel ated prograns or when ninors are usi ng the

(ii) Wthin 1,000 feet of a public housi ng project,

public park or community recreation center

(iii) At a school bus stop.

(iv) By engaging a minor under 18 years of age in

any crimnal activity.

(b) G ading.--

(1) An offense under subsection (a)(1) is a crine of the

sane grade and deqree as the nost serious offense which is

the object of the crimnal gang activity.
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(2) An offense under subsection (a)(2) is a crine of the

sane grade and deqree as the nost serious offense which is

the object of the crimnal gang activity for which the

of fender may be sentenced to a termof inprisonment for two

vears in addition to any sentence i nposed for the offense.

(c) Consecutive sentences.--If a person is convicted of

crimnal gang activity, all sentences inposed for the sane

activity shall be served consecutively to each other and to any

ot her sentence i nposed for any other offense.

(d) Assessnent.--Each person found in violation of this

section shall be assessed a m ni num of $500 and a nmxi num of

$5, 000, which shall be transmtted to the Crim nal Gang

Det errence Fund establi shed under subsection (qg).

(e) Responsibilities of Pennsyl vani a Conmmi ssion on Cri ne and

Del i nquency. - - The Pennsyl vani a Conm ssion on Cri ne and

Del i nquency shall award grants to:

(1) Conmmunity organi zati ons whi ch i npl enent prograns to

deter crimnal gang activity. The conmi ssion shall give

preference to prograns whi ch engage conmuni ty organi zati ons

in identifying and prioritizing delinquency risk factors

operating in their conmmunities and whi ch include a

conpr ehensi ve plan to reduce the i npact of these risk factors

on children. Crinmnal gang deterrence prograns may i ncl ude:

(i) Aftercare and nonitoring to ensure that forner

crimnal gang nmenbers are able to inteqgrate i nto society.

(ii) Rehabilitative and educati onal support

servi ces.

(2) District attorneys to be used for the formati on of

speci al prosecution units, grand jury investigati ons and

other strategies to deter crimnal gang activity.
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(f) Civil cause of action.--A person, organi zati on or

muni ci pality which has been coerced, intinidated, threatened or

otherwi se harmed in violation of this section shall have a civil

cause of action for treble damages, an i njunction, nui sance

abatenent, asset forfeiture or any other appropriate relief in

| aw or equity. This civil action may be brought agai nst any

crim nal gang nmenber reasonably believed to have been invol ved

in the violation, including, but not linmted to, crimnal gang

| eaders and crim nal gang nenbers who have personal know edge of

the crinme. Upon prevailing in this civil action based on the

cl ear and convi nci nqg evi dence presented, the plaintiff nay

recover reasonable attorney fees and costs.

(g) Fund.--There is hereby established within the State

Treasury a restricted account to be known as the Cri m nal Gang

Det errence Fund. The fund shall be adm ni stered by the

Pennsyl vani a Conm ssion on Cri ne and Del i nquency for the purpose

of devel opi ng, inplenenting and adnmi ni strati ng a grant program

as descri bed under subsection (e).

(h) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Crim nal gang."

(1) A conbination, confederation, alliance, network,

conspiracy, in lawor in fact, of three or nore persons that

are primarily organi zed to engage in a pattern of crinmna

activity through its nenbership or through the agency of any

menber at the direction, order, solicitati on or request of a

| eader, officer, director, organi zer or other governing or

pol i cynaki ng person in the conspiracy, or at the direction,

order, solicitation or request of such person's agent, deputy
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or _representative.

(2) Any evidence reasonably tending to show or

denonstrate, in law or in fact, the exi stence of or

menbership i n any conspiracy, confederati on or other

associ ati on descri bed under this definition, or probative of

the exi stence of or nenbership in any such associ ati on, shal

be admi ssible in any acti on or proceedi ng brought under this

secti on.

© o0 N oo o A~ wWw N P

"Crinminal gang nenber." A person who denpnstr ates

10 affiliation with a crininal gang by:

11 (1) an admission of crimnal gang nenbership; or

12 (2) any two or nore of the follow ng indicia:

13 (i) ldentification as a crim nal gang nenber by a
14 parent, guardi an, spouse or_sibling.

15 (ii) ldentification by an informant, verified by
16 i ndependent i nfornation.

17 (iii) Mre than one arrest while in the conpany of
18 identified crimnal gang nenbers for any crimnal

19 of fense.

20 (iv) ldentification as a crimnal gang nenber by
21 physi cal evidence such as phot ographs or ot her

22 docunent ati on.

23 (v) Residing in or frequenting a particular crimna
24 gang area and affecting the crimnal gang's style of

25 dress, use of hand signs or tattoos.

26 (vi) ldentification as a crimnal gang nenber by a
27 Conmonweal th | aw enf or cenent _agency.

28 (vii) ldentification as a crimnal gang nenber by a
29 | aw enforcenent agency outside this Conmonweal th and

30 whose criteria or recognition is simlar to that set
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forth under this definition.

"Pattern of crimnal activity." The ongoi ng comm ssi on of,

attenpted comm ssion of, the conspiracy or solicitation to

commit or the intinmdation of another to conmt crin nal

offenses with a grading of third degree ni sdeneanor or hi gher.

8 915. Crimnal gang solicitation and recruitnent.

(a) Ofense.--Any person who solicits or entices another

person to join a crinmnal gang, intimdates or threatens another

per son because the other person refuses to join a crimnal gang

or has withdrawn or is attenpting to withdraw froma crinina

gang conmmits the offense of crimnal gang solicitati on or

recruitnent.

(b)) Gading.--An offense under subsection (a) constitutes a:

(1) M sdeneanor of the first degree when the offense is

a first offense.

(2) Felony of the third degree when the offense is a

second or subsequent offense.

(c) Definition.--As used in this section, the term"crim nal

gang" has the nmeani nqg ascribed to it under section 914(h)

(relating to crimnal gang activity).

8 916. Crimnal gang activity forfeiture.

(a) Forfeitures generally.--The foll owi ng assets within this

Commpnweal th shall be subject to forfeiture to the Commpnweal th

and no property right shall exist in them

(1) Assets of an individual, entity or organi zati on

engaged in planni ng or perpetrating an act in this

Commpnweal th whi ch viol ates section 914 (relating to crim nal

gang activity) or 915 (relating to crininal gang solicitation

and recruitnent) and all assets, foreign or donmestic,

affording a person a source of influence over such an entity
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or organi zati on.

(2) Assets acquired or nmintained by a person with the

intent and for the purpose of supporting, planning,

conducting or concealing an act in this Conmmponweal th whi ch

vi ol ates section 914 or 915.

(3) Assets derived from involved in or used or intended

to be used to conmmit an act in this Conmmponweal th whi ch

vi ol ates section 914 or 915.
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(b)Y Process and sei zures.--Property subject to forfeiture

10 wunder this section may be seized by the | aw enforcenent

11 authority upon process issued by a court of common pl eas havi ng
12 jurisdiction over the property. Seizure w thout process nmay be
13 nmade if any of the follow ng apply:

14 (1) The seizure is incident to an arrest, a search under
15 a search warrant or an inspection under an admnistrative

16 i nspection warrant.

17 (2) The property subject to seizure has been the subject
18 of a prior judgnent in favor of the Commonwealth in a

19 crimnal injunction or forfeiture proceeding under this

20 chapter.

21 (3) There is probable cause to believe that the property
22 i s dangerous to health or safety.

23 (4) There is probable cause to believe that the property
24 has been or is intended to be used in the conm ssion of an

25 act which violates section 914 or 915.

26 (c) Seizure without process.--1n the event seizure is made

27 w thout process, proceedi ngs for the i ssuance of forfeiture

28 shall be instituted forthwth.

29 (d) Custody of property.--Property taken or detai ned under

30 this section shall not be subject to replevin, but is deened to
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be in the custody of the | aw enforcenment authority, subject only

to the orders and decrees of the court of common pl eas havi ng

jurisdiction over the forfeiture proceedi ngs and of the district

attorney or the Attorney General. \Wien property is sei zed under

this section, the | aw enforcenent authority shall place the

property under seal and either:

(1) renpve the property to a place deternined by the | aw

enf orcenent authority; or

(2) request that the district attorney or Attorney

Ceneral take custody of the property and renpve it to an

appropriate | ocation for disposition in accordance with | aw.

(e) Use of property held in custody.--Wenever property is

forfeited under this section, it shall be transferred to the

custody of the district attorney if the | aw enforcenent

authority seizing the property has |local or county jurisdiction

or of the Attorney General if the | aw enforcenent authority

sei zing the property has Statewide jurisdiction. The district

attorney or the Attorney General, where appropriate, nay:

(1) Retain the property for official use.

(2) Sell any forfeited property which is not required to

be destroyed by | aw and which is not harnful to the public,

the proceeds from any such sale to be used to pay all proper

expenses of the proceedings for forfeiture and sal e,

i ncl udi ng expenses of sei zure, nmintenance of custody,

adverti sing and court costs. The bal ance of the proceeds

shall be dealt with under subsections (f) and (Q).

(f) Use of cash or proceeds of property.--Cash or proceeds

of forfeited property transferred to the custody of the district

attorney under subsection (e) shall be placed in the operating

fund of the county in which the district attorney is el ected.
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The appropriate county authority shall immedi ately rel ease from

the operating fund, without restriction, a |like anount for the

use of the district attorney in enforcing the crimnal | aws of

this Commonweal th. The entity havi ng budgetary control shall not

anticipate future forfeitures or proceeds therefromin adoption

and approval of the budget for the district attorney.

(g) Distribution of property anong | aw enf or cenent

aut horities.--

(1) The court having jurisdiction over the forfeiture

proceedi ngs shall distribute 25% of the property forfeited

pursuant to this section to the Crimnal Gang Deterrence

(2) |If both State and nuni ci pal | aw enf or cenent

authorities were substantially involved in effecting the

sei zure, the court having jurisdiction over the forfeiture

proceedi ngs shall equitably distribute the remni ni ng property

between the district attorney and the Attorney General.

(h) Authorization to utilize property.--The district

attorney and the Attorney General shall utilize forfeited

property or proceeds thereof for the purpose of enforcing the

provi sions of sections 914 and 915. |In appropri ate cases, the

district attorney and the Attorney General may desi gnate

proceeds fromforfeited property to be utilized for anti-gang

public safety prograns and for rel ocati on and protecti on of

wi tnesses in crimnal cases.

(i) Annual audit of forfeited property.--It shall be the

responsi bility of every county in this Conmmbnwealth to provide,

t hrough the controller, board of auditors or other appropriate

auditor and the district attorney, an annual audit of al

forfeited property and proceeds obtai ned under this section. The
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audit shall not be nade public but shall be submtted to the

Ofice of Attorney General. The county shall report al

forfeited property and proceeds obtai ned under this section and

the di sposition thereof to the Ofice of Attorney General by

Sept enber 30 of each year

(i) Annual report; confidential information regarding

property.--The Attorney General shall annually subnmit a report

to the Appropriations Conmttee and the Law and Justi ce

Committee of the Senate and the Appropriations Committee and the

Judiciary Conmittee of the House of Representatives specifying

the forfeited property or proceeds thereof obtai ned under this

section. The report shall give an accounting of all proceeds

derived fromthe sale of forfeited property and the use nade of

unsold forfeited property. The Attorney General shall adopt

procedures and gui deli nes governing the rel ease of information

by the district attorney to protect the confidentiality of

forfeited property or proceeds used in ongoi ng anti - gang

activities.

(k) Proceeds and appropriati ons.--The proceeds or future

proceeds from property forfeited under this section shall be in

addition to any appropriation made to the Ofice of Attorney

Cener al .

(1) Procedures.--Any proceeding for forfeiture initiated by

t he Commonweal th under this section shall foll ow the procedures

set forth under 42 Pa.C.S. 8 6802 (relating to procedure with

respect to seized property subject to |liens and rights of

| i enhol ders).

Section 2. Title 42 is anended by adding a section to read:

8§ 1521.1. Di sposition of crimnal gang activity of fenders.

If the offense which was the object of crinmnal gang activity
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as defined under 18 Pa.C.S. 8 914 (relating to crimnal gang

activity) is a sunmary of fense and the person who comm tted the

act is a juvenile offender, the magi sterial district judge or

judge of the Phil adel phi a Muni ci pal Court shall make every

effort to:

(1) Oder paynent by the child of reasonabl e anpbunts of

noney as fines, costs or restitution as deened appropri ate as

part of the plan of rehabilitation considering the nature of

the acts committed and the earni ng capacity of the child.

(2) Place the child in a program under section 1520(b)

(relating to adjudi cati on alternative program.

Section 3. Section 6352 of Title 42 is anmended by addi ng
subsections to read:

8§ 6352. Disposition of delinquent child.

* * %

(c) Community service.--The court and probation officers

shall make every effort to include constructive conmunity

service alternatives designed to i npress upon the child a sense

of responsibility for injuries caused to a person or property as

a conponent of dispositions under subsection (a) if the child is

found to be a delinguent child or is under a consent decree

under section 6340 (relating to consent decree).

(d) Dispositions involving crimnal gang activity.--1f the

delinguent child is found to have comm tted cri m nal gang

activity as defined under 18 Pa.C.S. § 914 (relating to crim nal

gang activity), the court shall nmake every effort to order, at a

m ni num di sposition under subsection (a)(3), (4), (5) and (6)

and shall order an eval uation of drug or al cohol dependency as

well as a conpl ete psychol ogi cal and psychiatric eval uati on with

all educational conponents. If it is determ ned that the
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juvenil e is al cohol dependent or drug dependent or in need of

ot her treatnent based on other required eval uati ons, the court

shall make every effort to order the juvenile to be conmitted

for treatnment at a facility or institution |licensed by the

Departnment of Health specifically to provide al cohol and drug

addi ction treatnent services or other prograns approved by the

Departnment of Public Welfare or the Departnent of Educati on.

Section 4. Section 6801(g) of Title 42 is anmended to read:
§ 6801. Controlled substances forfeiture.

* x *

(g) Distribution of property anong | aw enf or cenent
authorities.--

(1) If both nmunicipal and State | aw enforcenent
authorities were substantially involved in effecting the
seizure, the court having jurisdiction over the forfeiture
proceedi ngs shall equitably distribute the property between
the district attorney and the Attorney General[.],

notw t hst andi ng the provi si ons of paragraph (2).

(2) |If the offense under The Controll ed Substance, Drugqg,

Devi ce and Cosnetic Act was the object of crimnal gang

activity as defined under 18 Pa.C.S. § 914 (relating to

crimnal gang activity) and if State | aw enf or cenent

authorities were substantially involved in effecting the

sei zure, the court having jurisdiction over the forfeiture

proceedi ngs shall equitably distribute the property as

foll ows:

(i) 50%to the district attorney.

(ii) 25%to the Attorney General.

(iii) 25%to the Crimnal Gang Deterrence Fund

est abl i shed under 18 Pa.C. S. § 914.

20080H2256B3381 - 13 -



1 * %
2 Section 5. Title 42 is anended by adding a section to read:
3 8§ 9719.1. Al cohol and drug treatnent.

4 Any person who is convicted in any court of this Commonweal t h
5 of crimnal gang activity as defined under 18 Pa.C. S. 8§ 914

6 (relating to crimnal gang activity) which is a m sdeneanor or

7 felony shall be evaluated and exam ned for dependency on al cohol
8 or controlled substances and undergo a conpl ete psychol ogi cal

9 and psychiatric evaluation with all educational conponents. If

10 after evaluation and exam nation it is determned that the

11 person is dependent on_al cohol or controlled substances or needs

12 other treatnent based on other required evaluations, the court

13 shall nake every effort to order the person conmitted for

14 treatnent at a facility or institution |icensed by the

15 Departnent of Health specifically to provide al cohol and drug

16 addiction treatnent services or prograns _approved by the

17 Departnent of Public Welfare or the Departnent of Educati on.

18 Section 6. The anmount of $1, 000,000, or as nuch thereof as

19 nmay be necessary, is hereby appropriated to the Crimnal Gang

20 Deterrence Fund for the fiscal year July 1, 2008, to June 30,

21 2009, to carry out the provisions of this act.

22 Section 7. This act shall take effect in 60 days.
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