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AN ACT

Provi ding for prohibitions on enploying unauthorized aliens and
for penalties and enforcenent.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Legal
Pennsyl vani a Wor kers Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shall
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Contract." All types of governnent entity agreenents,
regardl ess of what they may be called, for the procurenent of
services in this Comobnweal t h.

"Contractor.” Any person who has a contract with a

government entity.
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"Econom c devel opnent incentive." Any grant, |oan or
per f or mance- based i ncentive fromany governnment entity that is
awar ded after Decenber 31, 2008.

"Enploy." Hring an enpl oyee after Decenber 31, 2008.

"Enpl oyee.” Any person who provides services or |abor for an
enpl oyer in this Comonweal th for wages or other remuneration.
The term does not include an i ndependent contractor.

"Enpl oyer." Any individual or type of organization that
transacts business in this Conmonwealth, that has a |icense and
enpl oys one or nore enployees in this Coomonwealth. In the case
of an independent contractor, the term neans the independent
contractor and does not nean the person or organization that
uses the contract |abor. The term i ncl udes:

(1) The Commonweal t h.

(2) Any political subdivision of the Conmonweal t h.

(3) Self-enployed persons.

(4) The owner of real property on which is to be erected
one or nore buildings, regardl ess of type, whether or not the
owner has one or nore enployees or entities with which the
owner has contracted in relation to the real property.
"E-Verify program" The enploynment eligibility verification

pilot programas jointly adm ni stered by the Departnent of
Honel and Security and the Social Security Adm nistration or any
of its successor prograns.

"Governnent entity." The Commonweal th or any of its
political subdivisions. The termincludes any agency, authority,
board or conm ssion of the Conmonwealth or any of its political
subdi vi si ons.

"I ndependent contractor.” Any individual or entity that

carries on an independent business, that contracts to do a piece
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of work according to the individual's or entity's own neans and
nmet hods and that is subject to control only as to results.
Whet her an individual or entity is an independent contractor is
determ ned on a case-by-case basis through various factors,
i ncl udi ng whet her the individual or entity:
(1) Supplies the tools or materials.
(2) Makes services available to the general public.
(3) Works or may work for a nunber of clients at the
same tine.
(4) Has an opportunity for profit or loss as a result of
| abor or service provided.
(5) Invests in the facilities for work.
(6) Directs the order or sequence in which the work is
conpl et ed.
(7) Determ nes the hours when the work is conpl eted.

"License." Any license, registration, permt or certificate
granted or provided by a governnment entity.

"Services." The furnishing of labor, time or effort in this
Commonweal th by a contractor or subcontractor. The term i ncl udes
construction or naintenance of any structure, building or
transportation facility or inprovenent of real property.

"Subcontractor.” A person who contracts to performwork or
render service to a contractor or to another subcontractor as a
part of a contract with a governnent entity.

"Unaut hori zed alien.”™ An alien who does not have the | egal
right or authorization under Federal law to work in the United
States as described in section 274A(h)(3) of the Imm gration and
Nationality Act (66 Stat. 163, 8 U S.C 81324a(h)(3)).

Section 3. Know ngly enpl oyi ng unaut hori zed al i ens prohibited.

An enpl oyer shall not know ngly enploy an unauthorized alien.
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If, in the case when an enpl oyer uses a contract, subcontract or
ot her independent contractor agreenent to obtain the |abor of an
alien in this Conmmonweal th, the enpl oyer know ngly contracts
wi th an unauthorized alien or with a person who enpl oys or
contracts with an unauthorized alien to performthe |abor, the
enpl oyer violates this section.
Section 4. Intentionally enploying unauthorized aliens

pr ohi bi t ed.

An enpl oyer shall not intentionally enploy an unauthorized
alien. If, in the case when an enpl oyer uses a contract,
subcontract or other independent contractor agreenment to obtain
the labor of an alien in this Conmonweal th, the enpl oyer
intentionally contracts with an unauthorized alien or with a
per son who enploys or contracts with an unauthorized alien to
performthe | abor, the enpl oyer violates this section.

Section 5. Conpl aints.

(a) Form--The attorney general shall prescribe a conplaint
formfor a person to allege a violation of section 3 or 4. The
conpl ai nant shall not be required to list the conplainant's
Soci al Security nunber on the conplaint formor to have the
conplaint formnotarized. On receipt of a conplaint on a
prescri bed conplaint formthat an enpl oyer allegedly know ngly
or intentionally enploys an unauthorized alien, the Attorney
CGeneral or district attorney shall investigate whether the
enpl oyer has violated section 3 or 4. If a conplaint is received
but is not submtted on a prescribed conplaint form the
Attorney Ceneral or district attorney may investigate whet her
t he enpl oyer has violated section 3 or 4. This subsection shal
not be construed to prohibit the filing of anonynous conpl ai nts

that are not submtted on a prescribed conplaint form The
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1 Attorney Ceneral or district attorney shall not investigate

2 conplaints that are based solely on race, color or national

3 origin. Aconplaint that is submtted to a district attorney

4 shall be submtted to the district attorney in the county in

5 which the alleged unauthorized alien is or was enpl oyed by the
6 enployer. The county sheriff or any other |ocal |aw enforcenent
7 agency may assist in investigating a conplaint. Wen

8 investigating a conplaint, the Attorney General or district

9 attorney shall verify the work authorization of the alleged

10 wunauthorized alien with the Federal Governnent pursuant to

11 section 642(c) of the Omibus Consolidated Appropriations Act
12 for Fiscal Year 1997 (Public Law 104-208, 8 U.S.C. 8§ 1373(c)). A
13 State or local official shall not attenpt to independently make
14 a final determ nation on whether an alien is authorized to work
15 in the United States. An alien's immgration status or work

16 authorization status shall be verified with the Federal

17 Government pursuant to section 642(c) of the Omi bus

18 Consolidated Appropriations Act for Fiscal Year 1997.

19 (b) Penalty.--A person who knowingly files a fal se and
20 frivol ous conplaint under this section comrits a m sdeneanor of
21 the third degree.
22 Section 6. Determ nation.
23 If, after an investigation, the Attorney General or district
24 attorney determnes that a conplaint is not false and frivol ous:
25 (1) The Attorney General or district attorney shal
26 notify the United States inmm gration and custons enforcenment
27 of the unauthorized alien.
28 (2) The Attorney General or district attorney shal
29 notify the local |aw enforcenent agency of the unauthorized
30 al i en.
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(3) The Attorney General shall notify the appropriate
district attorney to bring an action pursuant to section 7 if
the conplaint was originally filed with the Attorney Ceneral.

Section 7. Action agai nst enpl oyer.

An action for a violation of section 3 or 4 shall be brought
agai nst the enployer by the district attorney in the county
where the unauthorized alien enployee is or was enpl oyed by the
enpl oyer. The district attorney shall not bring an action
agai nst any enpl oyer for any violation of section 3 or 4 that
occurs before January 1, 2009. A second violation of section 3
or 4 shall be based only on an unauthorized alien who is or was
enpl oyed by the enployer after an action has been brought for a
viol ati on of section 3 or 4.

Section 8. Court action.

(a) First violation.--For a first violation of section 3 or
4 as described in section 9, the court shall:

(1) Oder the enployer to term nate the enpl oynent of
al | unaut horized aliens.

(2) Oder the enployer to be subject to a three-year
probati onary period for the business |ocation where the
unaut hori zed alien perfornmed work for a violation of section
3 or a five-year probationary period for the business
| ocati on where the unauthorized alien perfornmed work for a
vi ol ation of section 4. During the probationary period, the
enpl oyer shall file quarterly reports with the district
attorney of each new enpl oyee who is hired by the enpl oyer at
t he busi ness | ocation where the unauthorized alien perfornmed
wor K.

(b) Knowing violation.--For a first violation of section 3,

the court:
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(1) Shall order the enployer to file a signed sworn
affidavit with the district attorney within three business
days after the order is issued. The affidavit shall state
that the enployer has term nated the enpl oynent of al
unaut hori zed aliens in this Commonweal th and that the
enployer will not intentionally or know ngly enpl oy an
unaut horized alien in this Commonweal th. The court shal
order the appropriate agencies to suspend all |icenses that
are held by the enployer if the enployer fails to file a
signed sworn affidavit with the district attorney within
t hree busi ness days after the order is issued. Al licenses
that are suspended under this subsection shall renmain
suspended until the enployer files a signed sworn affidavit
with the district attorney. Notwi thstanding any other |[aw, on
filing of the affidavit, the suspended |icenses shall be
reinstated i mredi ately by the appropriate agencies. For the
pur poses of this subsection, the |icenses that are subject to
suspensi on under this subsection are all |icenses that are
hel d by the enpl oyer specific to the business |ocation where
t he unaut hori zed alien performed work. If the enpl oyer does
not hold a license specific to the business |ocation where
t he unaut hori zed alien performed work, but a license is
necessary to operate the enpl oyer's business in general, the
|icenses that are subject to suspension under this subsection
are all licenses that are held by the enployer at the
enpl oyer's primary place of business. On receipt of the
court's order and notw t hstanding any other |aw, the
appropriate agencies shall suspend the |licenses according to
the court's order. The court shall send a copy of the court's

order to the Attorney Ceneral, and the Attorney Ceneral shal
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mai ntai n the copy pursuant to section 10.
(2) WMy order the appropriate agencies to suspend al
i censes described in paragraph (1) that are held by the
enpl oyer for a period of tine not to exceed ten business
days. The court shall base its decision to suspend under this
par agr aph on any evidence or information submtted to it
during the action for a violation of section 3 and shal
consider the following factors, if relevant:
(1) The nunber of unauthorized aliens enployed by
t he enpl oyer.
(ii) Any prior m sconduct by the enpl oyer.
(i1ii1) The degree of harmresulting fromthe
vi ol ati on.
(iv) Wether the enployer nmade good faith efforts to
conply with any applicabl e requirenents.
(v) The duration of the violation.
(vi) The role of the directors, officers or
principals of the enployer in the violation.
(vii) Any other factors the court deens appropriate.
(c) Second violation.--For a second violation of section 3
or 4, as described in section 9, the court shall order the
appropriate agencies to pernmanently revoke all |icenses that are
hel d by the enpl oyer specific to the business |ocation where the
unaut hori zed alien perfornmed work. If the enployer does not hold
a license specific to the business |ocation where the
unaut hori zed alien performed work, but a license is necessary to
operate the enpl oyer's business in general, the court shal
order the appropriate agencies to permanently revoke al
licenses that are held by the enployer at the enployer's prinmary

pl ace of business. On receipt of the order and notw t hstandi ng
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any other |law, the appropriate agencies shall inmmediately revoke

the |icenses.

4,

(d) Intentional violation.--For a first violation of section
the court shall:
(1) Order the appropriate agencies to suspend al
| icenses described in paragraph (2) that are held by the
enpl oyer for a mninmum of ten days. The court shall base its
deci sion on the length of the suspension under this paragraph
on any evidence or information submtted to it during the
action for a violation of section 4 and shall consider the
following factors, if relevant:
(1) The nunber of unauthorized aliens enployed by
t he enpl oyer.
(ii) Any prior m sconduct by the enpl oyer.
(i1ii1) The degree of harmresulting fromthe
vi ol ati on.
(iv) Wether the enployer nmade good faith efforts to
conply with any applicabl e requirenents.
(v) The duration of the violation.
(vi) The role of the directors, officers or
principals of the enployer in the violation.
(vii) Any other factors the court deens appropriate.
(2) Oder the enployer to file a signed sworn affidavit
with the district attorney. The affidavit shall state that
t he enpl oyer has term nated the enpl oynent of al
unaut hori zed aliens in this Commonweal th and that the
enployer will not intentionally or know ngly enpl oy an
unaut hori zed alien in this Conmonweal th. The court shal
order the appropriate agencies to suspend all |icenses that

are held by the enployer if the enployer fails to file a
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1 signed sworn affidavit with the district attorney within

2 t hree busi ness days after the order is issued. Al licenses

3 that are suspended under this subsection for failing to file
4 a signed sworn affidavit shall remain suspended until the

5 enpl oyer files a signed sworn affidavit with the district

6 attorney. For the purposes of this subsection, the |icenses

7 that are subject to suspension under this subsection are al

8 licenses that are held by the enployer specific to the

9 busi ness | ocati on where the unauthorized alien perforned

10 work. If the enployer does not hold a license specific to the
11 busi ness | ocati on where the unauthorized alien perforned

12 work, but a license is necessary to operate the enployer's

13 business in general, the licenses that are subject to

14 suspensi on under this subsection are all |icenses that are

15 hel d by the enpl oyer at the enployer's prinmary place of

16 busi ness. On recei pt of the court's order and notw thstandi ng
17 any other |aw, the appropriate agencies shall suspend the

18 | icenses according to the court's order. The court shall send
19 a copy of the court's order to the Attorney General, and the
20 Attorney Ceneral shall maintain the copy pursuant to section
21 10.
22 Section 9. Determnation of violation.
23 The violation shall be considered:
24 (1) A first violation by an enployer at a business
25 | ocation if the violation did not occur during a probationary
26 period ordered by the court under this act for that
27 enpl oyer' s busi ness | ocati on.
28 (2) A second violation by an enpl oyer at a business
29 | ocation if the violation occurred during a probationary
30 period ordered by the court under this act for that
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enpl oyer' s busi ness | ocati on.
Section 10. Database.
The Attorney Ceneral shall maintain copies of court orders

that are received pursuant to section 8 and shall maintain a

1

2

3

4

5 database of the enpl oyers and busi ness | ocations that have a

6 first violation of section 3 or 4 and nake the court orders

7 available on the Attorney General's Internet website.

8 Section 11. Determnation of unauthorized alien status.

9 On determ ni ng whet her an enpl oyee i s an unauthorized alien,
10 the court shall consider only the Federal Government's

11 determ nation pursuant to section 642(c) of the Omi bus

12 Consol i dated Appropriations Act for Fiscal Year 1997 (Public Law
13 104-208, 8 U.S.C. 8 1373(c)). The Federal CGovernment's

14 determ nation creates a rebuttable presunption of the enployee's
15 |awful status. The court may take judicial notice of the Federal
16 Governnent's determ nation and nmay request the Federal

17 Governnment to provide automated or testinonial verification

18 pursuant to section 642(c) of the Omi bus Consol i dated

19 Appropriations Act for Fiscal Year 1997.

20 Section 12. Proof.

21 For the purposes of this act, proof of verifying the

22 enploynent authorization of an enpl oyee through the E-Verify

23 programcreates a rebuttable presunption that an enployer did
24 not know ngly enploy an unauthorized alien.

25 Section 13. Affirmative defense.

26 For the purposes of this act, an enployer that establishes
27 that it has conplied in good faith with the requirenents of

28 274A(b) of the Imm gration and Nationality Act (66 Stat. 163, 8
29 U S.C. § 1324a(b)) establishes an affirmative defense that the
30 enployer did not knowi ngly or intentionally enploy an
20080H2202B4367 - 11 -
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unaut hori zed alien. An enployer is considered to have conplied
with the requirenments of section 274A(b) of the Inmm gration and
Nationality Act, notw thstanding an isol ated, sporadic or
accidental technical or procedural failure to neet the
requirenents, if there is a good faith attenpt to conply with

t he requirenents.

Section 14. Verification of enploynment eligibility.

(a) Requirenent.--After Decenber 31, 2008, every enployer,
after hiring an enployee, shall verify the enpl oynent
eligibility of the enpl oyee through the E-Verify program

(b) Registration.--In addition to any other requirenment for
an enpl oyer to receive an econom c devel opnent incentive froma
government entity, the enployer shall register with and
participate in the E-Verify program Before receiving the
econoni ¢ devel opnent incentive, the enployer shall provide proof
to the government entity that the enployer is registered with
and is participating in the E-Verify program |f the governnent
entity determ nes that the enployer is not conplying with this
subsection, the governnment entity shall notify the enployer by
certified mail of the governnment entity's determ nation of
nonconpl i ance and the enployer's right to appeal the
determ nation. On a final determ nation of nonconpliance, the
enpl oyer shall repay all nobneys received as an economc
devel opnent incentive to the governnment entity within 30 days of
the final determ nation

(c) List.--Every three nonths, the Attorney Ceneral shal
request fromthe Departnent of Honmel and Security a |ist of
enpl oyers fromthis Coomonwealth that are registered with the E-
Verify program On receipt of the list of enployers, the

Attorney Ceneral shall make the |ist available on the Attorney
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General 's Internet website.
Section 15. Governnment procurenent.

(a) Contracts.--After Decenber 31, 2008, a governnment entity
shall not award a contract to any contractor or subcontractor
that fails to conply with section 14(a). Every governnment entity
shall ensure that every governnent entity contractor and
subcontractor conplies with the Federal inmgration | aws and
regul ations that relate to their enployees and section 14(a).
Every governnent entity shall require that every governnent
entity contract include all of the follow ng provisions:

(1) That each contractor and subcontractor warrants
their conpliance with all Federal immgration |aws and
regul ations that relate to their enployees and their
conpliance with section 14(a).

(2) That a breach of a warranty under paragraph (1)
shal | be deenmed a material breach of the contract that is
subject to penalties up to and including term nation of the
contract.

(3) That the governnent entity retains the |egal right
to inspect the papers of any contractor or subcontractor
enpl oyee who works on the contract to ensure that the
contractor or subcontractor is conplying with the warranty
under paragraph (1).

(b) Verification.--Every government entity that enters into
a contract shall establish procedures to conduct random
verification of the enpl oynent records of governnent entity
contractors and subcontractors to ensure that the contractors
and subcontractors are conplying with their warranti es.

(c) Conpliance with Federal |aw --A governnment entity shal

not deem a governnment entity contractor or subcontractor in
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material breach of a contract if the contractor or subcontractor
establishes that it has conplied with the enpl oynent
verification provisions prescribed by sections 274A and 274B of
the Immgration and Nationality Act (66 Stat. 163, 8 U.S.C. §
1324a and 1324b) and the E-Verify requirenments prescribed by
section 14(a).

Section 16. Ef fecti ve date.
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This act shall take effect in 60 days.
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