PRI OR PRI NTER S NO. 1880 PRINTER S NO. 1990

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1528 %5

| NTRODUCED BY STURLA, DeWEESE, WHEATLEY, EACHUS, GERGELY, SURRA,
D. O BRIEN, GALLOMY AND DALEY, JUNE 12, 2007

AS REPORTED FROM COWM TTEE ON COMVERCE, HOUSE OF
REPRESENTATI VES, AS AMENDED, JUNE 19, 2007

AN ACT

1 Anending the act of March 4, 1971 (P.L.6, No.2), entitled "An
2 act relating to tax reformand State taxation by codifying
3 and enunerating certain subjects of taxation and inposing

4 t axes thereon; providing procedures for the paynent,

5 col l ection, adm nistration and enforcenent thereof; providing
6 for tax credits in certain cases; conferring powers and

7 i mposi ng duties upon the Departnent of Revenue, certain

8 enpl oyers, fiduciaries, individuals, persons, corporations
9 and other entities; prescribing crinmes, offenses and

10 penalties,” providing for a film production tax credit and
11 conferring powers and inposing duties upon the Departnent of
12 Community and Econom c Devel opnent.

13 The General Assenbly of the Conmonweal th of Pennsyl vani a
14 hereby enacts as foll ows:
15 Section 1. The act of March 4, 1971 (P.L.6, No.2), known as

16 the Tax Reform Code of 1971, is anmended by adding an article to

17 read:
18 ARTI CLE XVII-D
19 FI LM PRODUCTI ON TAX CREDI T

20 Section 1701-D. Scope of article.

21 This article relates to fil mproduction tax credits.

22 Section 1702-D. Definitions.
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The foll owi ng words and phrases when used in this article

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Departnent."” The Departnent of Conmmunity and Econoni c

Devel opnent of the Commonweal t h.

"Film" A feature film a television film a television talk

or gane show series, a television commercial or a tel evi sion

pi |l ot or each epi sode of a television series which is intended

as progranm ng for a national or reqgi onal audi ence. The term

does not include a production featuring news, current events,

weat her and narket reports, or public progranm ng, sports event,

awar ds show or other gala event, a production that solicits

funds, a producti on contai ni ng obscene nmateri al or perfornmances

as defined in 18 Pa.C.S. 8§ 5903(b) (relating to obscene and

ot her sexual materials and perfornmances) or a production

primarily for private, political, industrial, corporate or

i nstituti onal purposes.

"Film production tax credit." The credit provided under this
article.
"Pass-through entity." A partnership as defined in section

301(n.0) or a Pennsylvania S corporation as defined in section

301(n.1).

"Pennsyl vani a producti on expense." A producti on expense

incurred in this Commonweal th. Fhe AS APPLI ED TO WAGES AND

SALARIES, THE term i ncludes only wages and sal ari es on whi ch the

t axes i nposed by Article Il1l or IV wll be paid or accrued.

"Producti on expense." An expense incurred in the production

of afilm The termincludes the anount of wages and sal ari es of

i ndi viduals enployed in the production of the film the costs of

construction, operations, editing, photography, sound
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synchroni zati on, |lighting, wardrobe and accessories; the cost of

| easi ng vehicles; the cost of transportation to or froma

Pennsyl vania train station, bus depot or airport; the cost of

i nsurance coverage if the insurance i s purchased through a

Pennsyl vani a- based i nsurance agent; the costs of food and
| odgi ng; the purchase of nusic or story rights if thepurchase
prHce—is—under—$1-000000- the rights are purchased from a

Pennsyl vani a resident or an entity subject to taxation in this

Commpnweal th and the transaction i s subject to taxati on under

Article Ill, IV or VI;: and the cost of rental of facilities and

equi pnent, if rented fromor through a Pennsyl vani a resi dent or

an entity subject to taxation in this Conmonwealth. The term

does not i ncl ude:

(1) deferred, | everaged or profit participation paid or

to be paid to individuals enployed in the producti on of the

film

(2) devel opnent costs; or

(3) expenses incurred in narketi ng or adverti sing a

"Qualified fil mproducti on expense." A Pennsyl vani a

producti on expense if at | east 60% of the total expenses are

Pennsyl vani a producti on expenses.

"Qualified tax liability." The liability for taxes inposed

under Article Ill, IV or VI. The termshall not include any tax

wi t hhel d by an enpl oyer from an enpl oyee under Article I11.

"Start date." The first day of princi pal photography in this

Commpnweal t h.

"Taxpayer." A film production conpany subject to tax under

Article Ill, IV or VI. The term does not include contractors or

subcontractors of a fil m producti on conpany.
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Section 1703-D. Credit for qualified fil m producti on expenses.

(a) Application.--A taxpayer may apply to the departnment for

a filmproduction tax credit under this section. The application

shall be on the formrequired by the departnent.

(b) Review and approval . --The departnent shall reviewthe

application. Upon deternmning the qualified fil mproduction

expense anpunt for the taxpayer, the departnent nmay approve the

t axpayer for a filmproduction tax credit.

(c) Contract.--1f the departnent approves the taxpayer's

appli cati on under subsection (b), the departnent and the

t axpayer shall enter into a contract containing the foll ow ng:

(1) An item zed |list of production expenses incurred or

to be incurred.

(2) An item zed |list of Pennsyl vani a producti on expenses

incurred or to be incurred.

(3) Wth respect to a contract entered into prior to

conpl eti on of production, a conm tnent by the taxpayer to

incur the qualified film producti on expenses as item zed.

(4) The start date.

(5) Any other informati on the departnent deens

appropri at e.

(d) Certificate.--Upon execution of the contract required by

subsection (c), the departnent shall award the taxpayer a film

production tax credit and i ssue the taxpayer a fil m production

tax credit certificate.

(e) Limtations.--The following limtations shall apply:

(1) The aggregate anount of fil m production tax credits

awar ded by the departnent under subsection (d) to a taxpayer

for a filmmay not exceed 25% of the qualified film

producti on expenses to be incurred.
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(2) A taxpayer with a budget for a filmthat is | ess

t han $2, 000, 000 shall not be eligible to apply for a film

production tax credit under this article for that film

unl ess the taxpayer receives a witten waiver of this

requi renent fromthe departnent.

(3) A taxpayer has received a grant under 12 Pa.C. S. §

4106 (relating to approval) shall not be eligible for a film

production tax credit under this act for the sane film

(4) The aggregate anmount of fil m production tax credits

clained by a taxpayer under section 1704-D may not exceed the

anount awarded for the departnent under this section for the

t axpayer for that taxable year.

Secti on 1704-D. Fil m production tax credits.

A taxpayer nmay claima filmproduction tax credit against the

qualified tax liability of the taxpayer.

Section 1705-D. Carryover, carryback, refund and assi gnnent of

credit.

(a) GCeneral rule.--1f the taxpayer cannot use the entire

anount of the film production tax credit for the taxable year in

which the filmproduction tax credit is first approved, then the

excess may be carried over to succeedi ng taxable years and used

as a credit against the qualified tax liability of the taxpayer

for those taxable years. Each tine the fil m producti on tax

credit is carried over to a succeedi nqg taxable year, it shall be

reduced by the anpunt that was used as a credit during the

i mmedi ately precedi ng taxable year. The fil m producti on tax

credit provided by this article may be carri ed over and appli ed

to succeedi ng taxable years for no nore than three taxabl e years

following the first taxable year for which the taxpayer was

entitled to claimthe credit.
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(b)Y Application.--A film production tax credit approved by

the departnment in a taxable year first shall be appli ed agai nst

the taxpayer's qualified tax liability for the current taxable

vear as of the date on which the credit was approved before the

filmproduction tax credit can be applied agai nst any tax

liability under subsection (a).

(c) No carryback.--A taxpayer is not entitled to carry back

all or any portion of an unused fil m production tax credit

granted to the taxpayer under this article.

(d) Refund.--If the anount of the film production tax credit

granted to a taxpayer under this article exceeds the taxpayer's

qualified tax liability for the taxable year in which the credit

is being clained and if the taxpayer has not sold or assi gned

all or any portion of the fil mproduction tax credit pursuant to

subsection (e), the excess shall be refunded to the taxpayer

provi ded that the Departnent of Revenue has nmade a findi ng that

the taxpayer has filed all required State tax reports and

returns for all applicable taxable years and pai d any bal ance of

State tax due as deternined at settlenent, assessment or

deterni nation by the Departnent of Revenue.

(e) Sale or assignnent.--The foll owi ng shall apply:

(1) A taxpayer, upon application to and approval by the

departnent, may sell or assign, in whole or in part, a film

production tax credit granted to the taxpayer under this

article.

(2) The departnent and the Departnent of Revenue shal

jointly pronul gate requl ati ons for the approval of

applications under this subsecti on.

(3) Before an application is approved, the Departnent of

Revenue nust nmake a finding that the applicant has filed al
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1 required State tax reports and returns for all applicable

2 t axabl e years and paid any bal ance of State tax due as

3 determ ned at settlenent, assessnent or determ nation by the
4 Depart nment of Revenue.

5 (4) Notw thstanding any other provision of |aw, the

6 Departnment of Revenue shall settle, assess or determ ne the
7 tax of an applicant under this subsection within 90 days of

8 the filing of all required final returns or reports in

9 accordance with section 806.1(a)(5) of the act of April 9,

10 1929 (P.L.343, No.176), known as The Fiscal Code.

11 (f) Purchasers and assignees.--The purchaser or assi gnee of
12 all or a portion of a filmproduction tax credit under

13 subsection (e) shall inmediately claimthe credit in the taxable
14 vyear in which the purchase or assignnent is nmade. The anount of
15 the filmproduction credit that a purchaser or assignee may use
16 against any one qualified tax liability may not exceed 50% of

17 such qualified tax liability for the taxable year. The purchaser
18 or _assignee may not carry back or obtain a refund of the film
19 production tax credit. The purchaser or assignee shall notify
20 the Departnment of Revenue of the seller or assignor of the film
21 production tax credit in conpliance with procedures specified by
22 the Departnent of Revenue.
23 Section 1706-D. Determination of qualified film production
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25 In prescribing standards for determ ning which production
26 expenses are considered qualified film production expenses for
27 purposes of conputing the credit provided by this article, the
28 departnent shall consider:

29 (1) The location where services are perforned.

30 (2) The residence or business |ocation of the person or
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persons perfornm ng the service.

(3) The | ocation where supplies are consuned.

(4) Oher factors the departnent deterni nes are

rel evant.

1
2
3
4
5 Section 1707-D. Penalty.
6
7
8
9

A taxpayer which clains a filmproduction tax credit and

fails to incur the anount of qualified fil mproducti on expenses

agreed to in section 1703-D(c)(3) for a filmin that taxable

vear shall repay to the Commpbnweal th the anount of the film

10 production tax credit clained under this article for the film

11 including any suns refunded to the taxpayer under section 1705-

12 D(d).
13 Section 1708-D. Pass-t hrough entity.

14 (a) Ceneral rule.--1f a pass-through entity has any unused

15 tax credit under section 1705-D, it nmay elect in witing,

16 according to procedures established by the Departnent of

17 Revenue, to transfer all or a portion of the credit to

18 shareholders, nenbers or partners in proportion to the share of

19 distributive income to which the sharehol der, nenber or partner

20 is entitled.

21 (b) Limtation.--The credit provided under subsection (a)

22 cannot be clained under this article for the sane qualified film

23 producti on expense by pass-through entity and a shar ehol der,

24 nenber or partner of a pass-through entity.

25 (c) Application.--A sharehol der, nmenber or partner of a

26 pass-through entity to whoma credit is transferred under

27 subsection (a) shall imediately claimthe credit in the taxable

28 vyear in which the transfer is nade. The sharehol der, nenber or

29 partner may not carry forward, carry back, obtain a refund of or

30 sell or assign the credit.
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Secti on 1709-D. Depart nent qui del i nes.

The departnment shall develop witten guidelines for the

i mpl enentation of the provisions of this article.

SECTION 1710-D. REPORT TO GENERAL ASSEMBLY. <—

THE SECRETARY OF COVMUNI TY AND ECONOM C DEVELOPMENT SHALL

SUBM T AN ANNUAL_ REPORT TO THE GENERAL ASSEMBLY | NDI CATI NG THE

EFFECTI VENESS OF THE CREDI T PROVIDED BY TH S ARTI CLE NO LATER

THAN MARCH 15 FOLLOWN NG THE YEAR IN VWHI CH THE CREDI TS WERE

APPROVED. THE REPORT SHALL | NCLUDE THE NAMES OF ALL TAXPAYERS

UTILIZING THE CREDIT AS OF THE DATE OF THE REPORT AND THE AMOUNT

OF CREDI TS APPROVED AND UTI LI ZED BY EACH TAXPAYER.

NOTW THSTANDI NG ANY LAW PROVI DI NG FOR THE CONFI DENTIALITY OF TAX

RECORDS, THE | NFORVATI ON CONTAI NED IN THE REPORT SHALL BE PUBLI C

| NFORVATI ON.  THE REPORT NMAY ALSO | NCLUDE ANY RECOVIVENDATI ONS FOR

CHANGES IN THE CALCULATI ON OR ADM NI STRATI ON OF THE CREDI T.

Section 2. The addition of Article XVII-D of the act shal
apply to:
(1) qualified filmproduction expenses incurred after
Decenber 31, 2006; and
(2) taxable years comencing after Decenber 31, 2006.

Section 3. This act shall take effect imediately.
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