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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1504 55
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AN ACT

Providing for public records in privatization of public service
contracts; and inposing penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Public
Servi ces Records Act.

Section 2. Declaration of policy.

The CGeneral Assenbly finds and declares that using private
contractors to provide public services formerly provided by
publ i c enpl oyees does not always pronote the public interest. To
ensure that residents of this Comonweal th receive high-quality
public services at |ow cost, with due regard for the taxpayers
of this Commonweal th, the service recipients and the needs of

public and private workers, the CGeneral Assenbly finds it
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necessary to ensure that access to public informtion guaranteed
by the act of June 21, 1957 (P.L.390, No.212), referred to as
the Right-to-Know Law, is not in any way hindered by public
servi ces being provided by private contractors.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency." Includes an executive office, departnent,

di vi si on, board, comm ssion or other office or officer in the
executive branch of the governnent.

"Enpl oyee of a private contractor.” |Includes a worker
directly enployed by a private contractor as well as an enpl oyee
of a subcontractor or an independent contractor that provides
supplies or services to a private contractor. The term i ncl udes
former enpl oyees of a private contractor or subcontractor and
former i ndependent contractors.

"Person.” Includes an individual, institution, Federal,
State or | ocal governnental entity or any other public or
private entity.

"Private contractor.”™ Any entity which enters into a
privatization contract.

"Privatization contract.” An agreenent or conbination or
series of agreenents by which a nongovernnental person or entity
agrees with an agency to provide services, valued at $100, 000 or
nore, which are substantially simlar to and in Iieu of services
previ ously provided or that could have been provided in whole or
in part, by regular enployees of an agency.

"Public record.” A public record as defined in section 1 of

the act of June 21, 1957 (P.L.390, No.212), referred to as the
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Ri ght -t o- Know Law. The term i ncl udes any docunent relating to
the privatization contract or performance under the contract,
prepared, received or retained by a contractor or subcontractor
whet her the docunent be handwitten, typed, tape-recorded,
printed, photocopi ed, photographed or recorded by any other

nmet hod.

"Services." Includes, with respect to a private contractor,
all aspects of the provision of services provided by a private
contractor pursuant to a privatization contract or any services
provi ded by a subcontractor of a private contractor.

"Subcontractor."” A subcontractor of a private contractor for
wor k under a privatization contract or an amendnent to a
privatization contract.

Section 4. Public record ownership and access.

(a) Omnership of public records.--

(1) No contractor or subcontractor, or enployee or agent
of a contractor or subcontractor, shall have any ownership
rights or interest in any public records which the
contractor, subcontractor, enployee or agent possesses,
nodi fies or creates pursuant to a contract, subcontract or
amendnent to a contract or subcontract.

(2) No contractor or subcontractor or enployee or agent
of a contractor or subcontractor shall inpair the integrity
of any public records which the contractor, subcontractor,
enpl oyee or agent possesses or creates.

(3) Public records which a contractor, subcontractor or
enpl oyee or agent of a contractor or subcontractor possesses,
nodi fies or creates pursuant to a contract or subcontract
shall at all tinmes and for all purposes remain the property

of the Commopnweal t h.
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(b) Public access to information.--

(1) Any public record which an agency provides to a
contractor or subcontractor or which a contractor or
subcontractor creates shall be and remain a public record for
t he purposes of the act of June 21, 1957 (P.L.390, No.212),
referred to as the R ght-to-Know Law, and the enforcenent
provi sions of that |law shall apply to any failure to disclose
records under this section.

(2) Wth regard to any public record, the agency and the
contractor or subcontractor shall have a joint and several
obligation to conply with the obligations of the agency under
the Ri ght-to-Know Law, provided the determ nation of whether
to disclose a particular record or type of record shall be
made sol ely by the agency.

(3) No contractor or subcontractor or enployee or agent
of a contractor or subcontractor shall disclose to the public
any public records:

(1) Wich it possesses, nodifies or creates pursuant
to a contract, subcontract or amendnment to a contract or
subcontract.

(ii) Wich the agency:

(A) is prohibited fromdisclosing pursuant to
Federal or State law in all cases;

(B) may disclose pursuant to Federal or State
law only to certain entities or individuals or under
certain conditions; or

(© may withhold fromdisclosure pursuant to
Federal or State | aw

(4) No provision of this subsection shall be construed

to prohibit any contractor from disclosing public records to
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1 any of its subcontractors to carry out the purposes of its

2 subcontract.

3 (5) No contractor or subcontractor or enployee or agent
4 of a contractor or subcontractor shall sell, market or

5 otherwi se profit fromthe disclosure or use of any public

6 records which are in its possession pursuant to a contract,

7 subcontract or amendrment to a contract or subcontract, except
8 as authorized in the contract, subcontract or amendnent.

9 (6) Any contractor or subcontractor or enployee or agent
10 of a contractor or subcontractor which | earns of any

11 violation of this section shall, no | ater than seven cal endar
12 days after learning of the violation, notify the agency and
13 the Attorney Ceneral of the violation.

14 (c) Penalties.--In addition to any renedi es provi ded under
15 the Right-to-Know Law

16 (1) |If any person violates subsection (a) or (b), the
17 Attorney Ceneral nay bring an action against the person

18 seeki ng:

19 (i) danmages on behalf of the State for the
20 vi ol ati on;
21 (i) restitution for danmages suffered by any person
22 as a result of the violation; or
23 (ti1) inmposition and recovery of a civil penalty of
24 not nmore than $50, 000 for the violation.
25 (2) In addition to the remedi es under paragraph (1), any
26 person aggrieved by a violation of subsection (a) or (b) may
27 bring an action to recover any damages suffered as a result
28 of the violation.
29 (3) In any action brought under paragraph (1) or (2),
30 the court nay:
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(i) order disgorgenent of any profits or other
benefits derived as a result of a violation of subsection

(a) or (b);

(i1i) award punitive damages, costs and reasonabl e
attorney fees; and
(ti1) order injunctive or other equitable relief.

(4) Proof of public interest or public injury shall not
be required in any action brought under paragraph (1) or (2).
No action may be brought under paragraph (1) or (2) nore than
three years after the occurrence of the violation.

(5) Any person who knowingly and willfully violates
subsection (a) or (b) shall, for each violation, be fined not
nore than $5,000 or inprisoned for not |ess than one year nor
nore than five years, or both.

Section 19. Nonpreenption.

Not hing in this act preenpts any other | aw and nothing in
this act shall be construed or interpreted to inpair or dimnish
in any way the authority of any locality, nunicipality or
subdi vi sion to enact and enforce any | aw which provi des
equi val ent or greater protection for its enpl oyees.

Section 20. Applicability.

This act shall apply to any privatization contract entered
into after the effective date of this act.
Section 21. Effective date.

This act shall take effect in 60 days.
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