PRINTER S N0 1465

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1186 %5

| NTRODUCED BY LEVDANSKY, DeWEESE, M CALL, BELFANTI, BRENNAN
CALTAG RONE, CARRCLL, DALEY, DeLUCA, FABRIZI O FRANKEL,
FREEMAN, GOODVAN, HALUSKA, HANNA, HORNAMAN, JOSEPHS, KORTZ,
LEACH, MJUNDY, MYERS, PETRARCA, PETRONE, MARSHALL, SABATI NA
SI PTROTH, SOLOBAY, STABACK, STURLA, TANGRETTI, WALKO AND
WANSACZ, MAY 1, 2007

REFERRED TO COW TTEE ON FI NANCE, MAY 1, 2007

AN ACT

1 Anending the act of March 4, 1971 (P.L.6, No.2), entitled "An

2 act relating to tax reformand State taxation by codifying

3 and enunerating certain subjects of taxation and inposing

4 t axes thereon; providing procedures for the paynent,

5 col l ection, adm nistration and enforcenent thereof; providing
6 for tax credits in certain cases; conferring powers and

7 i mposi ng duties upon the Departnent of Revenue, certain

8 enpl oyers, fiduciaries, individuals, persons, corporations

9 and other entities; prescribing crinmes, offenses and
10 penalties,” further providing, in corporate net incone tax,
11 for definitions, for inposition, for reports and paynent and
12 for consolidated reports; and further providing, in general
13 provi si ons, for underpaynent of estimted tax.

14 The General Assenbly of the Conmonweal th of Pennsyl vani a

15 hereby enacts as foll ows:

16 Section 1. Section 401(3)1(a) and (b), 2(a) and 4(c) and (5)
17 of the act of March 4, 1971 (P.L.6, No.2), known as the Tax

18 Reform Code of 1971, anended or added Decenber 23, 1983

19 (P.L.370, No.90), July 1, 1985 (P.L.78, No.29), August 4, 1991
20 (P.L.97, No.22), May 12, 1999 (P.L.26, No.4), June 22, 2001

21 (P.L.353, No.23), June 29, 2002 (P.L.559, No.89) and July 12,
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2006 (P.L.1137, No.116) are anended, clause (3)2 is anmended by
addi ng a phrase and the section is anended by addi ng cl auses to
read:

Section 401. Definitions.--The followi ng words, terns, and
phrases, when used in this article, shall have the neaning
ascribed to themin this section, except where the context
clearly indicates a different neaning:

* x *

(3) "Taxable income.” 1. (a) |In case the entire business
of the corporation is transacted within this Conmonweal th, for
any taxabl e year which begins on or after January 1, 1971,
taxabl e i ncone for the cal endar year or fiscal year as returned
to and ascertained by the Federal Government, or in the case of
a corporation participating in the filing of consolidated

returns to the Federal Governnent or that is not required to

file areturn with the Federal CGovernnent, the taxable incone

whi ch woul d have been returned to and ascertai ned by the Federal
Governnment if separate returns had been nade to the Federal
Government for the current and prior taxable years, subject,
however, to any correction thereof, for fraud, evasion, or error
as finally ascertained by the Federal Governnent.

(b) Additional deductions shall be allowed fromtaxable
i ncome on account of any dividends received from any ot her
corporation but only to the extent that such dividends are
included in taxable income as returned to and ascertai ned by the
Federal Governnent. For tax years beginning on or after January
1, 1991, additional deductions shall only be allowed for anmounts
i ncl uded, under section 78 of the Internal Revenue Code of 1986
(Public Law 99-514, 26 U.S.C. § 78), in taxable incone returned

to and ascertai ned by the Federal Governnment and for the anmount
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of any dividends received froma foreign corporation included in
taxabl e i ncone to the extent such dividends woul d be deducti bl e

in arriving at Federal taxable income if received froma

domestic corporation. For taxable years beginning on or after

January 1, 2009, if not otherwi se all owed as a deducti on, an

addi ti onal deduction is allowed for all dividends paid by one to

anot her of the included corporations of a unitary busi ness to

the extent those dividends are included in business i ncone of a

corporation that is required to deternmine its business i ncone

pur suant to paradgraph (1) of phrase (e) of subcl ause (2).

* * %

2. In case the entire business of any corporation, other
than a corporation engaged in doing business as a regul ated
i nvest ment conpany as defined by the Internal Revenue Code of
1986, is not transacted within this Commonweal th, the tax
i nposed by this article shall be based upon such portion of the
t axabl e i ncone of such corporation for the fiscal or cal endar
year, as defined in subclause 1 hereof, and may be determ ned as
foll ows:

(a) Division of Incone.

(1) As used in this definition, unless the context otherw se
requires:

(A) "Business inconme" neans incone arising fromtransactions
and activity in the regular course of the taxpayer's trade or
busi ness and i ncludes inconme fromtangi ble and intangible
property if either the acquisition, the nanagenent or the
di sposition of the property constitutes an integral part of the
t axpayer's regul ar trade or business operations. The term
i ncludes all income which is apportionabl e under the

Constitution of the United States.
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(B) "Commercial domicile" neans the principal place from
whi ch the trade or business of the taxpayer is directed or
managed.

(C "Conpensation"” neans wages, salaries, comm ssions and
any other formof remuneration paid to enpl oyes for personal
servi ces.

(D) "Nonbusiness incone" nmeans all incone other than
busi ness inconme. The term does not include inconme which is
apportionabl e under the Constitution of the United States.

(E) "Sales" nmeans all gross receipts of the taxpayer not
al l ocated under this definition other than dividends received,
interest on United States, state or political subdivision
obl i gations and gross recei pts heretofore or hereafter received
fromthe sale, redenption, maturity or exchange of securities,
except those held by the taxpayer primarily for sale to
custoners in the ordinary course of its trade or business.

(F) "State" nmeans any state of the United States, the
District of Colunbia, the Commonwealth of Puerto Rico, any
territory or possession of the United States, and any foreign
country or political subdivision thereof.

(G "This state" neans the Commonweal th of Pennsyl vani a or
in the case of application of this definition to the
apportionment and allocation of incone for |ocal tax purposes,

t he subdivision or local taxing district in which the rel evant
tax return is filed.

(2) Any taxpayer having incone from business activity which
is taxable both within and without this State other than
activity as a corporation whose allocation and apportionnent of
income is specifically provided for in section 401(3)2(b)(c) and

(d) shall allocate and apportion taxable incone as provided in

20070H1186B1465 - 4 -
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this definition.

(3) For purposes of allocation and apportionnent of incone
under this definition, a taxpayer is taxable in another state if
in that state the taxpayer is subject to a net incone tax, a
franchi se tax nmeasured by net incone, a franchise tax for the
privilege of doing business, or a corporate stock tax or if that
state has jurisdiction to subject the taxpayer to a net incone
tax regardl ess of whether, in fact, the state does or does not.

(4) Rents and royalties fromreal or tangible personal
property, gains, interest, patent or copyright royalties, to the
extent that they constitute nonbusiness inconme, shall be
al l ocated as provided in paragraphs (5) through (8).

(5 (A Net rents and royalties fromreal property |ocated
inthis State are allocable to this State.

(B) Net rents and royalties fromtangi bl e personal property
are allocable to this State if and to the extent that the
property is utilized in this State, or in their entirety if the
taxpayer's comrercial domicile is in this State and the taxpayer
is not organi zed under the |laws of or taxable in the state in
whi ch the property is utilized.

(C The extent of utilization of tangi ble personal property
in a state is determned by multiplying the rents and royal ties
by a fraction, the nunmerator of which is the nunber of days of
physi cal |ocation of the property in the state during the rental
or royalty period in the taxable year and the denom nator of
whi ch is the nunber of days of physical |ocation of the property
everywhere during all rental or royalty periods in the taxable
year. |If the physical |location of the property during the rental
or royalty period is unknown or unascertainable by the taxpayer,

tangi bl e personal property is utilized in the state in which the
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property was | ocated at the tinme the rental or royalty payer
obt ai ned possessi on.

(6) (A Gins and | osses fromsales or other disposition of
real property located in this State are allocable to this State

(B) Gains and | osses fromsales or other disposition of
tangi bl e personal property are allocable to this State if the
property had a situs in this State at the tinme of the sale, or
the taxpayer's comercial domcile is in this State and the
taxpayer is not taxable in the state in which the property had a
si tus.

(C© Gains and | osses fromsales or other disposition of
i ntangi bl e personal property are allocable to this State if the
t axpayer's comercial domicile is in this State.

(7) Interest is allocable to this State if the taxpayer's
commercial domcile is in this State

(8 (A Patent and copyright royalties are allocable to
this State if and to the extent that the patent or copyright is
utilized by the payer in this State, or if and to the extent
that the patent copyright is utilized by the payer in a state in
whi ch the taxpayer is not taxable and the taxpayer's comrerci al
domcile is in this State.

(B) A patent is utilized in a state to the extent that it is
enpl oyed in production, fabrication, manufacturing, or other
processing in the state or to the extent that a patented product
is produced in the state. If the basis of receipts from patent
royalties does not permt allocation to states or if the
accounting procedures do not reflect states of utilization, the
patent is utilized in the state in which the taxpayer's
commercial domcile is |ocated.

(C A copyright is utilized in a state to the extent that

20070H1186B1465 - 6 -
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printing or other publication originates in the state. If the

basis of receipts fromcopyright royalties does not permt

all ocation to states or if the accounting procedures do not

reflect states of utilization, the copyright is utilized in the

state in which the taxpayer's conmmercial domicile is |ocated.
(9) (A Except as provided in [subparagraph (B)]

subpar agraphs (B) and (Q):

(1) For taxable years begi nning before January 1, 2007, al
busi ness i nconme shall be apportioned to this State by
mul ti plying the incone by a fraction, the nunmerator of which is
the property factor plus the payroll factor plus three tinmes the
sal es factor and the denom nator of which is five.

(ii) For taxable years beginning after Decenber 31, 2006,
al | business inconme shall be apportioned to this State by
mul ti plying the incone by a fraction, the nunmerator of which is
the sumof fifteen tines the property factor, fifteen tines the
payrol|l factor and seventy tines the sales factor and the
denom nat or of which is one hundred.

(B) For purposes of apportionnment of the capital stock -
franchise tax as provided in section 602 of Article VI of this
act, the apportionnment fraction shall be the property factor
plus the payroll factor plus the sales factor as the nunerator,
and the denom nator shall be three.

(C) For taxable years that begin on or after January 1,

2009, all business i ncone shall be apportioned to this State by

a fraction, which is the sales factor. This includes any

rail road, truck, bus, airline, pipeline, natural gas or water

transportati on conpany that is required to deternine its

busi ness i ncone pursuant to paradgraph (1) of phrase (e) of this

subcl ause.
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(10) The property factor is a fraction, the nunerator of
which is the average value of the taxpayer's real and tangible
personal property owned or rented and used in this State during
the tax period and the denom nator of which is the average val ue
of all the taxpayer's real and tangi ble personal property owned
or rented and used during the tax period but shall not include
the security interest of any corporation as seller or lessor in
personal property sold or |eased under a conditional sale,
bai | ment | ease, chattel nortgage or other contract providing for
the retention of a lien or title as security for the sales price
of the property.

(11) Property owned by the taxpayer is valued at its
original cost. Property rented by the taxpayer is val ued at
eight tinmes the net annual rental rate. Net annual rental rate
is the annual rental rate paid by the taxpayer |ess any annual
rental rate received by the taxpayer from subrentals.

(12) The average val ue of property shall be determ ned by
averagi ng the values at the begi nning and endi ng of the tax
period but the tax adm nistrator may require the averagi ng of
nmont hly values during the tax period if reasonably required to
reflect properly the average val ue of the taxpayer's property.

(13) The payroll factor is a fraction, the nunerator of
which is the total ampbunt paid in this State during the tax
period by the taxpayer for conpensation and the denom nator of
which is the total conpensation paid everywhere during the tax
peri od.

(14) Conpensation is paid in this State if:

(A) The individual's service is performed entirely within
t he State;

(B) The individual's service is performed both within and

20070H1186B1465 - 8 -
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wi thout this State, but the service performed without the State
is incidental to the individual's service within this State; or

(C Sone of the service is perforned in this State and the
base of operations or if there is no base of operations, the
pl ace fromwhich the service is directed or controlled is in
this State, or the base of operations or the place from which
the service is directed or controlled is not in any state in
whi ch sone part of the service is performed, but the
individual's residence is in this State.

(15) The sales factor is a fraction, the numerator of which
is the total sales of the taxpayer in this State during the tax
period, and the denom nator of which is the total sales of the
t axpayer everywhere during the tax period.

(16) Sales of tangi ble personal property are in this State
if the property is delivered or shipped to a purchaser, within
this State regardl ess of the f.o.b. point or other conditions of
t he sal e.

(17) Sales, other than sal es of tangi ble personal property

and sales set forth in paragraphs (17.1) and (17.2), are in this

State if:

(A) The income-producing activity is perfornmed in this
State; or

(B) The income-producing activity is perfornmed both in and
outside this State and a greater proportion of the incomne-
produci ng activity is performed in this State than in any ot her
state, based on costs of performance.

(17.1) Sales of services are in this State if sales are

derived fromcustoners within this State. If part of the sal es

with respect to a specific contract or other agreenent to

performservices is derived fromcustoners fromwithin this

20070H1186B1465 - 9 -
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State, sales are in this State in proportion to the sal es

derived fromcustoners within this State to total sales with

respect to that contract or agreenent.

(17.2) |In order to deternine sales in this State of any

rail road, truck, bus, airline, pipeline, natural gas or water

transportati on conpany that is required to deternine its

busi ness i ncone pursuant to paradgraph (1) of phrase (e) of this

subcl ause such conpany nust convert the rel evant fraction set

forth in phrase (b), (c) or (d) of this subcl ause to gross

recei pts. Sales in this State are the result of nultiplying

total gross receipts fromrel evant transportati on activities by

the deci mal equi val ent of the relevant fraction set forth in

phrase (b), (c) or (d) of this subcl ause.

(18) If the allocation and apportionnment provisions of this
definition do not fairly represent the extent of the taxpayer's
business activity in this State, the taxpayer nay petition the
Secretary of Revenue or the Secretary of Revenue nmay require, in
respect to all or any part of the taxpayer's business activity:

(A) Separate accounti ng;

(B) The exclusion of any one or nore of the factors;

(C© The inclusion of one or nore additional factors which
will fairly represent the taxpayer's business activity in this
State; or

(D) The enploynment of any other nethod to effectuate an
equi table allocation and apportionnent of the taxpayer's incone.
In determning the fairness of any allocation or apportionnent,
the Secretary of Revenue mamy give consideration to the
t axpayer's previous reporting and its consistency with the

requested relief.

* * %
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(e) Corporations That are Menbers of a Unitary Busi ness.

(1) Notwi thstandi ng any contrary provisions of this article,

for taxable years that begin on or after January 1, 2009,

busi ness i ncone of a corporation that is a nenber of a unitary

busi ness that consists of two or nore corporations, at |east one

of which does not transact its entire business in this State, is

deterni ned by conbi ning the busi ness i ncone of either al

corporations, other than as set forth below that are water's-

edge basis nenbers or all corporations, other than as set forth

bel ow, that are worl dwi de nenbers of the unitary busi ness.

Busi ness i ncone from an i nterconpany transacti on between

i ncl uded corporations of a unitary busi ness shall be deferred in

the manner set forth under 26 CFR 1.1502-13 (relating to

i nt erconpany transactions) in determ ning the business i ncone of

a corporation that is a nenber of that unitary busi ness.

Busi ness i ncone of the follow ng corporations is not included in

the determ nati on of conbi ned busi ness i ncone:

(i) any corporation subject to taxation under Article VII

VIIT, | X or XV:

(ii) any corporation specified in the definition of

"institution" in section 701.5 that woul d be subject to taxation

under Article VII were it |ocated, as defined in section 701.5,

in this State;

(iii) any corporation conmmbpnly known as a title insurance

conpany that would be subject to taxati on under Article VIII

were it incorporated in this State;

(iv) any corporation specified as an i nsurance conpany,

associ ati on or exchange in Article | X that woul d be subject to

taxation under Article | X were its insurance busi ness transact ed

in this State;

20070H1186B1465 - 11 -
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(v) any corporation specified in the definition of

"institution" in section 1501 that woul d be subject to taxation

under Article XV were it |located, as defined in section 1501, in

this State; or

(vi) any corporation that is a small corporation, as defined

in section 301(s.2), or a qualified Subchapter S subsidiary, as

defined in section 301(o0.3).

(2) Notwi thstandi ng any contrary provisions of this article,

all corporations that are required to conpute busi ness i ncone

under paragraph (1) are entitled to apporti on such busi ness

i ncone when one corporation of the sane unitary business is

entitled to apporti on such busi ness i ncone. Notw t hst andi ng any

contrary provisions of this article, for taxable years that

begin on or after January 1, 2009, the denoni nator of the

apporti onnent fraction of a corporation that is required to

conpute its business i ncone under paragraph (1) shall be

conputed on a conbined basis for all included corporati ons of

the unitary busi ness. &G oss recei pts from an i nterconpany

transacti on between i ncl uded corporations of a unitary busi ness

are elimnated unless the gross recei pts are derived from

transactions that are deferred in the manner set forth under 26

CFR 1.1502-13 in conputing the nunerator and denoni nator of the

apporti onnent fraction of a corporation that is required to

conpute its business i ncone under paraqgraph (1). G oss receipts

fromtransacti ons that had been deferred in the nmanner set forth

in 26 CFR 1.1502-13 are included in a corporation's

apporti onnent fraction during the sane taxable year that it

reali zes busi ness i ncone that had been deferred due to the

transacti on. The apporti onment fraction of the foll ow ng

corporations is not included in the determ nati on of the

20070H1186B1465 - 12 -
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conbi ned apportionnent fraction:

(i) any corporation subject to taxati on under Article VII

VIITI, | X or XV:

(ii) any corporation specified in the definition of

"institution" in section 701.5 that woul d be subject to taxation

under Article VII were it |ocated, as defined in section 701.5,

in this State;

(iii) any corporation conmmbnly known as a title insurance

conpany that would be subject to taxati on under Article VIII

were it incorporated in this State;

(iv) any corporation specified as an i nsurance conpany,

associ ati on or exchange in Article | X that woul d be subject to

taxation under Article | X were its insurance busi ness transact ed

in this State;

(v) any corporation specified in the definition of

"institution" in section 1501 that woul d be subject to taxation

under Article XV were it |located, as defined in section 1501, in

this State;

(vi) any corporation that is a small corporation, as defined

in section 301(s.2), or a qualified Subchapter S subsidiary, as

defined in section 301(o0.3).

(3) A corporation that is required to conpute its busi ness

i ncone under paradgraph (1) shall apporti on such conbi ned

busi ness i ncone by nmultiplying such conbi ned busi ness i ncone by

a fraction which is the conbi ned apporti onnent fracti on set

forth in paragraph (2).

(4) Nonbusi ness i ncone of a corporation that is required to

conput e busi ness i ncone under paraqgraph (1) shall be all ocated

as provided in paragraphs (5) through (8) of phrase (a) of

subcl ause 2 of the definition of "taxable incone."
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(5) Each corporation that is a nenber of a unitary busi ness

that consists of two or nore corporations deternmnes its tax

liability based on its apporti oned share of the conbi ned

busi ness i ncone of the unitary business plus its nonbusi ness

i ncone or loss allocated to this State, minus its net |oss

deducti on.

(6) |If any provision of this phrase operates so that an

anount i s added to or deducted fromtaxable i ncome for a taxable

vear for any corporation of a unitary busi ness that previously

had been added to or deducted fromtaxable i ncone of any

corporation of the sane unitary busi ness, an appropri ate

adj ustnent shall be nade for the taxable year in order to

prevent doubl e taxati on or doubl e deduction. If this adjustnent

is not nade by the appropriate corporation of the unitary

busi ness, the Secretary of Revenue is authorized to make this

adj ust nent .

(7) The Secretary of Revenue has the authority and

responsibility to make adjustnents to i nsure that a corporation

does not incur an unfair penalty nor realize an unfair benefit

because it is required to conpute its busi ness i nconme under

par agraph (1). Fairness shall be neasured by whet her the

corporation's i ncone all ocated and apportioned to this State

fairly reflects the corporation's share of the unitary busi ness

conducted in this State in the taxable year.

(c) (1) The net |oss deduction shall be the | esser of:

(A (1) For taxable years begi nning before January 1, 2007,

two mllion dollars ($2,000,000)[;] or the anmount of the net

| oss or | osses which may be carried over to the taxable year or

20070H1186B1465 - 14 -
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t axabl e i ncone as determ ned under subclause 1 or, if

appl i cabl e, subcl ause 2:

(I'l) For taxable years beginning after Decenber 31, 2006,

t hr ough taxabl e years begi nni ng on or before Decenber 31, 2008,

the greater of twelve and one-half per cent of taxable incone as
determ ned under subclause 1 or, if applicable, subclause 2 or

three mllion dollars ($3,000,6000)[; or] or the anpbunt of the

net | oss or | osses which nay be carried over to the taxabl e year

or taxable i ncone as determnm ned under subclause 1 or, if

appl i cabl e, subcl ause 2; or

(111) Except as set forth in paragraph (4), there is no

maxi nrum on the anmount of the net | oss deduction all owed for

t axabl e years beqgi nning on or after January 1, 2009.

[(B) The anpunt of the net |oss or |osses which may be
carried over to the taxable year or taxable inconme as determ ned
under subclause 1 or, if applicable, subclause 2.]

(1.1) In no event shall the net |oss deduction include nore
than five hundred t housand dol | ars ($500,000), in the aggregate,
of net | osses fromtaxable years 1988 through 1994.

(2) (A Anet loss for a taxable year nay only be carried

over pursuant to the foll ow ng schedul e:

Taxabl e Year Carryover
1981 1 taxabl e year
1982 2 taxabl e years
1983-1987 3 taxabl e years
1988 2 taxabl e years plus

1 taxabl e year

starting with the

1995 taxabl e year
1989 1 taxabl e year plus

20070H1186B1465 - 15 -



1 2 taxabl e years

2 starting with the

3 1995 taxabl e year

4 1990- 1993 3 taxabl e years

5 starting with the

6 1995 taxabl e year

7 1994 1 taxabl e year

8 1995- 1997 10 taxabl e years

9 1998 and thereafter 20 taxabl e years

10 (B) The earliest net loss shall be carried over to the

11 earliest taxable year to which it may be carried under this

12 schedule. The total net | oss deduction allowed in any taxable
13 year shall not exceed:

14 (1) Two million dollars ($2,000,000) for taxable years

15 begi nning before January 1, 2007.

16 (I'1) The greater of twelve and one-half per cent of the

17 taxable incone as determ ned under subclause 1 or, if

18 applicable, subclause 2 or three mllion dollars ($3,000, 000)
19 for taxable years beginning after Decenber 31, 2006[.], through
20 taxable years beginning on or before Decenber 31, 2008.
21 (1I'l') Except as set forth in paragraph (4), there is no
22 neximumon the anount of the net |oss deduction allowed for
23 taxable years beginning on or after January 1, 2009.
24 (3) The entire net loss for a taxable year that begins on or
25 after January 1, 2009, is available to be carried over to a
26 taxable year that begins on or after January 1, 2010, pursuant
27 to the schedule set forth in paragraph (2) and shall be carried
28 over to the earliest taxable year to which it may be carried
29 pursuant to the schedule set forth in paragraph (2).
30 (4) The anount of unused net loss fromall taxable years
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that begin prior to January 1, 2009, that may be carried over to

any taxabl e year that begins on or after January 1, 2009, is

limted to two nmillion dollars ($2,000,000) per taxable year and

may only be used by the corporation that realized the net | oss.

If a corporation is required to determne its busi ness i ncone

pur suant to paragraph (1) of phrase (e) of subclause 2, it nay

only use such loss in a year to the extent that it has taxable

i ncone before use of such |loss determned as if it were a

separ at e _conpany.

(5) Any net loss realized for a taxable year that begi ns on

or after January 1, 2009, by one corporation of a unitary

busi ness may be used by other corporations of the same unitary

busi ness, provided that the corporation that realized the net

| oss nust first use the portion of such net loss to reduce its

taxabl e i ncone to zero. Other corporations of the sane unitary

busi ness that have insufficient net |osses of their own to

reduce their tax liabilities to zero may then use the renni nder

of such net loss in proportion to their renmnini ng taxabl e

i ncones before the applicati on of such | oss.

(6) Any net loss realized for a taxable year that begi ns on

or after January 1, 2009, unused by a corporati on which

subsequent|ly becones a nenber of another unitary busi ness nay

only be used by that corporation.

* * %

(5) "Taxable year." [The] 1. Except as set forth in

subcl ause 2, the taxable year which the corporation, or any

consol idated group with which the corporation participates in

the filing of consolidated returns, actually uses in reporting

taxabl e incone to the Federal Government[.], or which the

corporati on would have used in reporting taxable i ncone to the
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Federal Governnent had it been required to report its taxable

i ncone to the Federal Governnent. Wth regard to the tax inposed

by Article IV of this act (relating to the Corporate Net |ncone

Tax), the ternms "annual year,"” "fiscal year,” "annual or fiscal

year," "tax year" and "tax period" shall be the sanme as the
corporation's taxable year, as defined in this [paragraph.]

subcl ause or subcl ause 2.

2. Al corporations of a unitary busi ness shall have a

commpn taxabl e year for purposes of conputing tax due under this

article. The taxable year for such purposes is the commbpn

t axabl e year adopted, in a manner prescribed by the departnent,

by all corporations of a unitary busi ness. The common taxabl e

vear must be used by all corporations of that unitary busi ness

in the year of adoption and all future years unl ess ot herw se

pernmitted by the departnent.

* * %

(8) "Tax haven." A jurisdiction that at the begi nning of a

taxable year is a tax haven as identified by the O gani zati on

f or Econom c Co-operati on and Devel opnent, plus the

sovereignti es of Bernuda, the Caynan |sl ands, the Bailiw ck of

Jersey and the Grand Duchy of Luxenbourg.

(9) "Unitary business." A single econonmic enterprise that

is nmade up of separate parts of a single corporation, of a

commpnly controll ed group of corporations, or both, that are

sufficiently i nterdependent, inteqrated and interrel ated through

their activities so as to provide a synergy and nutual benefit

t hat produces a shari ng or exchange of val ue anong them and a

significant flow of value to the separate parts. A unitary

busi ness i ncludes only those parts and corporati ons whi ch nay be

i ncluded as a unitary busi ness under the Constitution of the
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Uni ted St at es.

(10) "Water's-edge basis." A system of reporting that

i ncl udes the business i ncone and apporti onnent factor of certain

corporations of a unitary busi ness, descri bed as foll ows:

1. The busi ness i nconme and apporti onnent factor of any

menber incorporated in the United States or forned under the

| aws of any state of the United States, the District of

Col unbia, any territory or possession of the United States or

the Commonweal th of Puerto Ri co.

2. The busi ness i ncone and apporti onnent factor of any

menber, regardl ess of the place i ncorporated or formed, if the

average of its property, payroll and sales factors within the

United States is twenty per cent or nore.

3. The busi ness i ncone and apporti onnent factor of any

menber which is a donestic international sal es corporati on as

described in sections 991, 992, 993 and 994 of the | nternal

Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 88 991, 992,

993 and 994): a foreign sales corporati on as described in

sections 921, 922, 923, 924, 925, 926 and 927 of the |nternal

Revenue Code of 1986 (26 U.S.C. 88 921, 922, 923, 924, 925, 926

and 927): or any nenber which is an export trade corporation, as

descri bed in sections 970 and 971 of the Internal Revenue Code

of 1986 (26 U.S.C. 88 970 and 971).

4. Any nmenber not described in subclauses 1, 2 and 3 shal

i nclude the portion of its business i ncone derived from or

attributable to sources within the United States, as detern ned

under the I nternal Revenue Code of 1986 wi thout regard to

Federal treaties, and its apporti onnent factor rel ated thereto.

5. Any nenber that is a "controlled foreign corporati on" as

defined in section 957 of the Internal Revenue Code of 1986 (26
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US.C. § 957), to the extent the business i ncone of that nenber

is incone defined in section 952 of the Internal Revenue Code of

1986 (26 U.S.C. § 952), Subpart F incone, not excluding | ower-

tier subsidiaries' distributions of such i ncone which were

previously taxed, determ ned without regard to Federal treaties,

and the apportionnent factor related to that i ncome; any item of

i ncone received by a controlled foreign corporation and the

apporti onnent factor related to such i ncone shall be excluded if

the corporati on establishes to the satisfacti on of the Secretary

of Revenue that such i ncone was subject to an effective rate of

i ncone tax i nposed by a foreign country qgreater than ni nety per

cent of the maxinumrate of tax specified in section 11 of the

I nternal Revenue Code of 1986 (26 U.S.C. § 11). The effective

rate of incone tax deternm nation shall be based upon the

met hodol ogy set forth under 26 CFR 1.954-1 (relating to foreign

base conpany i ncone).

6. The busi ness i ncone and apporti onnent factor of any

menber that is not described in subclause 1, 2, 3, 4 and 5 and

that is doi ng business in a tax haven. The busi ness i ncone and

apporti onnent factor of a corporation doing business in a tax

haven shall be excluded if the corporati on establishes to the

sati sfaction of the Secretary of Revenue that its i ncone was

subject to an effective rate of incone tax i nposed by a country

greater than ninety per cent of the nmaxi rumrate of tax

specified in section 11 of the Internal Revenue Code of 1986 (26

USC 8§ 11).

(11) "Commonly controlled group.” For a corporation, the

corporation is a nenber of a group of two or nore corporati ons

and nore than fifty per cent of the voting stock of each nenber

of the group is directly or indirectly owned by a conmbn owner

20070H1186B1465 - 20 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

or by commpn owners, either corporate or noncorporate, or by one

or nore of the nenber corporations of the group.

(12) "Separate conmpany." A corporation that is not a nenber

of a unitary busi ness that consists of two or nore corporations.

(13) "Tax." Includes interest, penalties and additions to

tax unless a nore limted nmeaning i s disclosed by the context.

Section 2. Section 402(b) of the act, amended June 29, 2002
(P.L.559, No.89), is anended to read:

Section 402. Inposition of Tax.--* * *

(b) The annual rate of tax on corporate net incone inposed
by subsection (a) for taxable years beginning for the cal endar
year or fiscal year on or after the dates set forth shall be as
fol | ows:

Taxabl e Year Tax Rate
January 1, 1995, [and
each taxabl e
year thereafter]

t hr ough t axabl e

vears begi nni ng

Decenber 31, 2008 9. 99%

January 1, 2009, and

each taxabl e

vear thereafter 7.90%

* * %

Section 3. Section 403 of the act is anmended by addi ng
subsections to read:
Section 403. Reports and Paynment of Tax.--* * *

(a.1) (1) Each corporation subject to tax under this

article is required to file an annual report in accordance with

this section. Each corporation that is a nenber of a unitary
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busi ness that consists of two or nore corporations, unless

excluded by the provisions of this article, shall file as part

of a conbi ned annual report. The corporations of the unitary

busi ness shall desi gnate one nenber that is subject to tax under

this article to file the conbi ned annual report and to act as

agent on behalf of all other corporations that are nenbers of

the unitary busi ness. Each corporation that is a nenber of a

unitary business is responsible for its tax liability under this

article.

(2) The oath or affirmati on of the desi gnated nenber's

president, vice president or other principal officer, and of its

treasurer or assistant treasurer shall constitute the oath or

affirmati on of each corporation that is a nenber of that unitary

busi ness.

(3) The desi gnated nenber shall transnmt to the departnent

upon a form prescri bed by the departnent, an annual conbi ned

report under oath or affirmation of its president, vice

presi dent or other principal officer, and of its treasurer or

assi stant treasurer. Such report shall set forth:

(i) Al corporations included in the unitary business.

(ii) Al necessary data, both in the agqgregate and for each

corporation of the unitary business, that sets forth the

deternm nation of tax liability for each corporati on of the

uni tary busi ness.

(iii) Any other information that the departnent nmay require.

(a.2) (1) Activities that evidence a significant fl ow of

val ue anong conmonly controll ed corporations, include, but are

not limted to, the foll ow ng:

(i) Assisting in the acquisition of equi pnent.

(ii) Assisting with filling personnel needs.
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(iii) Lending funds or quaranteei ng | oans.

(iv) Interplay in the area of corporate expansi on.

(v) Providing technical assi stance.

(vi) Supervi sing.

(vii) Providing general operational quidance.

(viii) Providing overall operational strategic advice.

(i x) Commpbn use of trade nanes and patents.

(2) Significant flow of val ue nust be nore than the fl ow of

funds ari sing out of passive investnent and consists of nore

t han periodi c financial oversi ght.

(a.3) (1) Wth respect to a commonly control |l ed group of

corporations, the presence of any of these factors creates a

presunpti on of a unitary busi ness:

(i) Corporations engaged in the sane type of busi ness.

(ii) Corporations engaged in different steps in a vertically

structured enterprise.

(iii) Strong centralized nanagenent of corporations.

(2) A corporation newy forned by a corporation that is a

menber of a unitary business is rebuttably presuned to be a

menber of the unitary business.

(3) A corporation that owns a controlling interest in two or

nore corporations of a unitary business is rebuttably presuned

to be a nenber of the unitary business.

(4) A corporation that pernits one or nore other

corporations of a unitary business to substantially use its

patents, trademarks, service marks, |oqgo-types, trade secrets,

copyrights or other proprietary assets or that is principally

engaged in | oani ng noney to one or nore other corporations of a

unitary business is rebuttably presuned to be a nenber of the

uni tary business. This presunption only applies to a conmpnly
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controll ed group of corporations.

(a.4) As far as applicable to a specific unitary busi ness,

unl ess there is a revision of applicable State | aw or unless a

corporation is not included under the provisions of this

article, there is a rebuttable presunption for all tax years

that begin in years 2009 and 2010 that a unitary busi ness of two

or nore corporations includes at |east all corporations that are

part of a unitary busi ness under the | aw of any state of the

United States in which the corporation files a tax report or tax

return of conbined net incone for the sane tax year

(a.5) Unless an election is made to use a worl dwi de basi s of

accounting, a corporation that is a nenber of a unitary busi ness

of two or nore corporations nmust deternmine its busi ness i ncone

and apportionnment factor upon a water's-edge basis. This basis

applies to all corporations of the unitary business. |If an

election is made to use a worl dwi de basis of accounting, al

corporations of the unitary business nust nmake the el ecti on,

upon a form prescribed, prepared and furni shed by the

departnent. This election binds all corporations of the unitary

busi ness for the period of tine that the election remains in

effect. An initial election is binding for a peri od of seven

vears. Subsequent el ections are binding for a period of five

Section 4. Section 404 of the act is anended to read:

Section 404. Consolidated Reports.--The departnent shall not
permt any corporation owning or controlling, directly or
indirectly, any of the voting capital stock of another
corporation or of other corporations, subject to the provisions

of this article, to make a consolidated report[, show ng the
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conbi ned net incone].

Section 5. Section 3003.3(d) of the act, anended Cctober 18,
2006 (P.L.1149, No.119), is anended and the section is anended
by addi ng subsections to read:

Section 3003.3. Underpaynent of Estimated Tax.--* * *

(d) Notw thstanding the provisions of the preceding

subsections, other than as set forth in subsection (d.1),

interest with respect to any underpaynment of any install nment of
estimated tax shall not be inposed if the total anount of al
paynents of estimated tax nmade on or before the | ast date
prescri bed for the paynent of such install nent equal s or exceeds
t he amount which woul d have been required to be paid on or
before such date if the estimated tax were an anmount equal to
the tax conputed at the rates applicable to the taxable year,

i ncluding any m ni numtax inposed, but otherw se on the basis of
the facts shown on the report of the taxpayer for, and the |aw
applicable to, the safe harbor base year, adjusted for any
changes to sections 401, 601, 602 and 1101 enacted for the
taxabl e year, if a report showing a liability for tax was filed
by the taxpayer for the safe harbor base year. |If the total
anount of all paynments of estimated tax nade on or before the

| ast date prescribed for the paynment of such installnment does
not equal or exceed the anobunt required to be paid per the
precedi ng sentence, but such anmount is paid after the date the
install ment was required to be paid, then the period of

under paynent shall run fromthe date the installnment was
required to be paid to the date the anmount required to be paid
per the preceding sentence is paid. Provided, that if the total
tax for the safe harbor base year exceeds the tax shown on such

report by ten per cent or nore, the total tax adjusted to
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reflect the current tax rate shall be used for purposes of this
subsection. In the event that the total tax for the safe harbor
base year exceeds the tax shown on the report by ten per cent or
nore, interest resulting fromthe utilization of such total tax
in the application of the provisions of this subsection shal

not be inposed if, within forty-five days of the nmailing date of
each assessnent, paynments are made such that the total anount of
all paynments of estimated tax equal s or exceeds the anmount which
woul d have been required to be paid on or before such date if
the estimated tax were an anmobunt equal to the total tax adjusted
to reflect the current tax rate. In any case in which the

t axabl e year for which an underpaynent of estimted tax nmay
exist is a short taxable year, in determning the tax shown on
the report or the total tax for the safe harbor base year, the
tax will be reduced by nmultiplying it by the ratio of the nunber
of installnent paynents made in the short taxable year to the
nunber of installnment paynents required to be nade for the ful

t axabl e year.

(d.1) (1) Notwi thstanding the provisions of subsections

(a), (b) and (c), interest with respect to any under paynent of

any install nent of estinated corporate net incone tax for any

tax year that beqgins in year 2009 or 2010 shall not be i nposed

if the total anpunt of all paynents of estinated corporate net

i ncone tax nmade on or before the | ast date prescri bed for the

paynent of such install nent equals or exceeds the anpunt which

woul d have been required to be paid on or before such date if

the estimated tax were an anmount equal to the tax shown on the

report of the taxpayer for the safe harbor base year, if a

report showing a liability for tax was filed by the taxpayer for

t he saf e harbor base year
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(2) |If the total amount of all paynments of estimted tax

made on or before the | ast date prescri bed for the paynent of

such install nent does not equal or exceed the anpbunt required to

be pai d under paragraph (1), but such anpbunt is paid after the

date the install nent was required to be paid, then the peri od of

under paynent shall run fromthe date the i nstall nent was

required to be paid to the date the anount required to be paid

under paragraph (1) is paid.

(3) If the total tax for the safe harbor base year exceeds

the tax shown on such report by ten per cent or nore, the total

tax shall be used for purposes of this subsection. In the event

that the total tax for the safe harbor base year exceeds the tax

shown on the report by ten per cent or nore, interest resulting

fromthe utilization of the total tax in the application of the

provi sions of this subsection shall not be inposed if, within

forty-five days of the mailing date of a notice fromthe

departnent increasing the total tax, paynents are nade such that

the total amount of all paynments of estimated tax equal s or

exceeds the amount whi ch woul d have been required to be paid on

or before such date if the estimated tax were an anount equal to

the total tax.

(4) |In any case in which the taxable year for which an

under paynent of estinmated tax may exist is a short taxable year,

in deternmining the tax shown on the report or the total tax for

the safe harbor base year, the tax shall be reduced by

multiplying it by the ratio of the nunber of install nent

paynents nade in the short taxable year to the nunber of

instal |l nent paynents required to be nade for the full taxable

year.

(d.2) (1) |If there is a substantial underpaynent, as
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defined in subsection (a), of any install nent of estinated

corporate net incone tax or estimated capital stock/franchise

tax for any taxable year beginning in 2009 or 2010, there shal

be i nposed additional interest in an anount determ ned at one

hundred twenty per cent of the annual rate as provided by | aw

upon the entire underpaynent for the period of the substanti al

under paynent .

(2) The additional interest inposed by this subsection is in

addition to any other interest inmposed on underpaynments by this

section.

Section 6. The anmendnent or addition of the follow ng
provi sions shall apply to taxable years begi nning after Decenber
31, 2008:

(1) Section 401(3)1(a) and (b), 2(a) and (e) and 4(c)
and (5), (8, (9), (10), (11), (12) and (13) of the act.

(2) Section 402(b) of the act.

(3) Section 403(a.1), (a.2), (a.3), (a.4) and (a.5) of

t he act.

(4) Section 404 of the act.
(5) Section 3003.3(d), (d.1) and (d.2) of the act.

Section 7. This act shall take effect July 1, 2007, or

i mredi ately, whichever is |later.
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