SENATE AMENDED

PRI OR PRI NTER S NOS. 845, 1977, 2102 PRINTER S NO. 2167

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 778 *%5°

| NTRODUCED BY STABACK, BI ANCUCCI, CALTAG RONE, CASORI O, COHEN,
CRElI GHTON, DeLUCA, CEI ST, CGEORCGE, d BBONS, HERSHEY, HESS,
JAMES, KI RKLAND, KOTI K, MARKOSEK, MENSCH, MJUNDY, PALLONE,
PH LLI PS, READSHAW RUBLEY, SAI NATO, SOLOBAY, SONNEY, STERN,
THOMAS, TRUE, WATSON, WOINARCSKI, K. SM TH, SI PTROTH, MJRT,
KORTZ, ROHRER, PEIFER, CGERGELY AND MELI O, MARCH 19, 2007

AS AVENDED ON THI RD CONSI DERATI ON, | N SENATE, JUNE 29, 2007
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AN ACT
Amendi ng F++e—30—(Fish) TITLES 30 (FISH AND 42 (JUD Cl ARY AND
JUDI Cl AL PROCEDURE) of the Pennsyl vani a Consol i dated
Statutes, further providing for classification of offenses
and penalties, FOR PENALTI ES FOR THREATENED AND ENDANGERED
SPECIES, for chem cal testing to determ ne anmount of al cohol
or controlled substances and, for operating watercraft under
i nfl uence of al cohol or controlled substance AND FOR COUNTY
| NTERVEDI ATE PUNI SHVENT PROGRAMS.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
. . . a6 e | () of Tit] :
SECTI ON 1. SECTI ONS 923(A)(6) AND (7) AND (D) AND 2305 OF
TI TLE 30 OF THE PENNSYLVANI A CONSOLI DATED STATUTES ARE AMENDED
TO READ:
§ 923. (dassification of offenses and penalties.
(a) GCeneral rule.--The follow ng penalties shall be inposed

for violations of this title:
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* * %

(6) For a m sdeneanor of the second degree, a fine of
not | ess than $500 nor nore than [$7,500] $5,000, or
i mpri sonment not exceeding two years, or both.

(7) For a m sdeneanor of the first degree, a fine of not
| ess than [$2,500] $1,500 nor nore than $10, 000, or
i mpri sonment not exceeding five years, or both.

* * %

(d) Repeat offenders.--[A] Except as provided in section

5502 (relating to operati ng watercraft under influence of

al cohol or controlled substance), a person who is convicted or

acknow edges guilt of a second or subsequent violation of this
title or the regul ations pronul gated under this title within 12
nmonths of a prior offense under this title shall be sentenced as
a repeat offender. An extract from comm ssion records naintained
in the ordinary course of business showi ng that the person was
convi cted or acknow edged guilt of two or nore of fenses under
this title on separate occasions within a 12-nonth period shal
be prima facie evidence that the person is a repeat offender. In
addition to the fine set forth in subsection (a), a repeat

of fender may be sentenced to pay an additional fine as follows:

(1) $200 if all the offenses conmtted within the 12-
nmont h period were classified as summary of fenses under this
title.

(2) $1,000 if any of the offenses committed within the
12-nmonth period were classified as m sdeneanors of the third
degree and none were classified as m sdeneanors of the first
or second degree or felonies.

(3) $2,500 if any of the offenses committed within the

12-nmonth period were classified as m sdeneanors of the first
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or second degree or felonies.

* x *

§ 2305. THREATENED AND ENDANGERED SPECI ES. <—

(A) ESTABLI SHVENT AND PUBLI CATI ON OF LI STS. -- THE EXECUTI VE
Dl RECTOR SHALL ESTABLI SH A PENNSYLVANI A THREATENED SPECI ES LI ST
AND A PENNSYLVANI A ENDANGERED SPECI ES LI ST. THE LI STS, AND ANY
REVI SI ONS THERETO, SHALL BE PUBLI SHED | N THE PENNSYLVANI A
BULLETI N.

(B) RULES, REGULATI ONS AND PERM TS. - - THE COWM SSI ON MAY
PROMULGATE RULES AND REGULATI ONS GOVERNI NG THE CATCHI NG TAKI NG,
KI LLI NG | MPORTATI QN, | NTRCDUCTI ON, TRANSPORTATI ON, REMOVAL,
POSSESSI ON, SELLI NG, OFFERI NG FOR SALE OR PURCHASI NG OF
THREATENED AND ENDANGERED SPECI ES AND, | F DEEMED ADVI SABLE, MAY
| SSUE PERM TS FOR CATCHI NG TAKI NG OR POSSESSI NG ANY OF THOSE
SPECI ES.

(C) PENALTY. - - ANY PERSON | NTENTI ONALLY VI OLATI NG ANY RULE OR

REGULATI ON PROMULGATED UNDER THI' S SECTI ON COMWM TS A M SDEMEANOR
OF THE THI RD DEGREE. EACH FI SH CAUGHT, TAKEN, KI LLED, | MPORTED,
TRANSPORTED, REMOVED, | NTRODUCED, POSSESSED, SCOLD, OFFERED FOR
SALE OR PURCHASED I N VI OLATI ON OF ANY RULE OR REGULATI ON
PROMULGATED UNDER THI S SECTI ON SHALL CONSTI TUTE A SEPARATE
OFFENSE. CATCHI NG A THREATENED OR ENDANGERED SPECI ES SHALL NOT
CONSTI TUTE A VICLATION I F I T IS | MVEDI ATELY RELEASED WHERE | T
WAS CAPTURED IN THE CONDI TION IN WHI CH | T WAS CAPTURED.

Section 2. Section 5125(a) and (c) of Title 30,—arended <—
Noverber—9,—2006(P1L-1375.—No-—149)- are anended to read:
§ 5125. Chem cal testing to determ ne anount of al cohol or

control |l ed substance.
(a) GCeneral rule.--Any person who operates or is in actual

physi cal control of the novenent of a watercraft, upon, in or

20070H0O778B2167 - 3 -
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t hrough the waters of this Commonweal th, shall be deenmed to have
gi ven consent to one or nore chem cal tests of breath, blood or
urine for the purpose of determ ning the al coholic content of
bl ood or the presence of a controlled substance if [a waterways
conservation officer has reasonabl e grounds to believe the
person has been operating or in actual physical control of the
novenent of a watercraft:
(1) in violation of section 5502 (relating to operating
wat ercraft under influence of alcohol or controlled
subst ance); or
(2) which was involved in an accident in which the
operator, passenger or any other person required treatnment at

a nmedical facility or was killed.] one of the follow ng

(1) a waterways conservation officer has reasonabl e

grounds to believe the person operated or was i n actual

physi cal control of the npvenent of a watercraft in violation

of section 5502 (relating to operati ng watercraft under

i nfl uence of al cohol or controll ed substance):; or

(2) the person operated or was in actual physical

control of the novenent of a watercraft which was i nvolved in

an accident in which the operator, passenger or any other

person required treatnent at a nedical facility or was

(c) Test results admissible in evidence.--1n any sumary
proceedi ng or crimnal proceeding in which the defendant is
charged with a violation of section 5502 or any other violation
of this title arising out of the sanme action, the anount of

al cohol or controll ed substance in the defendant's bl ood, as

20070H0O778B2167 - 4 -



1 shown by chemical testing of the person's breath, blood or urine
2 by tests conducted by qualified persons using approved

3 equipnent, shall be adm ssible in evidence.

4 (1) Chemcal tests of breath shall be perfornmed on

5 devi ces approved by the Departnent of Health using procedures
6 prescribed jointly by regul ations of the Departnent of Health
7 and the Departnent of Transportation. Devices shall have been
8 tested for accuracy within a period of tine and in a manner

9 speci fied by regul ati ons of the Departnent of Health and the
10 Department of Transportation. For purposes of breath testing,
11 a qualified person neans a person who has fulfilled the

12 training requirenment in the use of the equipnment in a

13 trai ni ng program approved by the Departnent of Health and the
14 Department of Transportation. A certificate or | og show ng

15 that a device was tested for accuracy and that the device was
16 accurate shall be presunptive evidence of those facts in

17 every proceeding in which a violation of this title is

18 char ged.

19 (2) (i) Chemcal tests of blood or urine shall be

20 performed by a clinical |aboratory Iicensed and approved
21 by the Departnment of Health for this purpose using

22 procedures and equi pnent prescribed by the Departnent of
23 Heal th or by a Pennsylvania State Police crimnal

24 | aboratory. For purposes of blood and urine testing, a

25 qgual i fied person nmeans an individual who is authorized to
26 performthose chem cal tests under the act of Septenber
27 26, 1951 (P.L.1539, No.389), known as The d i ni cal

28 Laboratory Act.

29 (i1i) For purposes of blood and urine testing to

30 determ ne bl ood al cohol or controlled substance content

20070H0O778B2167 - 5 -
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| evel s, the procedures and equi pnent prescribed by the
Departnment of Health shall be reviewed [within 120 days
of the effective date of this subparagraph and at | east
every two years thereafter to ensure that consideration
is given to scientific and technol ogi cal advances so that
testing conducted in accordance with the prescribed
procedures utilizing the prescribed equipment will be as
accurate and reliable as science and technol ogy permit.]

as provided for by 75 Pa.C. S. 8 1547(c)(2)(ii) (relating

to chemcal testing to determ ne anpbunt of al cohol or

control |l ed substance).

(3) Chemcal [test] tests of blood or urine, if
conducted by a facility |l ocated outside this Conmonwealt h,
shal | be perforned:
(i) by a facility licensed and approved by the
Department of Health for this purpose; or
(i1i) by a facility licensed to conduct the tests by
the state in which the facility is located and |icensed
pursuant to the dinical Laboratory | nprovenent
Amendnent s of 1988 (Public Law 100-578, 102 Stat. 2903).
(4) For purposes of blood testing to determ ne the
anount of a Schedule | or nonprescribed Schedule Il or 11
controll ed substance or a netabolite of such a substance, the
[ Departnent of Health shall prescribe] mninmmlevels of
t hese substances which nust be present in a person's blood in

order for the test results to be adm ssible in a prosecution

for a violation of section 5502 or any other violation of

this title arising out of the sane action shall be the sane

as prescribed by the departnent under 75 Pa.C. S. §
1547(c) (4).

20070H0O778B2167 - 6 -
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* * %

Section 3. Section 5502(a.5) and (c) of Title 30,—arended—or
added—Novenrber—9—2006(PL-1375—No-—149) are anended and the
section is anended by addi ng a subsection to read:

§ 5502. (Operating watercraft under influence of al cohol or
control | ed substance.

* %

(a.5) Exception to two-hour rule.--Notw thstanding the
provi si ons of subsection (a), (a.l1l), (a.2) or (a.4) where
al cohol or controlled substance concentration in an individual's
bl ood or breath is an el enent of the offense, evidence of such
al cohol or controlled substance concentration nore than two
hours after the individual has operated or been in actual
physi cal control of the novenent of the watercraft is sufficient
to establish that el enent of the offense under the follow ng
ci rcumnst ances:

(1) where the Commonweal th shows good cause expl ai ni ng

why the chem cal test sanple could not be [perforned]

(2) where the Commonweal th establishes that the
i ndi vidual did not inbibe any alcohol or utilize a controlled
subst ance between the tine the individual was arrested and
the tine the sanpl e was obtai ned.
[(c) Gading and penalties.--

(1) Except as set forth in paragraph (2) or (3), an
i ndi vi dual who viol ates subsection (a) shall be sentenced as
fol | ows:

(i) For a first offense, to undergo a mandatory

m nimumterm of six nonths' probation and to pay a fine

20070H0O778B2167 - 7 -
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1 of $300 and successfully conpl ete an approved boati ng

2 saf ety course.

3 (ii) For a second offense, to undergo inprisonnent

4 for not |less than five days and to pay a fine of not |ess
5 t han $300 nor nore than $2,500 and successfully conpl ete
6 an approved boating safety course.

7 (tit) For a third or subsequent offense, to undergo
8 i mprisonment for not |less than ten days and to pay a fine
9 of not |ess than $500 nor nore than $5, 000 and

10 successfully conpl ete an approved boating safety course.
11 (2) Except as set forth in paragraph (3), an individual
12 who vi ol ates subsection (a)(1l) where there was an acci dent

13 resulting in bodily injury, serious bodily injury or death of
14 any person or danage to a watercraft or other property or who
15 vi ol ates subsection (a.1l) or (a.4) shall be sentenced as

16 fol | ows:

17 (1) For a first offense, to undergo inprisonnent for
18 not | ess than 48 consecutive hours and to pay a fine of
19 not | ess than $500 nor nore than $5,000 and successfully
20 conpl ete an approved boating safety course.
21 (ii) For a second offense, to undergo inprisonnent
22 for not |ess than 30 days and to pay a fine of not |ess
23 t han $750 nor nore than $5,000 and successfully conplete
24 an approved boating safety course.
25 (iti1) For athird offense, to undergo inprisonnent
26 for not |ess than 90 days and to pay a fine of not |ess
27 t han $1, 500 nor nore than $10, 000 and successfully
28 conpl ete an approved boating safety course.
29 (iv) For a fourth or subsequent offense, to undergo
30 i mprisonment for not |less than one year and to pay a fine

20070H0O778B2167 - 8 -
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of not less than $1,500 nor nore than $10, 000 and
successfully conpl ete an approved boating safety course.

(3) An individual who violates subsection (a)(1l) and

refused testing of blood or breath or an individual who

vi ol ates subsection (a.2) or (a.3) shall be sentenced as

foll ows:

(c)

(1) For a first offense, to undergo inprisonnment for
not | ess than 72 consecutive hours and to pay a fine of
not |ess than $1,000 nor nore than $5, 000 and
successfully conpl ete an approved boating safety course.

(ii) For a second offense, to undergo inprisonnent
for not |ess than 90 days and to pay a fine of not |ess
t han $1, 500 and successfully conpl ete an approved boating
safety course.

(tit) For a third or subsequent offense, to undergo
i mprisonnment for not |less than one year and to pay a fine
of not |ess than $2,500 and successfully conplete an
approved boating safety course.]

G adi ng. - -

(1) Notwi thstandi ng the provisions of paragraph (2):

(i) An individual who viol ates subsection (a) and

has no nore than one prior offense conmts a nm sdemeanor

for which the individual may be sentenced to a term of

i mpri sonnent for not nore than six nonths and to pay a

fine under subsection (c.1).

(ii) An individual who viol ates subsection (a) and

has nore than one prior offense commts a nm sdeneanor of

t he second degr ee.

(2) (i) An individual who violates subsection (a)(1)

where there was an accident resulting in bodily injury,

20070H0O778B2167 - 9 -
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serious bodily injury or death of any person or in dannge

to a watercraft or other property and has no nore than

one prior offense conmmits a m sdeneanor for which the

i ndi vidual may be sentenced to a termof inprisonnment for

not nore than six nonths and to pay a fi ne under

subsection (c.1).

(ii) An individual who violates subsection (a.1l) or

(a.4) and has no nore than one prior offense conmts a

m sdeneanor for which the individual nmay be sentenced to

a termof inprisonnment for not nore than six nonths and

to pay a fine under subsection (c.1).

(iii) An individual who viol ates subsection (a)(1)

where the individual refused testing of blood or breath

and has no prior offenses conmts a nm sdeneanor for which

the individual nmay be sentenced to a term of inprisonnent

for not nore than six nonths and to pay a fine under

subsection (c.1).

(iv) An individual who viol ates subsection (a.2) or

(a.3) and has no prior offenses commts a ni sdeneanor for

whi ch the individual may be sentenced to a term of

i mpri sonnent for not nore than six nonths and to pay a

fine under subsection (c.1).

(v) An individual who viol ates subsection (a)(1)

where there was an accident resulting in bodily injury,

serious bodily injury or death of any person or in danmnge

to a watercraft or other property and has nore than one

pri or offense commts a ni sdeneanor of the first degree.

(vi) An individual who viol ates subsection (a.1l) or

(a.4) and has nore than one prior offense conmmts a

m sdeneanor of the first degree.

20070H0O778B2167 - 10 -
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(vii) An individual who viol ates subsection (a)(1)

where the individual refused testing of blood or breath

and has one or nore prior offenses commts a ni sdenmeanor

of the first degree.

(viii) An individual who viol ates subsection (a.?2)

or (a.3) and has one or nore prior offenses conmts a

m sdeneanor of the first degree.

(c.1) Penalties.--

(1) Except as set forth in paragraph (2) e—{3}, (3) OR

(4), an individual who viol ates subsection (a) shall be

sentenced as foll ows:

(i) For a first offense, to undergo a nandatory

mninumtermof six nonths' probation and to pay a fine

of $300 and successfully conpl ete an approved boati ng

saf ety course.

(ii) For a second offense, to underqgo inprisonnent

for not less than five days and to pay a fine of not | ess

t han $300 nor nore than $2,500 and successfully conpl ete

an approved boati ng safety course.

(iii) For a third or subseqguent offense, to undergo

i mpri sonnent for not |ess than ten days and to pay a fine

of not | ess than $500 nor nore than $5, 000 and

successfully conpl ete an approved boati ng safety course.

(2) Except as set forth in paragraph (3) OR (4), an

i ndi vi dual who vi ol ates subsection (a)(1) where there was an

accident resulting in bodily injury, serious bodily injury or

death of any person or danmage to a watercraft or other

property or who viol ates subsection (a.1) or (a.4) shall be

sentenced as foll ows:

(i) For a first offense, to undergo inprisonnent for

20070H0O778B2167 - 11 -
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1 not |l ess than 48 consecutive hours and to pay a fine of

2 not | ess than $500 nor nore than $5,000 and successfully
3 conpl ete an _approved boating safety course.

4 (ii) For a second offense, to undergo inprisonnent

5 for not less than 30 days and to pay a fine of not |ess

6 than $750 nor nore than $5,000 and successfully conplete
7 an_approved boating safety course.

8 (iii) For a third offense, to undergo inprisonnent

9 for not less than 90 days and to pay a fine of not |ess
10 than $1, 500 nor nore than $10, 000 and successfully

11 conpl ete an _approved boating safety course.

12 (iv) For a fourth or subsequent offense, to undergo
13 i nprisonnent for not |ess than one year and to pay a fine
14 of not less than $1,500 nor nore than $10, 000 and

15 successfully conplete an approved boating safety course.
16 (3)  An EXCEPT AS SET FORTH I N PARAGRAPH (4), AN

17 i ndi vidual who violates subsection (a)(1) and refused testing
18 of blood or breath or an individual who violates subsection
19 (a.2) or (a.3) shall be sentenced as follows:
20 (i) For afirst offense, to undergo inprisonnent for
21 not less than 72 consecutive hours and to pay a fine of
22 not | ess than $1,000 nor nore than $5, 000 and

23 successfully conplete an approved boating safety course.
24 (ii) For a second offense, to undergo inprisonnent
25 for not less than 90 days and to pay a fine of not |ess
26 t han $1, 500 and successfully conplete an approved boating
27 safety course.

28 (iii) For a third or subsequent offense, to undergo
29 i nprisonnent for not |ess than one year and to pay a fine
30 of not less than $2,500 and successfully conplete an

20070H0O778B2167 - 12 -



1 approved boating safety course.

2 (4) NOTW THSTANDI NG THE PROVI SIONS OF THI' S SUBSECTI ON <—
3 RELATI NG TO MANDATORY M NI MUM SENTENCES, |F THE COURT MAKES A

4 FI NDI NG THAT THE COUNTY JAI L POPULATI ON EXCEEDS I TS CAPACI TY,

5 THE COURT NMAY ALLOW AN | NDI VI DUAL VWHO VI OLATED THI S SECTI ON

6 AND |'S SERVI NG A MANDATORY M Nl MUM TERM OF | MPRI SONVENT TO BE

7 RELEASED ON PAROLE TO SERVE SOVE OR ALL OF THE INDI VI DUAL' S

8 TERM OF | MPRI SONMENT ON HOUSE ARREST W TH ELECTRON C

9 SURVEI LLANCE. THI' S SHALL NOT_APPLY TO AN | NDI VI DUAL VWHO <—
10 VI OLATES SUBSECTI ON (A) (1) WHERE THERE WAS AN ACCI DENT

11 RESULTING IN SERIOUS BODILY | NJURY OR THE DEATH OF ANY

12 PERSON.

13 * x *

14 SECTION 4. SECTI ON 9804(B)(4)(111) AND (5) OF TITLE 42, <
15 AMENDED NOVEMBER 19, 2004 (P.L.855, NO 112), ARE AVMENDED TO

16 READ:

17 8§ 9804. COUNTY | NTERMEDI ATE PUNI SHVENT PROGRAMS.

18 * x *

19 (B) ELIGBILITY.--

20 * x *

21 (4) * * *

22 (1'11) 1'F THE DEFENDANT |'S DETERM NED NOT TO BE I N

23 NEED OF DRUG AND ALCOHOL TREATMENT OR | F THE DEFENDANT

24 RECEI VES A PENALTY | MPOSED UNDER 30 PA.C.S. § 5502(C. 1)

25 (RELATI NG TO OPERATI NG WATERCRAFT UNDER | NFLUENCE COF

26 ALCOHOL OR CONTROLLED SUBSTANCE), THE DEFENDANT MAY ONLY

27 BE SENTENCED TO A COUNTY | NTERVEDI ATE PUNI SHVENT PROGRAM

28 I N

29 (A) HOUSE ARREST W TH ELECTRONI C SURVEI LLANCE

30 (B) PARTI AL CONFI NEMENT PROGRAMS SUCH AS WORK

20070H0O778B2167 - 13 -



RELEASE, WORK CAMPS AND HALFWAY FACI LI TI ES; OR
(© ANY COVBI NATI ON CF THE PROGRAMS SET FORTH I N
TH' S PARAGRAPH.
(5) A DEFENDANT SUBJECT TO 75 PA.C.S. § 3804 (RELATING
TO PENALTIES) OR 30 PA.C.S. 8§ 5502(C. 1) MAY ONLY BE SENTENCED

TO COUNTY | NTERVEDI ATE PUNI SHVENT FOR A FI RST, SECOND OR
THI RD OFFENSE UNDER 75 PA.C.S. CH. 38 (RELATI NG TO DRI VI NG
AFTER | MBI BI NG ALCOHOL OR UTI LI ZING DRUGS) OR 30 PA.C. S. 8

© o0 N oo o A~ wWw N P
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Section 4 5. This act shall take effect imediately.
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