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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 742 *%5°

| NTRODUCED BY DelLUCA, BI ANCUCCI, BOYD, CALTAG RONE, COHEN,
CRElI GHTON, CURRY, DALEY, DERMODY, FABRI ZI O, FREEMAN, GEl ST,
GECORCE, d BBONS, G NGRI CH, GOODMAN, GRUCELA, HENNESSEY,
HORNAMAN, JAMES, JOSEPHS, W KELLER, KOTIK, LEACH, MAHONEY,
MANDERI NO, MARKOSEK, MELI O, METCALFE, MJUNDY, MYERS, PALLONE,
PI CKETT, RUBLEY, SCHRCDER, SIPTROTH, SOLOBAY, STABACK, STERN
WALKO, WANSACZ, WATSON, WOINARGCSKI AND YOUNGBLOOD,
MARCH 19, 2007

REFERRED TO COW TTEE ON HEALTH AND HUVAN SERVI CES,
MARCH 19, 2007

AN ACT

1 Anending the act of March 20, 2002 (P.L.154, No.13), entitled

2 "An act reformng the I aw on nedical professional liability;

3 providing for patient safety and reporting; establishing the
4 Patient Safety Authority and the Patient Safety Trust Fund;

5 abrogating regul ations; providing for nedical professional

6 liability informed consent, damages, expert qualifications,

7 limtations of actions and nedical records; establishing the
8 I nterbranch Comm ssion on Venue; providing for nedical

9 professional liability insurance; establishing the Mdical

10 Care Availability and Reduction of Error Fund; providing for
11 nmedi cal professional liability clains; establishing the Joint
12 Underwriting Association; regulating nedical professional

13 l[iability insurance; providing for medical |icensure

14 regul ation; providing for adm nistration; inmposing penalties;
15 and maki ng repeals,” further providing for declaration of

16 policy, for patient safety definitions, for powers and duties
17 of the Patient Safety Authority and for powers and duties of

18 t he Departnent of Health; and providing for whistleblower

19 protection.

20 The General Assenbly of the Conmonweal th of Pennsyl vani a
21 hereby enacts as follows:

22 Section 1. Section 102 of the act of March 20, 2002

23 (P.L.154, No.13), known as the Medical Care Availability and



1 Reduction of Error (Mare) Act, is anended to read:

2 Section 102. Declaration of policy.

3 The CGeneral Assenbly finds and declares as foll ows:

4 (1) It is the purpose of this act to ensure that nedical
5 care is available in this Comopnweal th through a

6 conprehensi ve and high-quality health care system

7 (2) Access to a full spectrum of hospital services and

8 to highly trained physicians in all specialties nmust be

9 avai | abl e across this Commonweal t h.

10 (3) To maintain this system nmedical professional

11 l[iability insurance has to be obtainable at an affordabl e and
12 reasonabl e cost in every geographic region of this

13 Commonweal t h.

14 (4) A person who has sustained injury or death as a

15 result of nmedical negligence by a health care provider nust
16 be afforded a pronpt determ nation and fair conpensati on.

17 (5) Every effort nust be nmade to reduce and elimnate

18 medi cal errors by identifying problens and inplenenting

19 sol utions that pronote patient safety.
20 (6) Recognition and furtherance of all of these el enents
21 is essential to the public health, safety and welfare of al
22 the citizens of Pennsylvani a.
23 (7) It is the purpose of this act to enhance patient
24 safety by establishing neaningful whistleblower protection
25 and a reporting systemfor nedical _errors which is responsive
26 to legitimte concerns.
27 Section 2. Section 302 of the act is anmended by addi ng

28 definitions to read:
29 Section 302. Definitions.
30 The foll ow ng words and phrases when used in this chapter
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shall have the neanings given to themin this section unless the

context clearly indicates otherw se:

* * %

"Disciplinary action." An action agai nst an i ndivi dual which

has a negative inpact on the individual in relation to salary or

terns of enploynent or professional affiliation. The term

i ncl udes di scharge and | oss or alteration of privil eges of

affiliation.

* * %

"Health care facility." A facility |licensed under the act of

July 19, 1979 (P.L.130, No.48), known as the Health Care

Facilities Act.

"Health care practitioner." An individual who is authorized

to practice sone conponent of the healing arts by a |license,

permt, certificate or reqgistration, issued by a Commonweal th

i censi ng agency.

* * %

Section 3. Section 304(a) and (b) of the act are anended to
read:
Section 304. Powers and duties.
(a) GCeneral rule.--The authority shall do all of the
fol | ow ng:
(1) Adopt bylaws necessary to carry out the provisions
of this chapter.
(2) Enploy staff as necessary to inplenment this chapter.
(3) Make, execute and deliver contracts and ot her
i nstrunents.
(4) Apply for, solicit, receive, establish priorities
for, allocate, disburse, contract for, adm nister and spend

funds in the fund and other funds that are nmade available to
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the authority fromany source consistent with the purposes of
this chapter

(5) Contract with a for-profit or registered nonprofit
entity or entities, other than a health care provider, to do
t he foll ow ng:

(i) Collect, analyze and eval uate data regarding
reports of serious events and incidents, including the
identification of performance indicators and patterns in
frequency or severity at certain nedical facilities or in
certain regions of this Comobnwealth.

(ii) Transmt to the authority recomrendations for
changes in health care practices and procedures which may
be instituted for the purpose of reducing the nunber and
severity of serious events and incidents.

(tii1) Directly advise reporting nedical facilities
of i mmedi ate changes that can be instituted to reduce
serious events and incidents.

(iv) Conduct reviews in accordance wi th subsection
(b).

(6) Receive and eval uate recommendati ons nade by the
entity or entities contracted with in accordance with

par agraph (5) and [report] advise the departnent of those

recommendations [to the departnent, which shall have no nore
than 30 days to approve or di sapprove the recomendati ons].

(7) [After consultation and approval by the departnent,
i ssue] Issue recommendations to nedical facilities on a
facility-specific or on a Statew de basis regardi ng changes,
trends and i nprovenents in health care practices and

procedures for the purpose of reducing the nunber and

severity of serious events and incidents. Prior to issuing
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recommendat i ons, consideration shall be given to the

followi ng factors that include expectation of inproved

quality care, inplenmentation feasibility, other relevant

i npl enentation practices and the cost inpact to patients,

payors and nedical facilities. Statew de recomendati ons

shall be issued to nedical facilities on a continuing basis

and shall be published and posted on the departnent's

publicly accessible Internet website and the authority's

publicly accessible [Wrld Wde Wb site] Internet website.

(8) Meet with the departnment for purposes of

i npl enenting this chapter

al |

(9) Upon receipt of a conpl aint under subsection (b), do

of the foll ow ng:

(i) Distribute copies of the conplaint to each

director on the board.

(ii) Wthin ten busi ness days, require the

departnent to investiqgate the conpl ai nt under secti on

306(a) (6).

(iii) WMintain the confidentiality of al

information resulting fromthe conpl aint and the

i nvestigation. Informati on under this subparagraph may be

rel eased only when sancti ons are pursued under section

306(a)(7) or until section 316(d) is invoked by a health

care practitioner.

(10) Dissenm nate, through publications and trai ning

sessions, infornmati on about patient safety reporti ng under

subsection (b)(2).

(b)

[ Anonynmous reports] Reports to the authority. --

(1) A health care worker who has conplied with section

308(a) may file an anonynous report regarding a serious event
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1 with the authority. Upon receipt of the report, the authority
2 shall give notice to the affected nedical facility that a

3 report has been filed. [The authority shall conduct its own
4 review of the report unless the nedical facility has already
5 commenced an investigation of the serious event.] The nedi cal
6 facility [shall] may provide the authority with the results
7 of its investigation no later than 30 days after receiving

8 notice pursuant to this subsection. [If the authority is

9 di ssatisfied with the adequacy of the investigation conducted
10 by the nedical facility, the authority shall performits own
11 review of the serious event and may refer a nedical facility
12 and any involved licensee to the departnent for failure to
13 report pursuant to section 313(e) and (f).] This paragraph
14 shall not preclude a direct report to the authority under

15 par agraph (2).

16 (2) The authority shall maintain a Statew de

17 confidential, toll-free tel ephone line to enable health care
18 practitioners to report on patient safety and the quality of
19 patient care provided by a health care facility. If a health
20 care practitioner who files a conplaint under this paragraph
21 requests anonynity, the authority shall, except to the_ extent
22 necessary to verify credentials, nmmintain anonymty.
23 * x *
24 Section 4. Section 306 of the act, anmended May 1, 2006
25 (P.L.103, No.30), is anmended to read:
26 Section 306. Departnent responsibilities.
27 (a) GCeneral rule.--The departnent shall do all of the
28 follow ng:
29 (1) Review and approve patient safety plans in
30 accordance with section 307.
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1 (2) Receive reports of serious events and infrastructure
2 failures under section 313.

3 (3) Investigate serious events and infrastructure

4 failures.

5 (4) In conjunction with the authority, analyze and

6 eval uate existing health care procedures and approve

7 recommendati ons i ssued by the authority pursuant to section

8 304(a)(6) and (7).

9 (5 Meet with the authority for purposes of inplenenting
10 this chapter

11 (6) Upon referral of a conplaint under section

12 304(a)(9), do all of the follow ng:

13 (i) Wthin ten business days, investigate the

14 conplaint. In order to carry out the investigation under
15 t hi s subparagraph, the departnent shall consult with one,
16 or, if the departnent deens necessary, a second,

17 i ndependent, external quality review teamto exam ne the
18 team s reconmendations and findings. A teamunder this

19 subpar agraph shall consider the appropriate use of
20 patient care standards in the situation under
21 i nvestigati on and make recommendati ons based upon its
22 findings. The following apply to a teamunder this
23 subpar agr aph
24 (A) The teamshall consist of at least all of
25 the follow ng:
26 (1) Areqgistered nurse who holds a license
27 under the act of May 22, 1951 (P.L.317, No.69),
28 known as The Professional Nursing Law, is engaged
29 in active practice for at |east 20 hours per
30 week; and holds a specialty-specific
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certification fromthe Anerican Nurses

Credentialing Center.

(11) A physician or an osteopath who is

engaged in active practice for at | east 20 hours

per week and who is board-certified in a

specialty which is recogni zed by the Aneri can

Board of Medical Specialties or the Aneri can

Ost eopat hi ¢ Associ ati on and which is specific to

the situati on under investigation.

(111) A pharnaci st who i s engaged in active

practice for at | east 20 hours per week and who

is board-certified as a clinical pharmacist.

(B) A nenber of the team nmay not:

(1) be an enpl oyee or a contractor of the

health care facility or the health care

practiti oner under investigation;

(11) be a past or current coll eague of the

health care practiti oner under investigation;

(111) have a past or current financial or

practice relationship with the health care

practiti oner under review, that practitioner's

group, that practitioner's enpl oyer or that

practitioner's privilege-granting health care

(1V) have a past or current financial or

practice relationship with the health care

facility under investigation; or

(V) reside within 75 nmles of the health

care facility under investigation.

If warranted by the investigati on:
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(A) Seek sanctions under paragraph (7).

(B) Reconmmend sanctions or other action to the

appropriate licensi ng board under Chapter 9. A

i censi ng board or agency which receives a

reconmendati on under this clause shall report to the

authority concerning its action every 30 days until

the matter is finally di sposed of. A report under

this clause shall be avail able to each director of

t he board upon request.

(C) Reconmmend sanctions or other action to any

ot her appropri ate Commpnweal th agency.

(iii) WMintain the confidentiality of al

information resulting fromthe conpl aint and the

i nvestigati on until sanctions are sought under paragraph

(7) or until section 316(d) is invoked by a health care

practitioner.

(7) Inpose an adninistrative penalty of up to $5, 000

upon a health care facility for acts or oni ssions which

i mpair patient safety or the quality of patient care or, at

the departnment's discretion, take other renedi al acti ons as

aut hori zed by law. This paragraph is subject to 2 Pa.C. S. Ch.

5 Subch. A (relating to practice and procedure of

Commpnweal th agenci es) and Ch. 7 Subch. A (relating to

judi cial review of Conmmbnweal th agency action).

(b) Departnent consideration.--The reconmendati ons nmade to
medi cal facilities pursuant to subsection (a)(4) may be
consi dered by the departnment for |icensure purposes under the
act of July 19, 1979 (P.L.130, No.48), known as the Health Care
Facilities Act, and, in the case of abortion facilities, for

approval or revocation purposes pursuant to 28 Pa. Code 8§ 29.43
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(relating to facility approval), but shall not be considered
mandat ory unl ess adopted by the departnent as regul ations
pursuant to the act of June 25, 1982 (P.L.633, No.181), known as
t he Regul atory Revi ew Act.

Section 5. The act is anmended by adding a section to read:

Section 316. VWi stl ebl ower protection.

(a) Applicability.--This section applies to a health care

practiti oner who does any of the foll ow ng:

(1) Files a conplaint under section 304(b).

(2) WNMakes a report to an agency whi ch has jurisdiction

over patient safety, health care or the quality of patient

care provided by any health care facility or health care

pr of essi onal .

(3) WMakes a report to a health care facility on pati ent

safety or the quality of patient care provided by the health

care facility. This paragraph includes a report to any

enpl oyer, supervisor, coworker or other person with

privil eges.

(b)Y Prohibition.--A health care facility that enpl oys or

grants conditional or unconditional privileges to a health care

practiti oner may not take disciplinary acti on agai nst the heal th

care practitioner in retaliation for filing a conplaint in good

faith or making a report in good faith under subsection (a).

(c) Immunity.--A health care practiti oner who in good faith

files a conplaint or makes a report under subsection (a) shal

be immune fromcivil liability arising fromfiling the conpl ai nt

or naki ng the report.

(d) Renedy.--A health care practitioner who i s aggri eved by

a violation of subsection (b) may recover danmages proxi nately

caused by the violation, including pain and suffering; cost of
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the litigation; and attorney fees. Notw thstandi ng any ot her

provision of law, in an action under this subsection, al

patient records relating to the conpl ai nt under this subsecti on,

i ncl udi ng peer review docunents, shall be available to the court

and each party for possi ble use as docunentary evi dence.

(e) Deterring conplaints and reports.--Any provision of a

contract or a professional affiliation arrangenent, including a

docunent granting privileges, entered into with a health care

practitioner which linmits the health care practitioner's ability

to file a conplaint or make a report under subsection (a) or

whi ch contains any threat, inplicit or otherwi se, or contains

any penalty for filing a conplaint or naking a report under

subsection (a) is against public policy and shall be void.

(f) Notification to health care practitioners.--Wthin 12

nmont hs of the effective date of this section, every Conmbnweal th

l'i censi ng agency that |licenses, permts, certifies or reqisters

health care practitioners within this Conmmpbnweal th shall notify

the health care practitioners of the Statew de confidenti al,

toll-free tel ephone |line and the whi stl ebl ower protection

provi ded through this act through al ready schedul ed newsl etters,

annual notices and other mmilings.

Section 6. This act shall take effect in 90 days.
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