PRINTER S NO. 345

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 304 %5

| NTRODUCED BY MUNDY, BELFANTI, BENNI NGION, CALTAG RONE, COHEN
DeLUCA, DePASQUALE, FRANKEL, FREEMAN, GOODMVAN, HENNESSEY,
JAMES, JOSEPHS, LEACH, MANDERI NO, MELI O PALLONE, PRESTON,
SANTONI, K. SM TH, SOLOBAY, STURLA, SURRA, TANGRETTI, THOVAS
AND YOUNGBLOOD, FEBRUARY 7, 2007

REFERRED TO COW TTEE ON LABOR RELATI ONS, FEBRUARY 7, 2007
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AN ACT
Providing protection to enployees fromretaliation by enpl oyers
for certain acts, for procedures and renedi es and for
penal ti es.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Conscientious
Enpl oyee Protection Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Enpl oyee.” Any individual who perforns services for and
under the control and direction of an enployer for wages or
ot her renunerati on.

"Enpl oyer." Any individual, partnership, association,

corporation or any person or group of persons acting directly or



1 indirectly on behalf of or in the interest of an enployer with

2 the enployer's consent and shall include all branches of State

3 government, counties and nmunicipalities, any other political

4 subdivision, a school district, any special district, any

5 authority, conm ssion or board or any other agency or

6 instrumentality thereof.

7 "I nmproper quality of patient care.” Wth respect to patient
8 <care, any practice, procedure, action or failure to act of an

9 enployer that is a health care provider which violates any | aw
10 or any rule, regulation or declaratory ruling adopted pursuant
11 to law or any professional code of ethics.

12 "Public body." The United States Congress, the Ceneral

13 Assenbly or any popularly elected | ocal governnmental body, or

14 any menber or enpl oyee thereof; any Federal, State or |ocal

15 judiciary or any nenber or enpl oyee thereof, or any grand or

16 petit jury; any Federal, State or |ocal regul atory,

17 admnistrative or public agency or authority, or instrumentality
18 thereof; any Federal, State or |ocal |aw enforcenment agency,

19 prosecutorial office or police or peace officer; any Federal,
20 State or local departnent of an executive branch of governnent;
21 or any division, board, bureau, office, comttee or comr ssion
22 of any of the public bodies described in this definition.
23 "Retaliatory action.”™ The discharge, suspension or denotion
24 of an enpl oyee, or other adverse enploynent action taken agai nst
25 an enployee in the ternms and conditions of enploynent.
26 "Supervisor.” Any individual with an enployer's organi zation
27 who has the authority to direct and control the work performnce
28 of the affected enpl oyee, who has the authority to take
29 corrective action regarding the violation of the law, rule or

30 regulation of which the enpl oyee conplains or who has been
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1 designated by the enployer on the notice required under section
2 7.

3 Section 3. Retaliatory action prohibited.

4 An enpl oyer shall not take any retaliatory action against an
5 enpl oyee because the enpl oyee does any of the foll ow ng:

6 (1) Discloses or threatens to disclose to a supervisor
7 or to a public body an activity, policy or practice of the

8 enpl oyer or another enployer with whomthere is a business

9 rel ati onship that the enpl oyee reasonably believes is in

10 violation of a law, or a rule or regul ation promul gated

11 pursuant to law, or, in the case of an enployee who is a

12 licensed or certified health care professional, reasonably
13 bel i eves constitutes inproper quality of patient care.

14 (2) Provides information to or testifies before any

15 publ i ¢ body conducting an investigation, hearing or inquiry
16 into any violation of law, or a rule or regulation

17 pronul gated pursuant to | aw, by the enpl oyer or another

18 enpl oyer with whomthere is a business relationship or, in
19 the case of an enployee who is a licensed or certified health
20 care professional, provides information to or testifies
21 bef ore any public body conducting an investigation, hearing
22 or inquiry into the quality of patient care.
23 (3) Objects to or refuses to participate in any
24 activity, policy or practice which the enpl oyee reasonably
25 bel i eves:
26 (1) isin violation of a law or a rule or regulation
27 pronul gated pursuant to law or, if the enployee is a
28 licensed or certified health care professional,
29 constitutes inproper quality of patient care;
30 (i) is fraudulent or crimnal; or
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(iti1) is inconsistent with any mandate of public
policy concerning the public health, safety or welfare or
protection of the environnent.

Section 4. Witten notice required.

The protection against retaliatory action provided by this
act pertaining to disclosure to a public body shall not apply to
an enpl oyee who nakes a disclosure to a public body unless the
enpl oyee has brought the activity, policy or practice in
violation of a law or a rule or regul ation pronul gated pursuant
to lawto the attention of a supervisor of the enployee by
witten notice and has afforded the enpl oyer a reasonable
opportunity to correct the activity, policy or practice.

Di scl osure shall not be required where the enpl oyee is
reasonably certain that the activity, policy or practice is
known to one or nore supervisors of the enployer or where the
enpl oyee reasonably fears harmor retaliation as a result of the
di scl osure provi ded, however, that the situation is enmergency in
nat ure

Section 5. Cvil action, jury trial, renedies.

(a) General provisions.--Upon a violation of any of the
provi sions of this act, an aggrieved enpl oyee or former enpl oyee
may, Wi thin one year, institute a civil action in a court of
conpetent jurisdiction. Upon the application of any party, a
jury trial shall be directed to try the validity of any claim
under this act specified in the suit. Al renedies available in
common |aw tort actions shall be available to prevailing
plaintiffs, including, but not limted to, enotional distress.
These renedies are in addition to any legal or equitable relief
provi ded by this act or any other statute.

(b) Oher relief.--The court may al so order:
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(1) an injunction to restrain continued violation of
this act;

(2) reinstatenent of the enployee to the sane position
hel d before the retaliatory action or to an equi val ent
position;

(3) reinstatenent of full fringe benefits and seniority
rights;

(4) conpensation for |ost wages, benefits and ot her
remuner ati on;

(5) paynent by the enployer of reasonable costs and
attorney fees;

(6) punitive damages; or

(7) an assessnent of a civil fine of not nore than
$1,000 for the first violation of this act and not nore than
$5, 000 for each subsequent violation, which shall be paid to
the State Treasurer for deposit in the General Fund.

Section 6. Fees, costs to enpl oyer.

(a) GCeneral rule.--A court, upon notice of notion in
accordance with the Pennsylvania Rules of Civil Procedure, may
al so order that reasonable attorney fees and court costs be
awarded to an enployer if the court determ nes that an action
brought by an enpl oyee under this act was without basis in |aw
or in fact.

(b) Exception.--An enployee shall not be assessed attorney
fees under this section if, after exercising reasonabl e and
diligent efforts after filing a suit, the enployee files a
vol untary di sm ssal concerning the enployer, within a reasonable
time after determning that the enployer would not be found to
be |iable for danages.

Section 7. Posting of notices.
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(a) GCeneral rule.--An enployer shall conspicuously display
and annually distribute to all enployees witten or electronic
notices of its enployees' protections, obligations, rights and
procedures under this act and use other appropriate neans to
keep its enployees so inforned. Each notice posted or
di stributed pursuant to this section shall be in English and in
Spani sh and, at the enployer's discretion, any other |anguage
spoken by the mpjority of the enployer's enployees. The notice
shall include the nanme of the person or persons the enployer has
designated to receive witten notifications pursuant to section
4. The Secretary of Labor and Industry shall nake available to
enpl oyers a text of a notice fulfilling the requirenents of this
section and provide copies of the notice suitable for display
and distribution to any enployers who request the copies,
charging themas nmuch as is needed to pay the costs of providing
the fornms. The Secretary of Labor and Industry shall also
provi de notices printed in a | anguage other than English and
Spani sh at the request of the enpl oyer.

(b) Exception.--The requirenment that an enployer annually
distribute to all enployees witten notices of the protections,
obligations, rights and procedures provided to the enpl oyees by
the provisions of this act shall not apply to any enpl oyer who
has fewer than five enpl oyees.

Section 8. Qher rights, renedi es unaffected.

Not hing in this act shall be deemed to dimnish the rights,
privileges or renedi es of any enpl oyee under any ot her Federal
or State |l aw or regul ation or under any collective bargaining
agreenent or enploynment contract, except that the institution of
an action in accordance with this act shall be deened a waiver

of the rights and renedi es avail abl e under any other contract,
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1 collective bargaining agreenment, State law, rule or regul ation
2 or under common | aw.

3 Section 20. Effective date.

4

This act shall take effect in 60 days.
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