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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 119355

| NTRODUCED BY ERI CKSON, RAFFERTY, PICCOLA, PILEGE, REGOLA,
CORNVAN, VENGER, WASHI NGTON, WAUGH, C. WLLI AMS AND RHOADES,
APRIL 17, 2006

REFERRED TO TRANSPORTATI ON, APRIL 17, 2006
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AN ACT
Amending Titles 42 (Judiciary and Judicial Procedure) and 75
(Vehi cl es) of the Pennsylvani a Consol i dated Statutes, making
an editorial change; further providing for |oss of property
rights to Comonweal t h; providing for vehicle forfeiture when
driving under the influence; and further providing for
procedure with respect to seized property subject to liens
and rights of |ienholders, for grading and for penalties.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. The heading of Chapter 68 of Title 42 of the
Pennsyl vani a Consol i dated Statutes is anended to read:
CHAPTER 68
[ CONTROLLED SUBSTANCES] FORFEI TURES
Section 2. Section 6801 heading and (b), (d), (e) and (k) of
Title 42 are anended to read:
8§ 6801. [Loss of property rights to Comonweal th] Controll ed

substance forfeiture.

* * %

(b) Process and seizure.--Property subject to forfeiture

under this [chapter] section nay be seized by the | aw
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enforcenment authority upon process issued by any court of conmon
pl eas having jurisdiction over the property. Seizure w thout
process may be made if:
(1) the seizure is incident to an arrest or a search
under a search warrant or inspection under an admnistrative
i nspection warrant;
(2) the property subject to seizure has been the subject
of a prior judgnment in favor of the Conmonwealth in a
crimnal injunction or forfeiture proceedi ng under this
[chapter] section;
(3) there is probable cause to believe that the property
i s dangerous to health or safety; or
(4) there is probable cause to believe that the property
has been used or is intended to be used in violation of The
Control |l ed Substance, Drug, Device and Cosnetic Act.
* %k
(d) Custody of property.--Property taken or detai ned under
this section shall not be subject to replevin, but is deened to
be in the custody of the | aw enforcenent authority subject only
to the orders and decrees of the court of common pl eas having
jurisdiction over the forfeiture proceedings and of the district
attorney or the Attorney General. \Wen property is seized under
this [chapter] section, the | aw enforcenent authority shal
pl ace the property under seal and either:
(1) renove the property to a place designated by it; or
(2) require that the district attorney or Attorney
Ceneral take custody of the property and renbve it to an
appropriate location for disposition in accordance with | aw

(e) Use of property held in custody.--Wenever property is

forfeited under this [chapter] section, the property shall be
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transferred to the custody of the district attorney, if the |aw
enforcenent authority seizing the property has |ocal or county
jurisdiction, or the Attorney Ceneral, if the | aw enforcenent
authority seizing the property has Statew de jurisdiction. The
district attorney or the Attorney General, where appropriate,
may:

(1) Retain the property for official use.

(2) Sell any forfeited property which is not required to
be destroyed by | aw and which is not harnful to the public,
but the proceeds from any such sale shall be used to pay al
proper expenses of the proceedings for forfeiture and sal e,

i ncl udi ng expenses of seizure, naintenance of custody,
advertising and court costs. The bal ance of the proceeds

shall be dealt with in accordance with subsections (f) and

(9).

* * %

(k) Proceeds and appropriations.--The proceeds or future
proceeds fromforfeited property under this [chapter] section
shall be in addition to any appropriation made to the O fice of
Attorney Ceneral.

Section 3. Title 42 is anended by adding a section to read:

§ 6801.1. Vehicle forfeiture.

(a) Forfeiture generally.--Except as provided in subsection

(b)), in addition to any other penalty inposed under |aw, the

court shall order forfeiture of a vehicle to the Commbnweal th

whi ch an individual was driving, operating or was i n actual

physi cal control of at the tinme of the conmmi ssion of an offense

and which is classified as a felony of the third degree under 75

Pa.C.S. § 3803(c) (relating to grading).

(b)Y Exceptions.--The follow ng shall apply:
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(1) No vehicle used by any person as a conmbn carrier in

the transacti on of business as a connmbn carrier shall be

forfeited under this section unless it appears that the owner

or other person in charge of the conveyance was a consenti ng

party or privy to a violation of 75 Pa.C.S. (relating to

(2) No vehicle shall be forfeited under this section by

reason of any act or oni ssion which the owner of the vehicle

establi shes to have been conmtted or omtted wi thout the

owner's reasonabl e knowl edge or consent.

(3) No bona fide security interest shall be subject to

forfeiture or inpairnent if it was retained or acquired in

any of the foll ow ng circunstances:

(i) Under 13 Pa.C. S. (relating to commerci al code)

by any nerchant dealing in new or used vehi cl es.

(ii) By any licensed or requl ated fi nance conpany,

bank or lending institution or by any ot her busi ness

requl arly engaged in the financing of or | ending on the

security of the vehicle.

(c) Process and sei zure. --

(1) Property subject to forfeiture under this section

may be seized by the | aw enforcenent authority upon process

i ssued by any court of conmpbn pl eas having jurisdiction over

the property.

(2) Seizure without process may be nmade if any of the

foll ow ng appl v:

(i) The seizure is incident to an arrest or a search

under a search warrant or inspection under an

admi ni strative i nspecti on warrant.

(ii) The property subject to seizure has been the
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subject of a prior judgnent in favor of the Conmmpbnweal t h

in a crimnal injunction or forfeiture proceedi ng under

this section.

(iii) There is probable cause to believe that the

property has been used or is intended to be used in

violation of 75 Pa.C.S. 8§ 3802 (relating to driving under

i nfl uence of al cohol or controll ed substance).

(3) In the event seizure w thout process occurs under

par agraph (2), proceedi ngs for the i ssuance of process shal

be instituted as soon as possi bl e.

(d) Custody.--Property taken or detai ned under this section

shall not be subject to replevin but is deenmed to be in the

custody of the | aw enforcenent authority, subject only to the

orders and decrees of the court of conmobn pl eas havi ng

jurisdiction over the forfeiture proceedi ngs and of the district

attorney or the Attorney General. Wien property is sei zed under

this section, the | aw enforcenent authority shall place the

property under seal and either:

(1) renpve the property to a place designated by it; or

(2) require that the district attorney or Attorney

Ceneral take custody of the property and renpve it to an

appropriate | ocation for disposition in accordance with | aw.

(e) Use or sale of property.--VWhenever property is forfeited

under this section, the property shall be transferred to the

custody of the district attorney, if the | aw enforcenent

authority seizing the property has |local or county jurisdiction,

or to the Attorney General, if the | aw enforcenent authority

sei zing the property has Statewi de jurisdiction. The district

attorney or the Attorney CGeneral, where appropriate, nay do any

of the foll ow ng:
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(1) Retain the property for official use.

(2) Sell any forfeited property. The proceeds from any

sal e shall be used to pay all proper expenses of the

proceedi ngs for forfeiture and sal e, including expenses of

sei zure, mai ntenance of custody, advertising and court costs.

The bal ance of the proceeds shall be dealt with i n accordance

wi th subsections (f) and (q).

(f) Use of cash or proceeds of property.--Cash or proceeds

of forfeited property transferred to the custody of the district

attorney under subsection (e) shall be placed in the operating

fund of the county in which the district attorney is el ected.

The appropriate county authority shall immediately rel ease from

the operating fund, without restriction, a |like anount for the

use of the district attorney enforcing the driving under the

i nfl uence provisions of 75 Pa.C.S. The entity havi ng budgetary

control shall not anticipate future forfeitures or proceeds from

future forfeitures in adopti ng and approvi ng the budget for the

district attorney.

(g) Distribution of property anong | aw enf or cenent

authorities.--1f both nunicipal and State | aw enf or cenent

authorities were substantially involved in effecting the

sei zure, the court having jurisdiction over the forfeiture

proceedi ngs shall equitably distribute the property between the

district attorney and the Attorney General.

(h) Authorization to utilize property or proceeds.--The

district attorney and the Attorney General shall utilize

forfeited property or proceeds fromforfeited property for the

pur pose of enforcing the provisions of 75 Pa.C.S. I n appropriate

cases, the district attorney and the Attorney Ceneral nay

desi gnate proceeds fromforfeited property to be utilized by
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communi t y- based drug and al cohol prograns and crine-fighting

prograns and for relocati on and protecti on of witnesses in

crimnal cases.

(i) Annual audit.--1t shall be the responsibility of every

county in this Commpbnweal th to provide, through the controll er,

board of auditors or other appropriate auditor and the district

attorney, an annual audit of all forfeited property and proceeds

obtai ned under this section. The audit shall not be nade public

but shall be submtted to the Ofice of Attorney Ceneral. The

county shall report all forfeited property and proceeds obtai ned

under this section and the di sposition of the property and

proceeds to the Attorney General by Septenber 30 of each year.

(i) Annual report and confidential infornmation.--The

Attorney General shall do all of the foll ow ng:

(1) Annually submt a report to the Appropriati ons and

Judiciary Conmittees of the Senate and the Appropriati ons and

Judiciary Conmittees of the House of Representatives

specifying the forfeited property or proceeds of forfeited

property obtai ned under this section. The report shall give

an accounting of all proceeds derived fromthe sal e of

forfeited property and the use nade of unsold forfeited

property.

(2) Adopt procedures and gui deli nes governi ng the

rel ease of informati on by the district attorney to protect

the confidentiality of forfeited property or proceeds used in

ongoi ng | aw enforcenent activities.

(k) Proceeds and appropri ati ons.--The proceeds or future

proceeds fromforfeited property under this section shall be in

addition to any appropriation made to the Ofice of Attorney
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Section 4. Section 6802(a)(5), (f) introductory paragraph
and (1), (j) introductory paragraph and (k) of Title 42 are
amended to read:

8§ 6802. Procedure with respect to seized property subject to
liens and rights of |ienhol ders.

(a) General procedure.--The proceedings for the forfeiture
or condemation of property, the sale of which is provided for
in this chapter, shall be in rem in which the Comonweal t h
shall be the plaintiff and the property the defendant. A
petition shall be filed in the court of common pleas of the
judicial district where the property is |located, verified by
oath or affirmation of an officer or citizen, containing the
fol | ow ng:

(5) An allegation that the property is subject to

forfeiture [pursuant to section 6801(a) (relating to | oss of

property rights to Commonweal th)] under this chapter and an

avernment of material facts upon which the forfeiture action

i s based.

* %

(f) Preservation of the property subject for forfeiture.--
Upon application of the Conmonweal th, the court nmay enter a
restraining order or injunction, require the execution of a
sati sfactory performance bond or take any other action to
preserve the availability of property described in [section

6801(a)] this chapter for forfeiture under this section either:

(1) wupon the filing of an information or an indictnent
charging a violation [of the act of April 14, 1972 (P.L. 233,
No. 64), known as The Controll ed Substance, Drug, Device and

Cosnetic Act,] for which crimnal forfeiture nay be ordered
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under this chapter and alleging that the property with

respect to which the order is sought woul d be subject to

forfeiture; or

(j) Omer's burden of proof.--At the tine of the hearing, if
t he Commonweal t h produces evidence that the property in question
was unlawful ly used, possessed or otherw se subject to

forfeiture under [section 6801(a)] this chapter, the burden

shall be upon the claimant to show.
* %

(k) Court-ordered release of property.--1f a person claimng
t he ownership of or right of possession to or claimng to be the
hol der of a chattel nortgage or contract of conditional sale
upon the property, the disposition of which is provided for in
this section, prior to the sale presents a petition to the court
al | eging over the property | awful ownership, right of
possession, a lien or reservation of title and if, upon public
heari ng, due notice of which having been given to the Attorney
CGeneral or the district attorney, the clainmant shall prove by
conpet ent evidence to the satisfaction of the court that the
property was | awfully acquired, possessed and used by himor, it
appearing that the property was unlawfully used by a person
ot her than the claimant, that the unlawful use was w thout the
cl ai mant' s knowl edge or consent, then the court may order the
property returned or delivered to the clainmant. Such absence of
know edge or consent nust be reasonabl e under the circunstances

presented. Ot herwise, it shall be retained for official use or

sold in accordance with [section 6801(e)] this chapter.
Section 5. Section 3803(a) introductory paragraph of Title

75 is anended and the section is anended by addi ng a subsection
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to read:
§ 3803. G ading.
(a) Basic offenses.--Notw thstanding the provisions of

[ subsection (b)] subsections (b) and (c):

* * %

(c) Habitual offender. --

(1) An individual who violates section 3802(b) and who

has four or nore prior offenses commts a felony of the third

(2) An individual who violates section 3802(a)(1), where

the individual refused testing of bl ood or breath, or who

vi ol ates secti on 3802(c) or (d) and who has three or nore

pri or offenses commts a felony of the third degree.

Section 6. Section 3804(b)(4) and (c)(3) of Title 75 are
anended and the subsections are amended by addi ng paragraphs to
read:

§ 3804. Penalties.

* x *

(b) High rate of blood al cohol; mnors; comrercial vehicles
and school buses and school vehicles; accidents.--Except as set
forth in subsection (c), an individual who violates section
3802(a) (1) where there was an accident resulting in bodily
injury, serious bodily injury or death of any person or damage
to a vehicle or other property or who violates section 3802(b),
(e) or (f) shall be sentenced as foll ows:

* x *

(4) For a fourth [or subsequent] offense, to:
(i) undergo inprisonment of not |ess than one year;
(ii) pay a fine of not |less than $1,500 nor nore

t han $10, 000; and
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(tit) conply with all drug and al cohol treatnent
requi renents inposed under sections 3814 and 3815.

(5) For a fifth or subsequent of fense, to:

(i) undergo inprisonnent of not |ess than two years;

(ii) pay a fine of not |l ess than $2, 500 nor nore

t han $15, 000; and

(iii) conply with all drug and al cohol treatnent

requi renents i nposed under sections 3814 and 3815.

(c) Incapacity; highest blood al cohol; controlled
subst ances. - - An i ndi vidual who viol ates section 3802(a)(1) and
refused testing of blood or breath or an individual who violates
section 3802(c) or (d) shall be sentenced as foll ows:
* x *
(3) For athird [or subsequent] offense, to:
(i) undergo inprisonnment of not |ess than one year;
(ii) pay a fine of not |less than $2,500; and
(tit) conply with all drug and al cohol treatnent
requi renents inposed under sections 3814 and 3815.

(4) For a fourth or subsequent offense, to:

(i) undergo inprisonnent of not |ess than two years;

(ii) pay a fine of not | ess than $5,000; and

(iii) conply with all drug and al cohol treatnent

requi renents i nposed under sections 3814 and 3815.

* * %

Section 7. The follow ng provisions shall apply to al
of fenses comm tted on or after the effective date of this act:
(1) The anmendnent of the heading of 42 Pa.C S. Ch. 68.
(2) The anmendnent of 42 Pa.C. S. 8 6801 headi ng and
subsections (b), (d), (e) and (k).
(3) The addition of 42 Pa.C.S. § 6801. 1.
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(4) The anendnent of 42 Pa.C. S. § 6802(a)(5), (f)
i ntroductory paragraph and (1), (j) introductory paragraph
and (k).

(5) The anmendnent or addition of 75 Pa.C. S. 8§ 3803(a)
i ntroductory paragraph and (c).

(6) The anmendnent or addition of 75 Pa.C. S. § 3804(b)(4)
and (5) and (c)(3) and (4).
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Section 8. This act shall take effect in 60 days.
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