PRI OR PRI NTER S NO. 741 PRINTER S No. 1017

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 643 %

| NTRODUCED BY GORDNER, SCARNATI, COSTA, ARMSTRONG, CORMAN
EARLL, GREENLEAF, MADI GAN, ORI E, PUNT, ROBBI NS, THOVPSON
WAUGH, VENGER, M VWH TE AND WONDERLI NG, APRI L 28, 2005

SENATOR SCARNATI , LABOR AND | NDUSTRY, AS AMENDED, JUNE 28, 2005
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AN ACT
Amendi ng the act of June 2, 1915 (P.L.736, No.338), entitled, as
reenact ed and anmended, "An act defining the liability of an
enpl oyer to pay danmages for injuries received by an enpl oye
in the course of enploynent; establishing an elective
schedul e of conpensation; providing procedure for the
determ nation of liability and conpensati on thereunder; and
prescribing penalties,” DEFI N NG "I NDEPENDENT CONTRACTCR'; <—
AND further providing for subcontractors.
The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

SECTION 1. THE ACT OF JUNE 2, 1915 (P.L.736, NO 338), KNOMWN <—
AS THE WORKERS' COVPENSATI ON ACT, REENACTED AND AMENDED JUNE 21,
1939 (P.L.520, NO 281), IS AMENDED BY ADDI NG A SECTI ON TO READ
SECTION 110. IN ADDITION TO THE DEFI NI TI ONS SET FORTH | N

TH' S ARTICLE, THE FOLLOW NG WORDS AND PHRASES VWHEN USED IN THI S
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ACT _SHALL HAVE THE MEANINGS G VEN IN TH' S SECTI ON UNLESS THE

CONTEXT CLEARLY | NDI CATES OTHERW SE:

" I NDEPENDENT CONTRACTOR' MEANS A SOLE PROPRI ETORSHI P,

PARTNERSHI P, SUBCHAPTER S CORPORATION, LIMTED LIABILITY COVPANY

OR LIMTED LIABILITY PARTNERSH P VWHO DOES NOT_EMPLOY OTHER

PERSONS AND VWHO MEETS ALL OF THE FOLLOW NG REQUI REMENTS:

(1) HAS A WRI TTEN AGREEMENT TO PERFORM SPECI FI C WORK FOR A

SPECI FI C AMOUNT OF MONEY AND CONTROLS THE MEANS AND MANNER OF

WWORK PERFORVED,

(2) RECEIVES COVPENSATI ON FOR WORK PERFORMED FOR A

COVM SSION OR ON A PER-JOB BASI S AND NOT_ON ANY OTHER BASI S AND

REALI ZES A PROFIT OR LOSS FROM SUCH WORK, AND SUCH COVPENSATI ON

IS PAID TO A BUSI NESS RATHER THAN AN | NDI VI DUAL,;

(3)  MAKES COVPARABLE SERVI CES AVAI LABLE TO THE GENERAL

PUBLI C ON A REGULAR AND CONSI STENT BASI S;

(4) MAINTAI NS A SEPARATE BUSI NESS AND FURNI SHES SI GNI FI CANT

TOOLS, NMATERIALS AND EQUI PMENT TO PERFORM WORK;

(5)  HOLDS ONE OR MORE BANK ACCOUNTS IN THE NAME COF THE

BUSI NESS ENTI TY FOR PURPOSES OF PAYI NG BUSI NESS EXPENSES OR

OTHER EXPENSES RELATED TO WORK PERFORMED; AND

(6) HOLDS OR HAS APPLI ED FOR A FEDERAL EMPLOYER

| DENTI FI CATI ON NUMBER, OR HAS FI LED BUSI NESS OR SELF- EMPLOYMENT

| NCOVE TAX RETURNS W TH THE PENNSYLVANI A DEPARTMENT OF REVENUE

OR THE | NTERNAL REVENUE SERVI CE BASED ON WORK OR SERVI CES IN THE

PREVI OQUS YEAR.

SECTION 2. SECTION 302(A) AND (D) OF THE ACT, AMENDED JULY
2, 1993 (P.L.190, NO 44), ARE AMENDED AND THE SECTI ON | S AMENDED
BY ADDI NG A SUBSECTI ON TO READ:

Section 302. (a) A contractor who subcontracts all or any

part of a contract and his insurer shall be liable for the
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paynent of conpensation to the enployes of the subcontractor
unl ess the subcontractor primarily liable for the paynent of
such conpensation has secured its paynent as provided for in

this act or unless the subcontractor conplies with subsection

(a.1). Any contractor or his insurer who shall becone |iable

her eunder for such conpensati on may recover the anount thereof
pai d and any necessary expenses fromthe subcontractor primarily
liable therefor.

For purposes of this subsection, a person who contracts with
anot her (1) to have work performed consisting of (i) the
removal , excavation or drilling of soil, rock or mnerals, or
(ii) the cutting or renoval of tinmber fromlands, or (2) to have
work perfornmed of a kind which is a regular or recurrent part of
t he busi ness, occupation, profession or trade of such person
shall be deened a contractor, and such other person a
subcontractor. This subsection shall not apply, however, to an
owner or | essee of land principally used for agriculture who is
not a covered enpl oyer under this act and who contracts for the
renoval of tinmber from such | and.

(a.1) Subsection (a) does not apply to a subcontractor that

has certified on a—foerm AN AFFI DAVI T establi shed by the

departnent that the subcontractor does not enpl oy other

i ndi vi dual s, operates as an i ndependent contractor, AS DEFlI NED

BY THIS ACT, and is not required to carry workers' conpensati on
i nsurance under this act. Haformis submtted uynderthis

I Rt I ) I al i Lai
: I ‘i | hi ) I L. .
ANY AFFIDAVIT WH CH IS FI LED UNDER TH S SUBSECTI ON SHALL CREATE

A NONREBUTTABLE PRESUMPTI ON UNDER THI S ACT THAT THE FI LI NG

SUBCONTRACTOR |'S AN | NDEPENDENT CONTRACTOR AND THAT THE FI LI NG
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1 SUBCONTRACTOR IS PROHI BI TED FROM FI LI NG ANY CLAIM FOR BENEFI TS

2 UNDER THI S ACT AGAI NST THE CONTRACTOR OR THE CONTRACTOR S

3 I NSURER.

4 * x *

5 (d) A contractor shall not subcontract all or any part of a

6 contract unless the subcontractor has presented proof of

7 insurance under this act or has conplied with subsection (a.1).

8 * x *

9 Section 2 3. This act shall take effect January 1, 2006. <—
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