PRI OR PRI NTER S NO. 4162 PRINTER S NO. 4191

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2738 %"

I NTRODUCED BY ALLEN, COHEN, PERZEL, EACHUS, PHI LLI PS,
S. H SMTH, BAKER, BALDW N, BASTI AN, BENNI NGHOFF, BI RVELI N
BOYD, BUNT, BUXTON, CAPPELLI, CAUSER, CRAHALLA, DENLI NGER,
FLEAGLE, GEORGE, G LLESPIE, GOOD, GOCDVAN, HARRI'S, HENNESSEY,
HERSHEY, HESS, H CKERNELL, HUTCHI NSQON, KAUFFMAN, KOTI K
LEACH, MACKERETH, MARKOSEK, M CALL, Ml LHATTAN, METCALFE
R MLLER, MJSTI O N CKCL, PICKETT, PYLE, REED, REI CHLEY,
SABATI NA, SATHER, SCAVELLO, SCHRODER, STEIL, STERN
R STEVENSON, TANGRETTI, E. Z. TAYLOR, TIGUE, TRUE, WALKO
WANSACZ, WLT, ADOLPH, GERBER, DALLY, JOSEPHS, KENNEY,
SI PTROTH, GEI ST AND BEYER, JUNE 7, 2006

AS REPORTED FROM COWM TTEE ON LABOR RELATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, JUNE 12, 2006

AN ACT

1 Anending the act of June 2, 1915 (P.L.736, No.338), entitled, as
2 reenacted and anmended, "An act defining the liability of an

3 enpl oyer to pay damages for injuries received by an enpl oye

4 in the course of enploynent; establishing an el ective

5 schedul e of conpensation; providing procedure for the

6 determ nation of liability and conpensati on thereunder; and

7 prescribing penalties,” further providing for schedul e of

8 conpensation, for definitions relating to procedure and for

9 enf orcenent of standards and processing of clains; providing
10 for the Wirkers' Conpensation Appeal Board; further providing
11 for assignnent of clainms to referees, for rehearings, for

12 counsel fees and for the Ofice of Adjudication; providing

13 for an Uni nsured Enpl oyers Guaranty Fund; and nmaki ng a

14 rel ated repeal

15 The General Assenbly of the Conmonweal th of Pennsyl vani a

16 hereby enacts as foll ows:

17 Section 1. Section 306(h) of the act of June 2, 1915

18 (P.L.736, No.338), known as the Wrkers' Conpensation Act,

19 reenacted and anmended June 21, 1939 (P.L.520, No.281) and added
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Decenber 5, 1974 (P.L.782, No.263), is anended to read:
Section 306. The follow ng schedul e of conpensation is

her eby est abl i shed:

* * %

(h) Any person receiving conpensation under sections 306(a),

[306(b), 306(c)(23), or section] 306(c)(23) or 307, as a result
of an [accident] injury which occurred prior to [the effective
date of the anmendatory act of January 17, 1968 (P.L.6, No.4)
shall have the conpensation rate adjusted to the |evel they
woul d have received had the injury occurred on the effective
date of the anmendatory act of January 17, 1968 (P.L.6, No.4) and
had the injured enpl oye been earning wages equal to ninety

dollars ($90) per week.] August 31, 1993, shall, beginning July

1, 2006, receive a m ni num anount of one hundred doll ars ($100)

per week. The additional conpensation shall be paid by the self-
i nsured enpl oyer or insurance carrier nmaking paynent and shal
be rei nbursed in advance by the Commonwealth on a quarterly
basis as provided in rules and regul ati ons of the departnent.
The paynent of additional conpensation shall be nmade by the
carrier or self-insured enployer only during those fiscal years
for which appropriations are nmade to cover reinbursenent.
Section 2. Section 401 of the act, anmended February 8, 1972
(P.L.25, No.12), July 2, 1993 (P.L.190, No.44) and June 24, 1996
(P.L.350, No.57), is anended to read:
Section 401. The term"referee,” when used in this act,
shall nmean a Wirkers' Conpensation Judge of the Departnent of
Labor and I ndustry, appointed by and subject to the general
supervi sion of the Secretary of Labor and Industry for the

pur pose of conducting departnental hearings under this act. The

secretary nay establish different classes of these judges. Any

20060H2738B4191 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

reference in any statute to a worknmen's conpensation referee
shall be deened to be a reference to a workers' conpensation
j udge.

The term "board,"” when used in this article, shall nean the
Wor kers' Conpensation Appeal Board, a departnental
adm ni strative board as provided in sections 202, 207, 503 and
2208 of the act of April 9, 1929 (P.L.177), known as "The
Adm ni strative Code of 1929," exercising its powers and
performng its duties as an appellate board i ndependently of the
Secretary of Labor and Industry and any other official of the
depart nment.

The term "fund," when used in this article, shall nean the
State Workmen's I nsurance Fund of this Conmonweal th, the State-
operated insurance carrier fromwhich worknmen's conpensati on
i nsurance policies may be purchased by enployers to cover al
risks of liability under this act including those declined by
private carriers.

The ternms "insurer"” and "carrier,"” when used in this article,
shall nean the State Wdrkmen's I nsurance Fund or other insurance
carrier which has insured the enployer's liability under this
act, or the enployer in cases of self-insurance.

The term "enpl oyer,” when used in this article, shall nean

t he enpl oyer as defined in article one of this act, or his duly
aut hori zed agent, or his insurer if such insurer has assuned the
enployer's liability or the fund if the enployer be insured

t her ei n.

The term "resol ution court,” when used in this article, shal

mean a court established in each district with the sol e purpose

of providing a vehicle to present a conproni se and rel ease to a

judge in an expedited fashi on.

20060H2738B4191 - 3 -
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The term "nmedi ation,"” when used in this article, shall nean a

conference conducted by a workers' conpensati on judge, but not

necessarily the judge assigned to the actual case involving the

parties, and shall require the attendance in person of al

parties including the clai nant and enpl oyer, and their

respecti ve counsel. The representati ve fromthe enpl oyer nust

have requisite authority to bring about settl enent of the case

or nust have the ability to obtain said authority during the

course of the nedi ati on.

Section 3. Section 401.1 of the act, added February 8, 1972
(P.L.25, No.12), is anended to read:

Section 401.1. The departnent shall, in fulfillment of its
responsi bilities under this act, enforce the tinme standards and
ot her performance standards herein provided for the pronpt
processing of injury cases and paynent of conpensati on when due
by enpl oyers and i nsurers both upon petition by a party or on
its own notion. In any case in which conpensation has not been
timely paid, or in which notice of denial of conpensation has
been given, the departnent shall hear and determne all claim
petitions for conpensation filed by enpl oyes or their
dependents. The departnent shall al so hear and determ ne al
petitions by enployers or insurers to suspend, term nate, reduce
or otherw se nodify conpensation paynents, awards, or agreenents
and petitions by enployes or their dependents to increase,
nodi fy or reinstate conpensation paynents, awards, or
agreenents. Hearings shall be scheduled forthw th upon receipt
of the claimpetition or other petition, as the case nmay be, and
determ nati ons thereon shall be nmade pronptly and in conformty
with tinme standards herein or hereunder established. Such

heari ngs shall be conducted by a [referee] workers' conpensation

20060H2738B4191 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

judge or other hearing officer designated by the secretary.

Each workers' conpensati on judge assi gned to conduct heari ngs

shall set forth a nmandatory trial schedule at the first hearing.

This trial schedule shall include specific deadlines for the

presentati on of evidence by the parties and dates for future

heari ngs. Judges shall strictly enforce their schedul es, and no

party will be excused from honoring the schedul e absent good

cause shown. Every trial schedule shall include a specific date

and tine for a nedi ati on conference. Medi ations shall take pl ace

no later than thirty (30) days prior to the date set for filing

pr oposed fi ndi ngs of fact and concl usions on |aw or | eqgal briefs

or nenoranda, unless, upon good cause shown, the workers'

conpensati on judge determ nes nmedi ati on woul d be futile. In the

event that the parties reach a settlenent on a case that is

presently in litigation, the workers' conpensati on judge, upon

bei ng provi ded notice of a settlenment, shall hold conproni se and

rel ease hearing within fourteen (14) BUSI NESS days of recei pt of

noti ce of the settl enent.

Each district within the Commpnweal th shall create a

resolution court that will have the ability to hear conproni se

and rel ease agreenents in an expedited nanner. The workers'

conpensation judge who is sitting in resolution court will not

be required to have received fornmal assi gnnent by the bureau of

the conprom se and rel ease petition prior to conducting the

settl enent hearing. A workers' conpensation judge shall render a

decision within five (5) business days of the hearing.

Del ays in hearings will be granted according to rules
establ i shed by the departnent, and any party who unreasonably
del ays a hearing will be subject to a penalty as provided in

section 435. Subject to the provisions of the act of July 31,

20060H2738B4191 - 5 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

1968 (P.L.769, No.240), known as the "Commonweal t h Docunents

Law, " the departnment shall adopt such rules and regul ati ons as
it finds necessary or desirable for the enforcenent of this act.
Section 4. The act is anmended by adding a section to read:

Section 401.2. (a) The Wirkers' Conpensati on Appeal Board

shall consist of at | east three, and not nore than fifteen,

appoi nt ed nenbers, of whom the Governor shall desi gnate one as

chai rman; the Governor may, on the reconmmendati on of the

Secretary of Labor and I ndustry, increase the nunber of

appoi nted nenbers on the board. An en banc board shall consi st

of all the appoi nted nenbers on the board, a majority of which

shall constitute a guorum and no action of the board shall be

valid unless it shall have the concurrence of such nunber of

menbers and that nunber constitutes a majority of the votes

cast. Wiere there are nore than three appoi nted nenbers, the

board nmay sit in panels of three, a—majority of the panel ALL <—
THREE MEMBERS shall constitute a quorum and no acti on taken by a

panel shall be valid unless it shall have the concurrence of a

majority of the vetes—east— PANEL MEMBERS. WHEN A MAJORI TY OF <—

ANY SUCH PANEL HAS REACHED A DECI SION, THE CHAI R OF THE PANEL

SHALL ASSI GN THE WRI TI NG OF_ AN OPI Nl ON AND ORDER TO A PANEL

VEMBER. THE PANEL MEMBER SHALL PREPARE A DRAFT_OPI NI ON AND AWARD

AND TRANSM T IT TO THE SECRETARY OF THE BOARD FOR Cl RCULATI ON

AND REVI EWTO ALL_ MEMBERS OF THE WORKERS' —COVPENSATI ON APPEAL

BOARD. EACH MEMBER OF THE WORKERS' COVPENSATI ON APPEAL BOARD

SHALL BE ENTITLED TO A PERIOD CF THI RTY (30) DAYS FROM THE DATE

A DRAFT OPINION ON BEHALF OF A MVAJORITY OF A PANEL |S PLACED IN

Cl RCULATI ON BY THE SECRETARY OF THE BOARD IN WHI CH TO CONCUR | N,

COMVENT _ON, OBJECT TO OR DI SSENT FROM THE PROPOSED DRAFT OPI NI ON

AND AVWARD. CONCURRENCES, COMVENTS, OBJECTI ONS AND DI SSENTS SHALL

20060H2738B4191 - 6 -
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BE_TRANSM TTED TO THE CHAI RVAN OF THE BOARD, THE SECRETARY OF

THE BOARD AND THE BOARD MEMBER RESPONSI BLE FOR WRI TI NG THE DRAFT

OCPINLON. A BOARD MEMBER VWHO DOES NOT_SUBM T A VI TTEN RESPONSE

TO A PROPCSED DRAFT OPI NI ON AND ORDER Cl RCULATED SHALL BE DEEMED

TO CONCUR I'N THE OPI NI ON AND ORDER AS DRAFTED AND I NI TIALLY

PLACED IN CI RCULATION IN CONFORM TY W TH THE PROCEDURE SET FORTH

N SUBSECTION (A). IF AT THE CONCLUSI ON OF THE THI RTY- DAY (30-

DAY) PERICD A MAJORITY OF THE MEMBERS OF THE BOARD HAVE FAI LED

TO CONCUR I'N THE DRAFT OPI NI ON AND ORDER AS Cl RCULATED, THE

CHAI RVAN OF THE WORKERS' COWMPENSATI ON APPEAL BOARD, I N

CONSULTATION WTH THE CHAI R OF THE PANEL THAT HEARD THE CASE | N

QUESTI ON SHALL REASSI GN THE OPI NION TO A BOARD MEMBER FOR THE

PURPOSE OF REDRAFTI NG AND Cl RCULATI NG A DRAFT GPI NI ON AND ORDER

IN CONFORM TY W TH THE PROCEDURES ARTI CULATED IN TH S SUBSECTI ON

(A). A vacancy on the board shall not inpair the right of a

quorumto exercise all the rights and performall the duties of

the board. The Secretary of Labor and I ndustry, with the

approval of the Governor, shall appoint a secretary to the

VWor kers' Conpensati on Appeal Board, who shall receive such

salary as the Secretary of Labor and I ndustry, with the approval

of the Governor, shall deternmn ne.

(B) MEMBERS OF THE BOARD SHALL BE REQUI RED TO ANNUALLY <—

ATTEND AND PARTI CI PATE INA MN MMM OF EICHT (8) HOURS OF

WORKERS' COVPENSATI ON RELATED EDUCATI ON APPROVED BY THE

20060H2738B4191 - 7 -
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PENNSYLVANI A SUPREMVE COURT_CONTI NUI NG LEGAL EDUCATI ON BOARD OR A

SIM LAR REPUTABLE AGENCY APPROVED BY THE DEPARTMENT.

(c) A nenber of the Wirkers' Conpensati on Appeal Board shal

conformto the foll owing code of ethics:

(1) Avoid inpropriety and the appearance of inpropriety in

all activities.

(2) Performduties inpartially and diligently.

(3) Avoid ex parte conmmuni cations in any contested, on-the-

record nmatter pendi ng before the departnent.

(4) Abstain fromexpressing publicly, except in

adm ni strative di sposition or adjudi cati on, personal views on

the nerits of an adjudicati on pendi ng before the departnent and

require simlar abstention on the part of departnent personnel

subject to the nenber's directi on and control .

(5) Require staff and personnel subject to the nenber's

directi on and control to observe the standards of fidelity and

diligence that apply to a nenber.

(6) Initiate appropriate disciplinary neasures agai nst

depart nent personnel subject to the nenber's directi on and

control for unethical conduct.

(7)) Disqualify hinmself from proceedi ngs i n which

impartiality may be reasonabl y questi oned.

(8) Keep inforned about the personal and fiduciary interests

of hinself and his inmediate fam|ly.

(9) Requlate outside activities to mnin ze the risk of

conflict with official duties. A nenber may speak, wite or

| ecture, and rei nbursed expenses, honoraria, rovyalties or other

noney received in connection therewith shall be discl osed

annual ly. A disclosure statenent shall be filed with the

secretary and the State Ethics Commi ssion and shall be open to

20060H2738B4191 - 8 -
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i nspecti on by the public during the nornmal busi ness hours of the

departnent and the conmi ssion during the tenure of the nenber.

(10) Refrain fromdirect or indirect solicitation of funds

for political, educational, reliqgious, charitable, fraternal or

ci vi c purposes: Provided, however, That a nenber may be an

officer, a director or a trustee of such organi zati ons.

(11) Refrain fromfinancial or business dealings which wuld

tend to reflect adversely on inpartiality. A nenber nay hol d and

manage i nvestnents which are not inconpatible with the duties of

of fice.

(12) Uphold the inteqgrity and i ndependence of the workers'

conpensati on system

(d) Individuals who are currently serving as nenbers of the

Wor kers' Conpensati on Appeal Board shall conti nue to serve,

subj ect to the provi sions of subsection (c).

(e) The secretary shall ensure that there are at | east two

opinion witers assigned to each nenber of the board. OPI Nl ON <—

WRI TERS EMPLOYED BY OR ON BEHALF OF THE BOARD WHOSE DUTI ES

NVOLVE, IN VHOLE OR I N PART, THE WRI TI NG OR DRAFTI NG OF

PROPOSED OPI NI ONS, DECI SI ONS OR ORDERS FOR THE BOARD OR ANY

MEMBER OF THE BOARD SHALL BE REQUI RED TO ANNUALLY ATTEND AND

PARTI CI PATE IN A M NITMUM COF EIGHT (8) HOURS OF CONTI NUI NG LEGAL

EDUCATION IN THE FI ELD OF WORKERS' COVPENSATI ON PRACTI CE_AND

PROCEDURE | N COURSES APPROVED BY THE PENNSYLVANI A SUPRENME COURT

CONTI NUI NG LEGAL EDUCATI ON BQOARD.

Section 5. Section 414 of the act, anmended February 8, 1972
(P.L.25, No.12), is anended to read:

Section 414. \Wenever a claimpetition or other petition is
presented to the departnent, the departnment shall, by general

rules or special order, assign it to a [referee] WRKERS <—

20060H2738B4191 - 9 -
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COVPENSATI ON JUDGE for hearing. Wien assigning petitions,

| NCLUDI NG THOSE OF THE RESOLUTI ON COURT, the departnent shall <—

not assign to a particul ar referee WORKERS COVPENSATI ON JUDGE <—

nore than seventy-five per centumof the petitions froma

particul ar county.

The departnent shall serve upon each adverse party a copy of
the petition, together with a notice that such petition wll be
heard by the referee to whomit has been assigned (giving his
name and address) as the case may be, and, shall mail the
original petition to such referee, together with copies of the
noti ces served upon the adverse parties.

Section 6. Section 426 of the act, anended February 8, 1972
(P.L.25, No.12) and repealed in part April 28, 1978 (P.L. 202,
No. 53), is anmended to read:

Section 426. The board, upon petition of any party and upon
cause shown, may grant a rehearing of any petition upon which
t he board has nmade an award or disall owance of conpensation or
ot her order or ruling, or upon which the board has sustained or
reversed any action of a referee; but such rehearing shall not
be granted nore than eighteen nonths after the board has nade
such award, disallowance, or other order or ruling, or has
sust ai ned or reversed any action of the referee: Provided,
however, That nothing contained in this section shall limt or
restrict the right of the board, or a referee to review, nodify,
set aside, reinstate, suspend, or term nate, an original or
suppl enental agreenent, or an award in accordance with the
provi sions of section four hundred thirteen of this article. A

rehearing shall be conducted by the board en banc.

Section 7. Section 442 of the act, anended June 24, 1996
(P.L.350, No.57), is anended to read:

20060H2738B4191 - 10 -
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Section 442. Al counsel fees, agreed upon by claimant and
his attorneys, for services perforned in matters before any
wor kers' conpensation judge or the board, whether or not all owed
as part of a judgnent, shall be approved by the workers'
conpensati on judge or board as the case nay be, providing the
counsel fees do not exceed twenty per centum of the anmpount
awarded. [The official conducting any hearing, upon cause shown,
may al l ow a reasonabl e attorney fee exceeding twenty per centum
of the amount awarded at the discretion of the hearing
of ficial.]

In cases where the efforts of claimant's counsel produce a
result favorable to the claimnt but where no i nmedi ate award of
conpensation is nmade such as in cases of termnation or
suspensi on the hearing official shall allow or award reasonabl e
counsel fees, as agreed upon by clainmant and his attorneys,

wi thout regard to any per centum In the case of conprom se and

rel ease settl enent agreenents, where there i s no underlvying

litigation, no counsel fees shall exceed twenty per centum of

the workers' conpensation settl enent anount.

Section 8. Section 1401 of the act, added June 24, 1996
(P.L.350, No.57), is anended to read:

Section 1401. (a) There is created within the departnent an
office to be known as the Ofice of Adjudication.

(b) The secretary shall appoint as many qualified and
conpet ent workers' conpensation judges as necessary to conduct
matters under this act.

(c) The secretary shall set normal working hours for
wor kers' conpensation judges. During those hours, workers'
conpensati on judges shall devote full time to their official

duties and shall performno work inconsistent with their duties

20060H2738B4191 - 11 -
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as workers' conpensation judges. Wrkers' conpensation judges
shall not engage in any unapproved activities during nornal
wor ki ng hours.

(d) Wbrkers' conpensation judges shall be afforded
enpl oyment security as provided by the act of August 5, 1941
(P.L.752, No.286), known as the "Civil Service Act."

(e) Conpensation for workers' conpensation judges shall be

establ i shed by the Executive Board. Conpensation for workers'

conpensati on judges shall be established by the executive board

at a pay range not |less than the pay range for adm ni strative

| aw j udges appoi nted under section 212 of the act of April 12,

1951 (P.L.90, No.21), known as the "Liquor Code," and 66 Pa.C. S.

8 304 (relating to adnministrative | aw judges). A workers'

conpensation judge's step classification shall not be decreased

upon reassi gnnent of workers' conpensation judges to a hi gher

pay range.

(f) The secretary shall develop and require all workers'
conpensation judges to conplete a course of training and
instruction in the duties of their respective offices and pass
an exam nation prior to assum ng office. The course of training
and instruction shall not exceed four weeks in duration and
shall consist of a mninmumof forty hours of class instruction
in medicine and | aw.

(g) The secretary shall devel op a continuing professional
devel opnent plan for workers' conpensation judges which shal
require the annual conpletion of twenty hours of approved
conti nui ng professional devel opnment courses.

(h) The secretary may adopt additional rules to establish
st andards and procedures for the evaluation, training, pronotion

and di scipline of workers' conpensation judges.

20060H2738B4191 - 12 -



1 Section 9. The act is anmended by adding an article to read:

2 ARTI CLE XVI

3 UNI NSURED EMPLOYERS GUARANTY FUND

4 Section 1601. Definitions.

5 The follow ng words and phrases when used in this article

6 shall have the neanings given to themin this section unless the
7 context clearly indicates otherw se:

8 "Conpensation." Benefits paid pursuant to sections 306 and

9 307.

10 "Enployer." Any enployer as defined in section 103. The term

11 does not include a person that qualifies as a self-insured

12 enpl oyer under section 305.

13 "Fund." The Uni nsured Enpl oyers Guaranty Fund established in

14 section 1602. The fund shall not be considered an i nsurer and

15 shall not be subject to penalties, unreasonabl e contest fees or

16 any reporting and liability requirements under section 440.

17 "Policyholder." A holder of a workers' conpensati on policy

18 issued by the State Whrkers' | nsurance Fund, or an insurer that

19 is a donestic, foreign or alien nutual association or stock

20 conpany witing workers' conpensati on i nsurance on ri sks whi ch

21 would be covered by this act.

22 "Secretary." The Secretary of Labor and I ndustry of the

23 Conmmonweal t h.

24 Section 1602. Fund.

25 (a) Establishnent.--

26 (1) There is established a special fund to be known as
27 t he Uni nsured Enpl oyers Guaranty Fund.

28 (2) The fund shall be maintained as a separate fund in
29 the State Treasury subject to the procedures and provisions
30 set forth in this article.

20060H2738B4191 - 13 -
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(b)Y Source.--The sources of the fund are:

(1) Appropriations nmade by the General Assenbly.

(2) Reinbursenents or restitution.

(3) Interest on noney in the fund.

(c) Use.--The adm ni strator shall establish and maintain the

fund for the exclusive purpose of paying workers' conpensati on

benefits to injured workers or their dependents for clains

arising frominjuries or deaths sustained while in the course

and scope of enploynent with enpl oyers that failed to carry

wor kers' conpensati on i nsurance coverage at the tine the

injuries took pl ace.

(d) Administration.--The secretary shall be the

admi ni strator of the fund and shall have the power to coll ect

nmoney for and di shurse noney fromthe fund.

(e) Status.--The fund shall have all of the sane ri ghts,

duties, responsibilities and obligati ons as an i nsurer.

Section 1603. d ai ns.

(a) Scope.--This section shall apply to clains for an injury

or a death which occurs on or after the effective date of this

article.

(b)Y Tine.--An injured worker shall notify the fund within 45

days after the worker knew that the enpl oyer was uni nsured or

recei ved confirmati on of noni nsurance fromthe rati ng bureau or

any ot her agency charged with providing notice of a claim

agai nst the fund. The departnent shall have adequate tine to

nmoni tor the claimand shall determ ne the obligati ons of the

enpl oyer. No conpensati on shall be paid fromthis fund unti

notice is given and the departnent deternm nes that the enpl oyer

failed to voluntarily accept and pay the claimor subsequently

def aul ted on paynents of conpensati on. No conpensati on shall be
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due until notice is qgiven.

(c) Process.--After notice, the fund shall process the claim

in accordance with the provisions of this act.

(d) Petitions.--No claimpetition may be fil ed agai nst the

fund until at |east 21 days after notice of the claimis nmade to

Section 1604. C aimpetition.

If a claimfor conpensation is filed under this article and

the claimis not voluntarily accepted as conpensabl e, the

enpl oyee may file a claimpetition nanmi ng both the enpl oyer and

the fund as defendants. A responsive pleading filed by the fund

to the claimpetition shall serve as an answer on behalf of the

uni nsured enpl oyer. Failure of the uni nsured enpl oyer to answer

a claimpetition shall not serve as an adni ssion or otherw se

bi nd the fund under section 416.

Secti on 1605. Depart nent .

(a) Insurance inquiry.--Wthin ten days of notice of a

claim the fund shall demand fromthe enpl oyer proof of

appli cabl e i nsurance coverage. Wthin 14 days fromthe date of

the fund's request, the enpl oyer nust provide proof of

i nsurance. |If the enpl oyer does not provide proof, there shal

be rebuttabl e presunpti on of uni nsurance and the fund shal

serve as the uninsured enployer's insurer for purposes of the

claimin question.

(b) Rei nbursenent.--The departnent shall, on behalf of the

fund, exhaust all renedies at | aw agai nst the uni nsured enpl oyer

in order to collect the anpbunt of a voluntary paynent or award,

i ncludi ng voluntary paynent or award itself and rei nbursenent of

costs, interest, penalties, fees under section 440 and costs of

the fund's attorney, which have been paid by the fund. The fund
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shall also be reinbursed for costs or attorney fees which are

incurred in seeking rei nbursenent under this subsecti on. The

departnent is authorized to i nvestiqgate violations of section

305 for prosecuti on of the uni nsured enpl oyer pursuant to

section 305(b) and shall pursue such prosecuti ons through

coordination with the appropriate prosecuti ng authority. Any

restituti on obtained shall be paid to the fund.

(c) Bankruptcy.--The departnent has the right to appear and

represent the fund as a creditor in a bankruptcy proceedi ng

i nvol vi ng the uni nsured enpl oyer.

(d) Liens.--1f paynents of any nature have been made by the

fund on behalf of an uni nsured enpl oyer, the fund shall file a

certified proof of paynent with the prothonotary of a court of

commpn pl eas and the prothonotary shall enter the entire bal ance

as a judgnent agai nst the enpl oyer. The judgnent shall be a

statutory lien agai nst property of the enpl oyer, and executi on

may i ssue on it. The fund has the right to update the anount of

the lien as paynents are nade.

Section 1606. O her renedies.

Not hi ng contained in this article shall serve to abrogate the

provi si ons of section 305(d) allowi ng the cl ai rant or dependents

to bring a direct suit for danages at | aw as provided by Article

Il. The fund shall be entitled to assert rights to subrogati on

under section 319 for recovery made from the enpl oyer or any

other third party.

Secti on 1607. Reqgul ati ons.

The departnment nmay pronul gate requl ati ons for the

adm ni strati on and enforcenent of this article.

Section 10. The sum of $1, 000,000, or as much thereof as may

be necessary, is hereby appropriated to the Uninsured Enpl oyers
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1 C@uaranty Fund for the fiscal year July 1, 2006, to June 30,

2 2007, to carry out the provisions of Article XVl of the act.

3
4
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-
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9
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Section 11. Repeals are as foll ows:

(1) The General Assenbly declares that the repeal under
paragraph 2 is necessary to effectuate the addition of
section 401.2 of the act.

(2) Section 441 of the act of April 9, 1929 (P.L.177,
No. 175), known as The Admi nistrative Code of 1929, is
r epeal ed.

Section 12. This act shall take effect in 60 days.
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