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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2572 %%
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AN ACT

Prohi biti ng governnment conpetition with private enterprise.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Free
Enterprise and Taxpayer Protection Act.
Section 2. Declaration of policy.

The CGeneral Assenbly finds and declares as foll ows:

(1) Private enterprise is necessary to the health,
wel fare and prosperity of this Comonwealth.

(2) Governnent conpetes with private enterprise when it
provi des goods and services to the public beyond its
government functi on.

(3) This act is intended to protect econom c
opportunities for private enterprise against unfair

conpetition by governnent agencies and to enhance the



ef ficient provision of goods and services to the public.
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency." A governnent agency as defined in this act.

"Aut hority." Any authority created by a governnent agency or
agencies for a purpose other than the purpose of the agency or
agenci es.

"Commercial activity."” Perform ng services or providing
goods that can nornmally be obtained fromprivate enterprise.

"Governnent agency." The State, any unit of State
government, and any municipality, nmunicipal or county authority
or political subdivision. The termincludes an entity which is
not mejority-owned as private property and established under the
Constitution of Pennsylvania, statute, ordinance or any ot her
order or action by the entity or its officers. The termincl udes
St at e-owned and State-related universities, comunity col |l eges
and public school districts.

"Governnment conpetition.”™ The provision of goods or services
to the public by governnent agencies that are essentially the
same as those offered by private enterprise.

"Governnent functions.™ Those functions that are exclusively
the prerogative of government, including, but not limted to,
operation of the agency or departnent, fulfillment of the | egal
obl i gati ons of the agency, |aw enforcenent and the judici al
system

"Invited guests.” Persons who enter onto a canpus for
educational, research or public service activity and not

primarily to purchase or receive goods and services which are
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not related to the educational, research or public service
activity for which the persons enter onto the canpus.

"Local agency." A departnent, office, comm ssion,
institution, board or other agency or |ocal organization,
regardl ess of whether noneys are appropriated to the agency,
including, but not limted to, cities, boroughs, towns,

t ownshi ps or any other nunicipal entity.

"Necessary services." Those services that are critical for
human safety and health, including, but not limted to, fire
departnments, energency services and nedi cal services.

"Private enterprise.” An individual, firm partnership,
joint venture, corporation, association or any other |egal
entity engaging in the manufacturing, processing, sale, offering
for sale, rental, |easing, delivery, dispensing, distributing or

advertising of goods or services for profit.

"Private sector.”™ Two or nore conpeting privately owned
compani es.
"Public service.”" An activity that is normally and generally

associated with community coll eges and universities in this
Commonweal th, a purpose or significant result of which is not to
engage in conpetition with private enterprise.

"State agency." A departnent, office, comm ssion,
institution, board or other agency or State organi zati on,
regardl ess of whether noneys are appropriated to the agency.

"Tel econmmuni cations.” Radio, telegraph, telefax, telephoto,
tel evision, cable and satellite transm ssion, conputer, Internet
and ot her el ectronic services.

"Utilities.” Provision of electric power and water supply.

"Vital services." Those services that are vital to the

public, including, but not limted to, water and electric
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supply, sewers, garbage and trash renoval, recycling, streets
and roads, public transportation and public transportation
infrastructure, State and | ocal correctional facilities, child
care, elder care, telecomunication services which include
radi o, tel egraph, tel efax, tel ephoto, television cable and
satellite transm ssion, conputer, Internet and other electronic
servi ces.
Section 4. Governnent conpetition prohibited.

Gover nment, governnent agencies, State-owned and State-
rel ated universities, community coll eges, school districts and
public authorities are prohibited fromconpeting against private
enterprise, including by intergovernnental or interagency
agreenent, and are prohibited from funding, capitali zing,
securing the indebtedness of, or |easing the obligations of, or
subsi di zi ng, any charitable or not-for-profit institution which
woul d use such support to conpete against private enterprise.
Section 5. Excepted functions and services.

The follow ng functions or services are excepted fromthe
provi si ons of section 4:

(1) Governnent functions.

(2) Necessary services. Nothing in this act shal
preclude a governnment agency or authority fromutilizing
private enterprise to provi de necessary services.

(3) Vital services, to the extent such services are not
avai l able fromprivate enterprise. In such cases, governnent
shall make good faith efforts for private enterprise to
furni sh such services.

(4) The devel opnent, nanagenent and operation of State
par ks, historical nonunments and hiking or equestrian trails.

(5) Provisions of goods and services to students and
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invited guests by State-owned and State-rel ated universities,

community col |l eges and public school districts.
Section 6. Existing governnent conpetition.

(a) GCeneral rule.--1n cases of governnent conpetition
agai nst private enterprise that exist on the effective date of
this act, the governnment agency or authority nmay continue to
engage in the conpetition but may not exceed the scope of the
conpetition.

(b) Construction.--Nothing in this act shall be construed to
preclude a government agency or authority fromcontracting with
private enterprise to provide goods or services to the public.
Section 7. Financial statenents.

(a) Maintenance. - -

(1) In all cases of comrercial activity by governnent
agenci es, annual financial statenents of all incone and
expenses of the commercial activities shall be naintained
separately and on the sanme basis as the financial statenents
of the governnment agenci es.

(2) Incone fromnonetary assets of governnent agencies
shal |l not be shown as inconme of conmercial activities but
shall be shown as inconme of the government agencies.

(b) Incone from governnment agencies.--The financi al
statements of commercial activities shall not include any incone
from governnment agencies. Gants shall not be included as incone
of the commercial activities, but shall be shown as income to
t he gover nnent agenci es.

(c) Conmon expenses.--The financial statenents of conmerci al
activities shall include proportionate anmounts of conmmon
expenses shared with governnent agencies, including, but not

l[imted to, utility costs, supplies, repair and replacenent
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costs, insurance of all types, enployee conpensation, enployee
benefits, payroll taxes, debt service and depreciation of al
types.

(d) Audit.--The financial statenents of governnent agencies
and comrercial activities shall be audited and certified as
correct by a certified public accountant and auditor within 120
days after the end of the annual accounting period and when
certified shall be released to the public.

Section 8. Renedi es.

(a) Nature of action and jurisdiction.--The civil cause of
action authorized under this section shall be brought in the
Commonweal th Court, which shall have jurisdiction to issue
prelimnary and permanent injunctive relief.

(b) Prelimnary orders.--

(1) An affected person or entity may file a conpl ai nt
seeking prelimnary injunctive relief by alleging that a
government agency is participating or planning to participate
in comrercial activity resulting in new conpetition with
exi sting private enterprise. Upon receipt of the conplaint,
the court shall order a prelimnary hearing, which shall not
be later than 30 days fromthe date of the order

(2) The court shall issue appropriate prelimnary
injunctive relief if at the prelimnary hearing the plaintiff
makes a prinma facie showi ng that:

(i) the governnment agency is or is planning to
participate in commercial activity;

(i1i) that commercial activity results or will result
in conpetition with private enterprise;

(i) the governnment has not nmade a good faith

effort for private enterprise to furnish vital services;
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and
(iv) the threat to private enterprise or public
noneys i s i nmm nent.

(3) The plaintiff shall not be required to show no
adequate renmedy at |law or irreparable harm nor any other
common | aw el enent applicable to obtaining prelimnary
injunctive relief.

(4) If the court finds that the government agency is
participating or planning to participate in conmerci al
activity resulting in conpetition with private enterprise but
that prelimnary injunctive relief is not warranted the court
shall deny the request for prelimnary injunctive relief and
proceed to trial.

(c) Permanent injunction.--Were, after a final hearing on
the nerits, the court finds that a governnental agency is
participating or planning to participate in commercial activity
resulting in conpetition with private enterprise in violation of
this act, the court shall grant permanent injunctive relief and
shall issue orders as necessary to abate the governnent
conpetition with private enterprise.

(d) Monetary danmages.--The court may award actual nonetary
damages to the plaintiff. The plaintiff nust prove actual
damages by cl ear and convi nci ng evi dence.

(e) Recovery of costs.--Wenever an action for injunctive
relief and damages brought pursuant to this section tern nates
in a settlenment or judgnent favorable to the plaintiff, the
plaintiff shall be entitled to recover the actual costs of the
suit, including, but not limted to, reasonable attorney fees
and all expenses and di sbursenments made by the plaintiff in

bringing the action.
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1 Section 30. Ef fecti ve date.

2 This act shall take effect in 90 days.
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