PRINTER S N0 3426

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2398 *%%”

| NTRODUCED BY HERMAN, CALTAGQ RONE, HARPER, TRUE, FRANKEL, JAMES,
BEYER, COHEN, CREI GHTON, DeWEESE, FREEMAN, GEI ST, G NGRI CH
RAPP, READSHAW REED, SCHRODER, SEMVEL, SIPTROTH, SOLOBAY,
STABACK, E. Z. TAYLOR, THQOVAS, TIGUE AND YOUNGBLOOD,
JANUARY 26, 2006

REFERRED TO COW TTEE ON JUDI Cl ARY, JANUARY 26, 2006

AN ACT
Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a
Consol idated Statutes, providing, in child custody, for
i nternational abduction.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Title 23 of the Pennsyl vani a Consol i dat ed

~ » (3] ~ WN -

Statutes is anmended by adding a section to read:

8 § 5308.1. I nt ernati onal abducti on.

9 (a) Procedure. --

10 (1) A parent or guardian of a child who is at risk for
11 i nternational abduction by the child' s parent may bring an

12 action for relief under this section.

13 (2) The action nust be initiated by a petition in a

14 court of conpetent jurisdiction nam ng as respondent the

15 parent who is placing the child at risk.

16 (3) Upon filing of a petition, the court shall conduct a

17 hearing to do all of the foll ow ng:
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(i) Determne the risk of international abduction

under subsection (b).

(ii) Evaluate the risk of international abduction

under subsection (c).

(iii) Take neasures to avoid international

abducti on.

(b) Determnation of risk.--To determ ne whether there is a

ri sk of the internati onal abduction of a child by the

respondent, the court shall consider evidence that any of the

foll ow ng appl vy:

(1) The respondent has taken, enticed away, w thheld or

concealed a child in violation of another person's right of

possessi on of or access to the child. This paragraph does not

apply if the respondent presents evidence that the respondent

believed in good faith that the respondent's conduct was

necessary to avoid inmnent harmto the child or to the

respondent .

(2) The respondent previously threatened an acti on under

par agraph (1).

(3) The respondent | acks financial reason to stay in the

United States. This paragraph i ncludes the fact that the

respondent is:

(i) financially independent:

(ii) able to work outside of the United States; or

(iii) unenpl oyed.

(4) The respondent has recently engaged i n pl anni ng

activities which could facilitate the renpval of the child

fromthe United States by the respondent. This paragraph does

not apply if the respondent presents evidence that the

pl anni ng activities are part of a safety plan to flee from
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donestic viol ence. This paragraph includes:
(i) Quitting a job.

(ii) Selling a prinmary residence.

(iii) Termnating a | ease.

(iv) dosing several bank accounts.

(v) Liquidating assets.

(vi) Hiding or destroyi ng docunents.

(vii) Applying for a passport or visa or obtaining

ot her travel docunents for the respondent or the child.

(viii) Applying to obtain the child's birth

certificate or school or nedical records.

(5) The respondent has a history of donestic viol ence.

(6) The respondent has a crimnal record or a history of

viol ati ng court orders.

(c) Evaluation of risk.--If the court finds that there is

credi bl e evidence of a risk of internati onal abducti on of the

child by the respondent based on the court's consi derati on of

the factors in subsection (b), the court shall al so consi der

evi dence regarding the following factors to evaluate the ri sk:

(1) Whether the respondent has strong fanmlial,

enotional or cultural ties to another country, particularly a

country which is not a signatory to or not conpliant with the

Hague Convention on the Civil Aspects of International Child

Abducti on.

(2) Whether the respondent | acks strong ties to the

United States, regardl ess of whether the respondent is a

citizen or permanent resident of the United States.

(3) Wiether the respondent i s undergoi ng a change in

immgration or citizenship status with the United States

Governnent that would adversely affect the respondent's
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1 ability to legally remain in the United States.

2 (4) WWether the respondent’'s application for United

3 States citizenship has been deni ed.

4 (5) Whether the respondent has ever forged or presented
5 m sl eading or false evidence to obtain a visa, a passport, a
6 Social Security card or any other identification card or has
7 made any m srepresentation to the Federal Governnent.

8 (6) WWether any of the follow ng apply to the foreign

9 country to which the respondent has ties:

10 (i) There are obstacles to the recovery and return
11 of a child who is abducted to the country fromthe United
12 States.

13 (ii) There are no |l egal nechanisns for imediately
14 and effectively enforcing an order regarding the

15 possession of or access to the child issued by the

16 Conmonweal t h.

17 (iii) The country has |aws or practices which woul d:
18 (A) enable the respondent to prevent the

19 petitioner fromcontacting the child without due

N
o
O
Q
c
"
)
|.-

21 (B) restrict the petitioner fromfreely

22 traveling to or exiting fromthe country because of
23 the petitioner's gender, nationality or religion; or
24 (C) restrict the child' s ability to legally

25 | eave the country after the child reaches the age of
26 majority because of the child' s gender, nationality
27 or religion.

28 (iv) The country is included by the United States
29 Departnent of State on a list of state sponsors of

30 terrorism
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(v) The United States has i ssued a travel warning to

United States citizens reqgarding travel to the country.

(vi) There is no enbassy of the United States in the

(vii) The country is engaged in active mlitary

action or war. This subparagraph i ncludes a civil war.

(viii) According to the npbst recent report on

conpli ance i ssued by the United States Departnent of

State, the country is not a party to or not conpli ant

with the Hague Convention on the Cvil Aspects of

Internati onal Child Abducti on.

(ix) There are no provisions for the extraditi on of

a parental abductor and the return of the child to the

Uni ted St at es.

(x) There is arisk that the child's physical health

or safety woul d be endangered in the country because of

any of the foll ow ng:

(A) Specific circunstances relating to the

(B) Hunman rights violations conmtted agai nst

children. This subcl ause i ncl udes:

(1) Arranged narri ages.

(11) Lack of freedom of religion.

(111) Poorly regul ated child | abor.

(1V) Lack of child abuse | aws.

(V) Fenmale genital nutil ation.

(VI) Sl avery.

Abducti on preventi on neasures.--If the court finds that

i s necessary under subsection (a), (b) or (c) to take

30 neasures to protect a child frominternati onal abduction by the
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respondent, the court nmay take any of the foll owi ng acti ons:

(1) Award sole custody to a person other than the

respondent .

(2) Require supervised visitation of the respondent by a

visitati on center or independent organi zation until the court

finds that supervised visitation is no | onger necessary.

(3) Enjoin the respondent or any person acting on the

respondent's behalf from doi ng any of the foll ow ng:

(i) Renpving the child fromthe care of the person

with | awful custody except as nay be all owed during

court-ordered visitati on peri ods.

(ii) Disrupting or renoving the child fromthe

school or child-care facility in which the child is

enrol | ed.

(iii) Approaching the child at any | ocati on ot her

than a site designated for supervised visitation.

(4) Oder passport and travel controls. This paragraph

(i) Prohibiting the respondent and any person acti ng

on the respondent's behalf fromrenoving the child from

this Commonweal th. An order under this subparagraph

should be witten to conply with the Hague Conventi on on

the G vil Aspects of International Child Abducti on.

(ii) Requiring the respondent to surrender any

passport issued in the child's nanme, including any

passport issued in the nane of both the respondent and

the chil d.

(iii) Prohibiting the respondent from applyi ng on

behalf of the child for a new or replacenent passport or

i nternati onal travel visa.
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(5) Require the respondent to do all of the foll ow ng:

(i) Provide to the United States Departnent of

State's Ofice of Children's |Issues and the rel evant

forei gn consul ate or enbassy:

(A witten notice of the court-ordered passport

and travel restrictions for the child; and

(B) a properly authenticated copy of the court

order detailing the restrictions and docunentati on of

the respondent's agreenent to the restrictions.

(ii) Provide to the court proof of receipt of the

witten notice required by subparagraph (i) (A).

(6) Oder the respondent to execute a bond or deposit

security in an anpunt sufficient to offset the cost of

recovering the child if the child is abducted by the

respondent to a foreign country.

(7) Authorize appropriate | aw enforcenent agenci es

t hr oughout this Conmbonwealth to take neasures to prevent the

abduction of the child by a parent, including arrest for

contenpt of court of an individual who violates an order

under paragraph (3) or (4)(i). An arrest under this paragraph

may be wi thout warrant upon probabl e cause whet her or not the

violation is commtted in the presence of the police officer

in ci rcunstances where the defendant has vi ol ated a provision

of the order. The police officer may verify the exi stence of

an order by tel ephone, radio or other el ectronic

communi cation with the i ssuing authority. Subsequent to an

arrest, the defendant shall be taken by the police officer

wi t hout unnecessary del ay before the court in the judicial

district where the contenpt is alleged to have occurred. |f

that court is unavail able, the police officer shall convey
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the defendant to a nagisterial district judge desi gnated as

appropriate by local rules of court or, in the City of

Pittsburgh, to a magi strate of the Pittsburgh Magi strates

Court or, in counties of the first class, to the appropriate

hearing officer. For purposes of procedure relating to

arrai gnnents for arrest for violation of an order issued

under paragraph (3) or (4)(i), the judges of Pittsburgh

Magi strates Court shall be deened to be magi sterial district

judges.

(8) Include in its order provisions:

(i) identifying the United States as the country of

habi tual residence of the child;

(ii) defining the basis for the court's exerci se of

jurisdiction; and

(iii) stating that a party's violation of the order

may subject the party to a civil penalty or crim nal

penalty or to both civil and crim nal penalties.

Section 2. This act shall take effect imediately.
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