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AN ACT

Amendi ng the act of June 2, 1915 (P.L.736, No.338), entitled, as
reenact ed and anmended, "An act defining the liability of an
enpl oyer to pay damages for injuries received by an enpl oye
in the course of enploynent; establishing an el ective
schedul e of conpensation; providing procedure for the
determ nation of liability and conpensati on thereunder; and
prescri bing penalties,” providing for the Uninsured Enpl oyers
Guaranty Fund.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. The act of June 2, 1915 (P.L.736, No.338), known
as the Wrkers' Conpensation Act, reenacted and anended June 21,
1939 (P.L.520, No.281), is amended by adding an article to read:
ARTI CLE XVI

UNI NSURED ENMPLOYERS GUARANTY_ FUND

Secti on 1601. Definitions.

The foll owi ng words and phrases when used in this article

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:
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"Conpensation." Benefits paid pursuant to sections 306 and

307.

"Enpl oyer." Any enpl oyer as defined in section 303. The term

does not include a person that qualifies as a self-insured

enpl oyer under secti on 305.

"Fund." The Uni nsured Enpl oyers Guaranty Fund established in

section 1602.

"Policyholder."” A holder of a workers' conpensati on policy

i ssued by the State Whrkers' | nsurance Fund, or an insurer that

is a donestic, foreign or alien nutual association or stock

conpany witing workers' conpensati on i nsurance on ri sks which

woul d be covered by this act.

"Secretary." The Secretary of Labor and I ndustry of the

Commpnweal t h.

Secti on 1602. Fund.

(a) Establishnent. --

(1) There is established a special fund to be known as

t he Uni nsured Enpl oyers CGuaranty Fund.

(2) The fund shall be nmintained as a separate fund in

the State Treasury subject to the procedures and provi si ons

set forth in this article.

(b)Y Source.--The sources of the fund are:

(1) Assessnents made to enpl oyers and i nsurance

carriers.

(2) Reinbursenents or restitution.

(3) Surcharges under section 1607.

(4) Interest on noney in the fund.

(c) Use.--The adm ni strator shall establish and maintain the

fund for the excl usive purpose of paying workers' conpensati on

benefits to injured workers or their dependents for clains
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arising frominjuries or deaths sustained while in the course

and scope of enploynent with enpl oyers that failed to carry

wor kers' conpensati on i nsurance coverage at the tine the

injuries took pl ace.

(d) Administration.--The secretary shall be the

admi ni strator of the fund and shall have the power to coll ect

nmoney for and di shurse noney fromthe fund.

(e) Status.--The fund shall have all of the sane ri ghts,

duties, responsibilities and obligati ons as an i nsurer.

Section 1603. d ai ns.

(a) Scope.--This section shall apply to clains for an injury

or a death which occurs on or after the effective date of this

article.

(b) Tine.--An injured worker nust notify the fund within 21

days after the worker knew that the enpl oyer was uni nsured or

recei ved confirmati on of noni nsurance fromthe Rati ng Bureau or

any ot her agency charged with providing notice that a claim

agai nst the fund i s being nade. No conpensati on shall be due

until notice is given. Unless notice is given within 120 days of

when the enpl oyee knew that the enpl oyer was uni nsured or

recei ved notice of noni nsurance fromthe Rati ng Bureau or any

ot her agency charged wi th providi ng such notice, no conpensati on

shal | be all owed.

(c) Process.--After notice, the fund shall process the claim

in accordance with the provisions of this act.

(d) Petitions.--No claimpetition may be fil ed agai nst the

fund until at |east 21 days after notice of the claimis nmade to

t he fund.

Section 1604. C aimpetition.

If a claimfor conpensation is filed under this article and
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the claimis not voluntarily accepted as conpensabl e, the

enpl oyee may file a claimpetition nanmi ng both the enpl oyer and

the fund as defendants. A responsive pleading filed by the fund

to the claimpetition shall serve as an answer on behalf of the

uni nsured enpl oyer. Failure of the uni nsured enpl oyer to answer

a claimpetition shall not serve as an adni ssion or otherw se

bi nd the fund under section 416.

Secti on 1605. Depart nent .

(a) Insurance inquiry.--Wthin ten days of notice of a

claim the fund shall demand fromthe enpl oyer proof of

appli cabl e i nsurance coverage. Wthin 14 days fromthe date of

the fund's request, the enpl oyer nust provide proof of

i nsurance. |If the enpl oyer does not provide proof, there shal

be a rebuttabl e presunpti on of uni nsurance; and the fund shal

serve as the uninsured enployer's insurer for purposes of the

claimin question.

(b)Y Reinbursenent.--The departnent shall, on behalf of the

fund, exhaust all renedies at | aw agai nst the uni nsured enpl oyer

in order to collect the anpbunt of a voluntary paynent or award,

i ncludi ng voluntary paynent or award itself and rei nbursenent of

costs, interest, penalties, fees under section 440 and costs of

the fund's attorney, which have been paid by the fund. The fund

shall al so be reinbursed for costs or attorney fees which are

incurred in seeking rei nbursenent under this subsecti on. The

departnent shall also report the violation of section 305 to the

Ofice of Attorney General, for prosecution of the uni nsured

enpl oyer pursuant to section 305(b). Any restituti on obtai ned

shall be paid to the fund.

(c) Bankruptcy.--The departnent has the right to appear and

represent the fund as a creditor in a bankruptcy proceedi ng
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i nvol vi ng the uni nsured enpl oyer.

(d) Liens.--1f paynents of any nature have been made by the

fund on behalf of an uni nsured enployer, the fund shall file a

certified proof of paynent with the prothonotary of a court of

commpn pl eas; and the prothonotary shall enter the entire

bal ance as a judgnment agai nst the enpl oyer. The judgnent shal

be a |lien against property of the enpl oyer, and executi on nay

issue on it. The fund has the right to update the anmount of the

lien as paynents are nade.

Section 1606. O her renedies.

Not hi ng contained in this article shall serve to abrogate the

provi si ons of section 305(d) allowi ng the cl ai rant or dependents

to bring a direct suit for danages at | aw as provided by Article

1. The fund shall be entitled to assert rights to subrogati on

under section 319 for recovery made from the enpl oyer or any

other third party.

Secti on 1607. Surcharge.

For the purpose of establishing and maintaining this fund,

the secretary shall inpose on January 1 an annual surcharge upon

each workers' conpensati on policyholder. Each insurer shall be

li able for paynent of the annual surcharge under this section.

The annual surcharge shall apply to all workers' conpensation

policies witten or renewed. The surcharge shall not apply to

rei nsurance.

Secti on 1608. Reqgul ati ons.

The departnment nmay pronul gate requl ati ons for the

adm ni strati on and enforcenent of this article.

Section 2. This act shall take effect in 60 days.
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