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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1228 %%

| NTRODUCED BY LEACH, BEBKO-JONES, BI SHOP, CALTAG RONE, CRUZ,
CURRY, DeWEESE, FREEMAN, JAMES, JOSEPHS, KI RKLAND, LEVDANSKY
MANN, MUNDY, WALKO, WHEATLEY AND YOUNGBLOOD, MARCH 30, 2005

REFERRED TO COVM TTEE ON | NSURANCE, MARCH 30, 2005
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AN ACT
To ensure equitable coverage of prescription contraceptive drugs
and devices and the nedi cal and counsel i ng servi ces necessary
for their effective use.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Prescription
Contraception Equity Act.
Section 2. Findings.
The CGeneral Assenbly finds and declares as foll ows:

(1) Each year, nore than 3,000,000 wonen face an
uni nt ended pregnancy, representing nearly half of al
pregnancies in the United States.

(2) By reducing rates of unintended pregnancy,
contraception i nproves wonen's health and wel | - bei ng, reduces
infant norbidity and nortality and reduces the need for

aborti on.

(3) The cost of adding insurance coverage for all FDA-
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approved contraception and rel ated nedi cal and counseling
servi ces has been estinmated at |ess than $2 per enpl oyee per
nont h.

(4) Most insurance policies cover prescription drugs and
devi ces and out patient nedical and counseling services but do
not cover all nethods of FDA-approved contraception and the
medi cal and counsel i ng services necessary for their effective
use. Many policies cover no reversible methods of
contraception at all.

(5) Health insurance policies that fail to cover
prescription contraception and rel ated nmedi cal and counseling
services discrimnate agai nst wonen and pl ace effective forns
of contraception beyond the financial reach of many famli es.
Wnen of reproductive age spend 68% nore than nen on out - of -
pocket health care costs. Contraceptive drugs, devices and
rel ated nmedi cal and counseling services account for much of
this difference.

(6) At least 20 states have enacted | aws to address the
inequity in prescription coverage caused by excl usion of
contraceptives. Wonen in this Comonwealth al so deserve this
protection.

(7) The Equal Enploynment Qpportunity Conmission ruled in
2000 that enpl oyers may not discrim nate agai nst wonen in
their health insurance plans by denying benefits for
prescription contraceptives if they provide benefits for
drugs, devices, and services used to prevent other nedical
conditions. On June 12, 2001, a Federal district court ruled
in Erickson v. Bartell Drug Conpany that an enpl oyer's
excl usion of prescription contraception froma health plan

that covers other prescription drugs and devices is illegal
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sex discrimnation in violation of Title VII of the Guvil

Ri ghts Act of 1964 (Public Law 88-352, 78 Stat. 241), as

anmended by the act of October 31, 1978 (Public Law 95-555, 92

Stat. 2076), referred to as the Pregnancy D scrimnation Act.

(8) Followi ng the inclusion of contraceptive coverage in

t he Federal Enpl oyees Health Benefits Programin 1999, the

United States O fice of Personnel Managenent reported that no

i ncreased cost had been incurred as a result of the added

cover age.

(9) This act affects the business of insurance. The
requi renents of this act govern entities within the insurance

i ndustry that provide health insurance policies as defined by

this act. The provisions of this act transfer and spread an

insured's risk and are an integral part of the policy

rel ati onship between the insurer and the insured.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conmm ssioner." The Insurance Conmm ssioner of the
Conmonweal t h.

"Heal th insurance policy."

(1) A policy, agreenent, contract, certificate,

i ndemity plan, suretyship or annuity issued, proposed for

i ssuance or intended for issuance by an insurer, including

endorsenents, supplenments or riders to an insurance policy,

contract or plan, that provides health coverage to an insured
and that is issued, delivered, anended or renewed in this

Commonweal th on or after the effective date of this

definition.
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(2) The termdoes not include any of the follow ng types
of insurance or a conbination of any of the follow ng types
of insurance:

(i) Short-termtravel

(ii) Accident - only.

(i) Wbrkers' conpensation.

(iv) Short-term nonrenewabl e policies of not nore
t han si x nmonths' duration.

(v) Hospital indemity.

(vi) Specified disease.

(vii) Disability incone.

(viii) Dental.

(ix) Vision.

(x) Guvilian Health and Medi cal Program of the
Uni formed Services (CHAMPUS) suppl enent.

(xi) Medicare or Medicaid supplenmental contract.

(xii) Long-term care.

(xiii) Limted coverage accident and sickness
policy. This subparagraph includes cancer insurance,
polio insurance and any simlar policy identified as
exenpt fromthis section by the Insurance Comm ssi oner.
(3) A policy located or docunented outside this

Commonweal th is subject to the requirenents of this act if it
recei ves, processes, adjudicates, pays or denies clains for
drugs, devices or nedical or counseling services submtted on
behal f of an insured who resides in or receives drugs,
devices or services in this Commonweal th.

"Insured.” A party named on a health insurance policy,

i ncludi ng an i ndividual, corporation, partnership, association,

uni ncor porated organi zation or any simlar entity, as the person
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with legal rights to the coverage provided by the health

i nsurance policy. For group insurance, the termincludes a
person who is a beneficiary covered by a group health insurance
policy.

“Insurer.”™ An individual, corporation, association,
partnership, reciprocal exchange, interinsurer, Lloyds insurer,
fraternal benefit society and any other |legal entity engaged in
t he busi ness of insurance, including agents, brokers, adjusters
and third-party admnistrators. The term al so i ncl udes a person
who contracts on a risk-assunm ng basis to provide, deliver,
arrange for, pay for or reinburse any of the cost of health care
services, including, but not limted to, health plan
corporations as defined in 40 Pa.C.S. Chs. 61 (relating to
hospital plan corporations) and 63 (relating to professional
heal th services plan corporations), beneficial societies as
defined in 40 Pa.C.S. Ch. 67 (relating to beneficial societies),
fraternal benefit societies as defined in Article XXIV of the
act of May 17, 1921 (P.L.682, No.284), known as The | nsurance
Conmpany Law of 1921, heal th mai nt enance organi zati ons as defi ned
in the act of Decenber 29, 1972 (P.L.1701, No.364), known as the
Heal t h Mai nt enance Organi zation Act, and preferred provider
organi zations as defined in section 630 of The Insurance Conpany
Law of 1921, and 31 Pa. Code § 152.2 (relating to definitions).

"Limtation.” Any of the follow ng:

(1) Any copaynent, deductible or other cost-sharing
mechani sm or premiumdifferential, rules or regul ations that
establish the type of professionals that may prescribe
prescription drugs or devices, utilization review provisions
and limts on the volume of prescription drugs or devices

that may be obtained on the basis of a single consultation
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with a professional.

(2) Requirenents or procedures relating to timng of
paynents or reinbursenment by insurers

(3) Requirenents relating to second opinions or
preaut hori zations prior to coverage.

"Qut patient nedical or counseling services necessary for the
effective use of contraception.”™ The termincludes, but is not
l[imted to, exam nations, procedures and nedi cal and counseling
services provided on an outpatient basis, and services for
initial and periodic conprehensive physical exam nations,
nmedi cal , | aboratory and radi ol ogy services warranted by the
initial and periodic exam nations or by the history, physical
findings or risk factors, including nmedical services necessary
for the insertion and renoval of any contraceptive drug or
devi ce and i ndividual or group famly planning counseling.
Coverage for the conprehensive health exam shall be consi stent
with the recommendations of the appropriate nedical specialty
organi zati ons and shall be nade under ternms and conditions
applicable to other coverage.

"Prescription contraceptive drug or device approved by the
Food and Drug Admi nistration.” Any regine of a prescription
contraceptive drug and any reginme of a prescription
contraceptive device approved by the Food and Drug
Adm ni stration, as well as any generic equival ent approved as
substitutable by the Food and Drug Adm nistration.

Section 4. Requirenents for coverage.

A heal th insurance policy shall not:

(1) Exclude or restrict coverage for any prescription
contraceptive drug approved by the Food and Drug

Adm nistration, if the policy provides coverage for other
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1 prescription drugs.

2 (2) Exclude or restrict coverage for a prescription

3 contraceptive device approved by the Food and Drug

4 Adm nistration, if the policy provides coverage for other

5 prescription devices.

6 (3) Exclude or restrict coverage for outpatient nedical
7 or counseling services necessary for the effective use of

8 contraception, if the policy provides coverage for other

9 out pati ent medi cal or counseling services.

10 (4) Deny to any individual eligibility or continued

11 eligibility to enroll or to renew coverage under the terns of
12 t he policy because of the individual's past, present or

13 future use of contraceptive drugs, devices or nedical or

14 counseling services that are required by this act.

15 (5) Provide nonetary paynents or rebates to an insured
16 to encourage the insured to accept |less than the m ni mum

17 coverage required by this act.

18 (6) Penalize or otherwise reduce or Iimt the

19 rei mbursenent of a health care professional because that
20 prof essional has in the past or will in the future prescribe
21 contraceptive drugs or devices, or provide nedical or
22 counseling services that are required by this act.
23 (7) Provide nonetary or other incentives to a health
24 care professional to withhold froman insured contraceptive
25 drugs or devices or medical or counseling services that are
26 required by this act.
27 Section 5. Construction.
28 Not hing in this act shall be construed as:
29 (1) Preventing a health insurance policy frominposing a
30 [imtation in relation to:
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(1) Coverage for prescription contraceptive drugs,
provided that the limtation for this coverage is not
greater than or different fromlimtations inposed under
general termnms and conditions applicable to all other
prescription drugs covered under the policy.

(ii) Coverage for prescription contraceptive
devi ces, provided that the Iimtation for this coverage
is not greater than or different fromlimtations inposed
under general ternms and conditions applicable to al
ot her prescription devices covered under the policy.

(1i1) Coverage for outpatient nedical or counseling
services necessary for the effective use of
contraception, provided that the Ilimtation for this
coverage is not greater than or different from
[imtations inposed under general terms and conditions
applicable to all other outpatient nedical or counseling
servi ces covered under the policy.

(2) Requiring a health insurance policy to cover
experimental prescription contraceptive drugs or devices or
experinmental outpatient medical or counseling services
necessary for the effective use of contraception, except to
the extent that the policy provides coverage for other
experimental prescription drugs or devices or experinmental
out pati ent medi cal or counseling services.

(3) Requiring coverage for prescription contraceptive
drugs, devices or nedical or counseling services required by
this act in any policy that does not otherw se provide
coverage for prescription drugs or devices or outpatient

nmedi cal or counseling services.

30 Section 6. Enf or cenent .
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1 (a) Right of action.--Applicants or insureds who believe

2 that they have been adversely affected by an act or practice of
3 an insurer in violation of this act may:

4 (1) file a conplaint with the comm ssioner, who shal

5 handl e the conplaint consistent with 2 Pa.C.S. Ch. 5 Subch. A
6 (relating to practice and procedure of Comobnweal th agenci es)
7 and Ch. 7 Subch. A (relating to judicial review of

8 Commonweal t h agency action) and address any viol ation through
9 means appropriate to the nature and extent of the violation,
10 whi ch may include cease-and-desist orders, injunctive relief,
11 restitution, suspension or revocation of certificates of

12 authority or licenses, civil penalties and rei nbursenent of
13 costs and reasonable attorney fees incurred by the aggrieved
14 i ndi vidual in bringing the conplaint, or any conbination of
15 t hese; or

16 (2) file a civil action against the insurer in a court
17 of original jurisdiction, which, upon proof of the act's

18 vi ol ation by a preponderance of the evidence, shall award

19 appropriate relief, including, but not limted to, tenporary,
20 prelimnary or permanent injunctive relief, conmpensatory and
21 punitive danmages, as well as the costs of suit and reasonabl e
22 attorney fees for the aggrieved individual's attorneys and
23 expert w tnesses. The aggrieved individual may elect, at any
24 time prior to the rendering of final judgnent, to recover in
25 lieu of actual damages an award of statutory danmages in the
26 amount of $5, 000 for each violation.
27 (b) GCvil action.--
28 (1) |If an aggrieved individual elects to file a
29 conplaint with the comm ssioner pursuant to subsection
30 (a)(1), that individual's right of action in a court of
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1 original jurisdiction shall not be forecl osed.

2 (2) If the comm ssioner has not secured a resol ution of
3 t he conpl ai nt acceptable to the conplainant within 180 days
4 after the filing of the conplaint, the conplainant nay file a
5 civil action pursuant to subsection (a)(2). Upon the filing
6 of a civil action, all proceedi ngs before the comm ssi oner

7 shal | term nate.

8 Section 7. Notice of change.

9 This act shall be construed as a material notification of a
10 change in the terns of a health insurance policy.
11 Section 8. Effective date.
12 This act shall take effect in 60 days.
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