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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 12155

| NTRODUCED BY MUSTI O TURZAI, ARMSTRONG BALDW N, BENNI NGHOFF,
BOYD, CAPPELLI, CREIGHTON, FORCI ER, HARRIS, PHI LLIPS
PI CKETT, RElICHLEY, ROHRER, SCAVELLO, STERN, R STEVENSON,
T. STEVENSON AND WLT, MARCH 30, 2005

REFERRED TO COW TTEE ON LABOR RELATI ONS, MARCH 30, 2005

AN ACT

1 Anending the act of June 2, 1915 (P.L.736, No.338), entitled, as
2 reenacted and anmended, "An act defining the liability of an

3 enpl oyer to pay danmages for injuries received by an enpl oye

4 in the course of enploynent; establishing an el ective

5 schedul e of conpensation; providing procedure for the

6 determ nation of liability and conpensati on thereunder; and

7 prescribing penalties,” defining "independent contractor”;

8 further providing for liability to i ndependent contractors,

9 for subcontracting with independent contractors and for proof
10 of insurance; providing for registration of independent

11 contractors and for presunptions relating to i ndependent

12 contractors; inposing duties upon the Departnent of Labor and
13 I ndustry; and further providing for offenses.

14 The General Assenbly of the Conmonweal th of Pennsyl vani a

15 hereby enacts as foll ows:

16 Section 1. The act of June 2, 1915 (P.L.736, No.338), known
17 as the Wrkers' Conpensation Act, reenacted and anended June 21,
18 1939 (P.L.520, No.281), is anmended by adding a section to read:

19 Section 110. The term "i ndependent contractor,"” when used in

20 this act, shall include a sole proprietor or partner owner of an

21 uni ncor por at ed busi ness who:

22 (1) reqgisters with the departnent as an i ndependent
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contractor;

(2) nmakes conparabl e services avail able to the general

public on a regul ar and consi stent basi s;

(3) controls the means and manner of work perforned;

(4) realizes a profit or loss fromcontracted work and i s

not paid by the hour, day or other tine period;

(5) is not treated as an enpl oye for purposes of incone or

enpl oynent taxation with regard to work perforned;

(6) furnishes significant tools, materials and equi pnment to

perform work:

(7)) holds or has applied for a Federal enpl oyer

identification nunber, or has fil ed busi ness or self-enpl oynent

i ncone tax returns with the Pennsyl vani a Departnent of Revenue

or the Internal Revenue Service based on work or services in the

pr evi ous year; and

(8) fulfills other criteria established by the departnent.

Section 2. Section 302(a), (d) and (f)(1) of the act,
anmended July 2, 1993 (P.L.190, No.44), are anended to read:

Section 302. (a) A contractor who subcontracts all or any
part of a contract and his insurer shall be liable for the
paynent of conpensation to the enployes of the subcontractor
unl ess the subcontractor primarily liable for the paynent of
such conpensation has secured its paynent as provided for in

this act: Provided, That a contractor, subcontractor, and/or

their insurers shall not be liable for any conpensati on to any

i ndependent contractor. Any contractor or his insurer who shal

becone |iabl e hereunder for such conpensation may recover the
anount thereof paid and any necessary expenses fromthe
subcontractor primarily liable therefor.

For purposes of this subsection, a person who contracts with

20050H1215B1428 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

anot her (1) to have work performed consisting of (i) the
removal , excavation or drilling of soil, rock or mnerals, or
(ii) the cutting or renoval of tinber fromlands, or (2) to have
work perfornmed of a kind which is a regular or recurrent part of
t he busi ness, occupation, profession or trade of such person
shall be deened a contractor, and such other person a
subcontractor. This subsection shall not apply, however, to an
owner or | essee of land principally used for agriculture who is
not a covered enpl oyer under this act and who contracts for the
renoval of tinmber from such | and.

* %k

(d) A contractor shall not subcontract all or any part of a
contract unless the subcontractor has presented proof of

i nsurance under this act. | ndependent contractors shall not be

required to present proof of insurance.

* * %

(f) (1) \Where a contractor is performng work for a public
body or political subdivision, all contractors and
subcontractors shall provide proof of workers' conpensation
i nsurance to the public body or political subdivision effective

for the duration of the work. Proof of insurance shall not be

requi red for independent contractors.

* * %

Section 3. The act is anmended by adding a section to read:

Section 304. (a) A person or insurer shall not be |liable

for benefits under this act to an i ndependent contractor which

perforns services for the person.

(b)Y The departnent shall establish through requl ation a

program for the regi strati on of i ndependent contractors to

i nclude renewal tinme franes, random audit procedures and fees.
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(c) It shall be a presunption under this act that an

i ndi vidual is an i ndependent contractor if that person is

regi stered with the departnent and reqi strati on shall not

preclude a finding by a court of independent contractor status

as to a person who is not registered. The formfor reqgi stration

shall include an affirmti ve acknow edgnent by the indivi dual

that he or she is not eligible for benefits under the act from

the contracting entities. The desi gnati on as an i ndependent

contractor shall continue in force and effect unl ess the person

wi thdraws the registration in a nanner established by

requl ations. A regi stration, designation or w thdrawal of

regi strati on shall be deened public i nfornmati on. The depart nent

shall establish an electronic directory of all reqi stered

i ndependent contractors. The departnent shall furni sh copi es and

make avail able electronically the forns and regi strati ons, upon

witten request, to any enployer or insurer or its authorized

representative.

(d) A referee may award benefits to an individual, upon

petition of an enpl oye or dependents of a deceased enpl oye or

any other party in interest at any tine, if the injured person

can denonstrate that he or she was coerced to file a

regi stration by a party that is, in fact, the injured person's

statutory enpl oyer.

Section 4. Section 1102 of the act is amended by addi ng
cl auses to read:

Section 1102. A person, including, but not limted to, the
enpl oyer, the enploye, the health care provider, the attorney,
the insurer, the State Wrknen's Insurance Fund and self-

i nsureds, commits an offense if the person does any of the

fol | ow ng:
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2 (13) |Is an enployer under this act and knowingly and with

3 intent to defraud forces an enploye to file an applicati on under

4 section 304 to nmisrepresent their true rel ati onship.

5 (14) Knowingly and with intent to defraud fil es an

6 application under section 304 that contains false information.

7 Section 5. This act shall take effect July 1, 2006.
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