PRI OR PRINTER S NOS. 1092, 1958 PRINTER S NO. 4738

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 957 5

| NTRODUCED BY HASAY, ALLEN, BASTI AN, BELARDI, BLAUM BUXTON
CALTAG RONE, CAPPELLI, CAWEY, CLYMER, CRAHALLA, CRElI GHTON,
CURRY, Dl VEN, FREEI\/AN GEl ST, GEORGE, G NG&RI CH, GOOD,
GOCDVAN, GRUCELA, HARRI'S, HENNESSEY, HI CKERNELL, JANMES,
M KELLER, KOTIK, LEACH, LEDERER, LEVDANSKY, NRRKCSEK
Mel LHATTAN, M LLARD, MUNDY, MJSTI O, O NEILL, PETRARCA,
PH LLI PS, PICKETT, PRESTON, READSHAW REED, SATHER, SAYLOR,
SCAVELLO, SHANER, B. SM TH, TANGRETTI, E. Z. TAYLOR, Tl GUE
TURZAI, WALKO, YOUNGBLOOD, YUDI CHAK, THOVAS, PALLONE,
LaGROTTA, BROMNE, BUNT, Di G ROLAMO, BEYER, WATSCN, SI PTROTH,
COSTA, PETRI, CASORI O PAYNE, BELFANTI, SOLOBAY, SURRA,
McCALL, DALEY, MELI O AND ARGALL, MARCH 15, 2005

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
OCTOBER 4, 2006
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AN ACT
Rel ating to hours of enploynent of certain aurses EMPLOYEES;
provi ding for penalties and renedies; and inposing powers and
duties on the Departnment of Labor and I ndustry.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Prohibition
of Excessive Overtinme fer—Nurses Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shall
have the neanings given to themin this section unless the

context clearly indicates otherw se:

"CLI Nl CAL CARE SERVI CES." THE DI AGNOSTI C, TREATMENT, OR
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REHABI LI TATI VE SERVI CES PROVI DED I N A HEALTH CARE FACI LI TY,

| NCLUDI NG THE FOLLOW NG RADI OLOGY AND DI AGNCSTI C | MAG NG, SUCH
AS MAGNETI C RESONANCE | MAG NG AND PGSI TRON EM SSI ON TOMOGRAPHY;
RADI ATI ON THERAPY; PHLEBOTOWY; ELECTROCARDI OGRAM AND
ELECTROENCEPHALOGRAPHY; AND LABORATCRY MEDI CAL SERVI CES.

"Departnment.” The Departnent of Labor and Industry of the
Commonweal t h.

"EMPLOYEE." AN I NDI VI DUAL EMPLOYED BY A HEALTH CARE FACI LI TY
OR BY THE COMMONWEALTH OR A POLI TI CAL SUBDI VI SI ON OR
| NSTRUVENTALI TY OF THE COVMONVEALTH WHO | S | NVOLVED | N DI RECT
PATI ENT CARE ACTI VITIES OR CLI Nl CAL CARE SERVI CES AND WHO
RECEI VES AN HOURLY WAGE OR | S CLASSI FI ED AS A NONSUPERVI SORY
EMPLOYEE FOR COLLECTI VE BARGAI NI NG PURPOSES. THE TERM | NCLUDES
AN | NDI VI DUAL EMPLOYED THROUGH A PERSONNEL AGENCY THAT CONTRACTS
WTH A HEALTH CARE FACI LI TY TO PROVI DE PERSONNEL. THE TERM DOES
NOT | NCLUDE A PHYSI Cl AN, PHYSI Cl AN ASSI STANT; DENTI ST; OR WORKER
I NVOLVED | N ENVI RONMENTAL SERVI CES, CLERI CAL, MAI NTENANCE, FOOD
SERVI CE OR OTHER JOB CLASSI FI CATI ON NOT | NVOLVED I N DI RECT
PATI ENT CARE AND CLI NI CAL CARE SERVI CES.

"Health care facility.” A facility which provides clinically
rel ated health services, regardl ess of whether the operation is
for profit or nonprofit and regardl ess of whether operation is
by the private sector or by State or |ocal governnent. The term
i ncludes a general or special hospital, a psychiatric hospital,
a rehabilitation hospital, a hospice, an anbul atory surgica
facility, a long-termcare nursing facility, a cancer treatnent
center using radiation therapy on an anbul atory basis and an
i npati ent drug and al cohol treatnment facility. The term i ncl udes
a facility which provides clinically related health services and

which is operated by the Departnment of Corrections, the
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Department of Health, the Departnment of MIlitary and Veterans
Affairs or the Department of Public Wl fare. The term does not
include an office used primarily for the private or group
practice by a health care practitioner, a facility providing
treatment solely on the basis of prayer or spiritual means in
accordance with the tenets of a church or a religious

denom nation or a facility conducted by religious organization
for the purpose of providing health care services exclusively to
clergy or other individuals in a religious profession who are

menbers of the religious denom nation conducting the facility.
" " H i i 5 <—
who—
2t | . . Le: |
£2y—ts—patd—an—hedrby—wage—
"On-call time."” Tinme spent by a—nurse AN EMPLOYEE who is not <—
currently working on the prem ses of the place of enpl oynent but
who:
(1) is conpensated for availability; or
(2) as a condition of enploynent, has agreed to be
avai lable to return to the prem ses of the place of
enpl oyment on short notice if the need ari ses.
"Reasonabl e efforts.” Attenpts by a health care facility to:
(1) seek persons who volunteer to work extra time from
all available qualified staff who are working at the tinme of
t he unforeseeabl e energent circunstance;
(2) contact all qualified enpl oyees who have made
t hensel ves available to work extra tine;
(3) seek the use of per diemstaff; or
(4) seek personnel froma contracted tenporary agency

when such staff is permtted by |aw or regul ation.
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1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

"Unf oreseeabl e energent circunstance.” Either of the

fol | ow ng:

(1) An unforeseeabl e declared national, State or
muni ci pal energency.

(2) A catastrophic event which is unpredictable or
unavoi dabl e and which substantially affects or increases the

need for health care services.

The term does not include vacancies that arise as a result of

chronic short staffing er—ataber—dispute.

Section 3. Prohibition of nmandatory overti ne.

(a) GCeneral rule.--Except as set forth in subsection (c),
of the follow ng apply:

(1) A health care facility may not require a—nurse AN

EMPLOYEE to work—in-excess—of 12 -hours per—workday,—or—n

: . I ’ . : I
week— WORK | N EXCESS OF AN AGREED TO, PREDETERM NED AND
REGULARLY SCHEDULED DAI LY WORK SHI FT.

(2) If a health care facility requires a—nurse AN
EMPLOYEE to work in excess of the aurse-s EMPLOYEE S agreed
to, predeterm ned and regul arly schedul ed work shift, the
health care facility OR EMPLOYER shal |l provi de reasenable
notice—as—soon—as—+t—+s—practiecable AT LEAST THREE HOURS
NOTI CE OF THE REQUI REMENT.

(3) This subsection shall not be construed to prevent a
aurse AN EMPLOYEE nurse fromvoluntarily accepting work in
excess of these limtations.

(4) TH' S SUBSECTI ON SHALL NOT BE CONSTRUED:

(1) TO PREVENT AN EMPLOYEE FROM WORKI NG AN AGREED

TO, PREDETERM NED AND REGULARLY SCHEDULED DAI LY WORK

SH FT THAT | S GREATER THAN EI GHT HOURS

20050H0957B4738 - 4 -
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(I'l')y TO PRECLUDE THE HI RI NG OF PART-TI ME OR PER DI EM

EMPLOYEES BY A HEALTH CARE FACI LI TY.

(b) Retaliation prohibited.--The refusal of a—nurse AN
EMPLOYEE to accept work in excess of the Iimtations set forth
in subsection (a) shall not be grounds for discrimnation,

di sm ssal, discharge or any other enploynent decision adverse to
t he aurse EMPLOYEE.

(c) Exception.--The provisions of subsection (a) shall not
apply to any of the follow ng:

(1) On-call time. Nothing in this paragraph shall be
construed to permt a health care facility OR EMPLOYER to use
on-call tinme as a substitute for mandatory overtine or a
means of circunventing the intent of this act.

(2) If an unforeseeabl e enmergent circunstance occurs
and:

(1) the assignment of additional hours is used as a
| ast resort; and

(i1i) the health care facility OR EMPLOYER has
exhausted reasonable efforts to obtain other staffing.

(3) WHEN AN EMPLOYEE | S REQUI RED TO WORK OVERTI ME TO
COVWPLETE A PATI ENT CARE PROCEDURE ALREADY | N PROGRESS | F THE
ABSENCE OF THE EMPLOYEE COULD HAVE AN ADVERSE EFFECT ON THE
PATI ENT.

(d)y Of-duty tine.--Anurse AN EMPLOYEE who is required to
work nore than 12 consecutive hours per workday pursuant to
subsection (c) or who volunteers to work nore than 12
consecutive hours shall be entitled to at | east ten consecutive
hours of off-duty tine imediately after the worked overtinme. A
aurse AN EMPLOYEE may voluntarily waive the requirenents of this

subsecti on.
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Section 4. Collective bargaining.

. . . I o I
regured—by—this—aet—
NOTHI NG I N THI S ACT SHALL PREVENT AN EMPLOYER OR HEALTH CARE  <—

FACI LI TY FROM PROVI DI NG EMPLOYEES MORE PROTECTI ON FROM MANDATORY
OVERTI ME THAN THE M NI MUM ESTABLI SHED UNDER THI S ACT
Section 5. Regul ations.

The departnent shall, within 18 nonths of the effective date
of this section, promulgate regulations to inplenment this act.
Section 6. Penalties.

(a) Admnistrative fine.--The departnment nmay |evy an
adm nistrative fine on a health care facility OR EMPLOYER t hat <—
violates this act or any regulation issued under this act. The
fine shall be not less than $100 nor greater than $1, 000 for
each viol ation.

(b) Adm nistrative order.--The departnent may order a health
care facility to take an action which the departnent deens
necessary to correct a violation of section 3 (relating to
prohi bition of mandatory overtine).

(c) Admnistrative Agency Law.--This section is subject to 2
Pa.C.S. Ch. 5 Subch. A (relating to practice and procedure of
Commonweal t h agencies) and Ch. 7 Subch. A (relating to judicial
revi ew of Commonweal t h agency action).

Section 20. Effective date.

This act shall take effect as foll ows:
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(1) The followi ng provisions shall take effect
i mredi atel y:
(1) Section 5.
(ii) This section.

(2) The renmainder of this act shall take effect July 1,

o 0o B~ W N

2005, or in 60 days, whichever is |ater.
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