PRI OR PRI NTER S NO. 640 PRI NTER S NO. 3658

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 567 %%

| NTRODUCED BY BI RVELI N, CALTAGQ RONE, BASTI AN, CAPPELLI
CRAHALLA, J. EVANS, KILLION, LEH PALLONE, RElICHLEY, ROHRER
RUBLEY, SATHER, STABACK, E. Z. TAYLOR, THOVAS, TIGUE, WLT,
YOUNGBLOOD, O NEILL, CLYMER, MAHER AND DENLI NGER
FEBRUARY 16, 2005

AS REPORTED FROM COWM TTEE ON LABOR RELATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MARCH 7, 2006
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AN ACT
Providing for adm nistration of enployee records; inposing
powers and duties on the Departnent of Labor and Industry;

I nposi ng penalties; and making a rel ated repeal.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the
Adm ni stration of Enpl oyee Records Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Confidential enployee.” An enployee charged with
adm ni stering personnel records of enpl oyees.

"Departnment."” The Departnent of Labor and Industry of the

Commpnweal t h.
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"Designated representative.” An individual or organization
to whom or which an enpl oyee gives witten authorization to
exercise a right of access to records.

"Enpl oyee.” An individual currently enployed, laid off with
reenpl oynent rights or on | eave of absence. The term does not
i nclude an applicant for enpl oynent.

"Enpl oyer." Any individual, person, partnershinp,
associ ation, corporation or nonprofit corporation; the
Commonweal th; a political subdivision; or any agency, authority,
board or conm ssion created by the Commonwealth or a political
subdi vi si on.

"Medi cal records.” Information gathered by the enpl oyer on
t he nedi cal condition or nedical history of an enpl oyee.

"Personnel records.” Information gathered by the enpl oyer on
an enpl oyee. The term does not include records of an enpl oyee
relating to the investigation of a possible crimnal offense;
letters of reference; docunments which are being devel oped or
prepared for use in civil, crimnal or grievance procedures;
nmedi cal records; materials which are used by the enployer to
plan for future operations; or information available to the
enpl oyee under the Fair Credit Reporting Act (Public Law 91-508,
15 U.S.C. § 1681 et seq.).

Section 3. Maintenance of records.

(a) Personnel records.--Personnel records shall be
accessi ble only to enpl oyees and THEI R DESI GNATED
representatives under section 4 (relating to inspection of
personnel records), to confidential enployees and to supervisors
and managers with a legitimte need to access themfor the
furtherance of enployer's affairs.

(b) Medical records.--
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(1) Medical records shall be maintained as a file
separate from personnel records.
(2) Except as set forth in paragraph (3), nedica
records shall be treated as confidential records.
(3) Notw thstandi ng paragraph (2), the follow ng apply:
(1) Supervisors and managers may be i nforned
regardi ng necessary restrictions on the work or duties of
t he enpl oyee and necessary—acconmpdations WHETHER A <—
REASONABLE ACCOVMCDATI ON | S REQUI RED FOR AN EMPLOYEE.
(ii) First aid and safety personnel may be inforned,
when appropriate, if a health condition mght require
treatnent.
(1) OTrHER EVMPLOYEES MAY BE | NFORVED OF A HEALTH <—
CONDI TION | F THE EMPLOYEE | S HAVI NG A HEALTH RELATED
EMERGENCY
(c) Confidentiality.--A confidential enployee shall naintain
the privacy of personnel records and nedi cal records and shal
only provide information in those records to individuals
aut hori zed by this act.
Section 4. Inspection of personnel records.
(a) Right to inspection.--An enployer shall permt an
enpl oyee or the enployee's designated representative to inspect
t he enpl oyee's personnel records at reasonable tinmes. The
enpl oyer shall make these personnel records avail able during the
regul ar busi ness hours of the office where the personnel records
are ordinarily maintained and shall allow inspection within
t hree BUSI NESS days of an enpl oyee's request. The enpl oyer may <—
require that the requesting enpl oyee or designated
representative i nspect personnel records on the free tinme of the

enpl oyee or the designated representative.
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(b) Witten request.--The enployer may require that the
enpl oyee file a witten formto request access to the enpl oyee's
personnel records. To assist the enployer in providing the
correct personnel records to neet the enployee's need, the
enpl oyee shall indicate in the witten request the purpose for
whi ch the inspection is requested or the particular parts of the
personnel records to be inspected.

(c) Designated representative.--An enpl oyee may provide to
t he enpl oyer a signed authorization designating an individual or
i ndi vi dual s who shall be authorized to inspect the enpl oyee's
personnel records. The signed authorization shall be for a
specific date or dates and shall indicate either the purpose for
whi ch the inspection is authorized or the particular parts of
t he enpl oyee's personnel records which the designated
representative is authorized to inspect.

Section 5. Restrictions on inspection.

(a) Record renoval.--An enpl oyer may prohibit an enpl oyee or
desi gnat ed representative fromrenoving personnel records from
the place of the enployer's prem ses where it is nade avail abl e
for inspection and may prohibit the copying of the contents of
such records, except where regul ati ons promul gated pursuant to
the United States Occupational Safety and Health Act of 1970
(Public Law 91-596, 29 U.S.C. 8§ 651 et seq.) allow otherw se.

(b) Inspection.--The taking of notes by an enpl oyee or a
desi gnated representative shall be permtted. The enpl oyer shal
retain the right to protect the records fromloss, danage or
alteration to ensure the integrity of the records. The enpl oyer
may require inspection of the records in the presence of an
of ficial designated by the enployer. The enpl oyer shall allow

sufficient inspection tinme, conmensurate with the vol une and
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content of the records.
Section 6. Enforcenent.

(a) Enforcenent.--The departnent shall enforce this act.

(b) Orders.--The departnment way SHALL HAVE THE AUTHORI TY TO
i ssue the foll ow ng orders:

(1) To address violations of section 9 (relating to
retaliation agai nst enpl oyees).

(2) To provide access to personnel records.

(3) To provide the opportunity for an enpl oyee to place

a counterstatenent in the enployee's personnel records if an

all eged error is determ ned by an enpl oyee in the personnel

records.
(4) ANY OTHER ORDERS CONSI STENT W TH THE ENFORCEMENT OF

TH S ACT.

(c) Regulations.--The departnent may pronul gate regul ati ons
to inplenent this act. Any regulations promnul gated by the
departnment to inplenment this act nmust adopt rel ated Federal
standards where technically feasible and nust be as consi stent
as possible with Federal |aw.

(d) Limtations.--The departnent shall not inspeet—+records
te investigate alleged errors detected by an enpl oyee in

personnel records or nedical records. THE DEPARTMENT MAY REVI EW

THE CONTENTS OF A PERSONNEL FI LE AT AN ADM NI STRATI VE HEARI NG TO

DETERM NE THE EXI STENCE OR NONEXI STENCE OF DOCUMENTS IN THE
PERSONNEL FI LE. THE DEPARTMENT MAY NOT RELEASE OR DI SCLOSE THE
CONTENTS OF THE PERSONNEL FI LE

(E) HEARINGS. --1N ORDER TO ENFORCE THE PROVI SIONS OF THI S
ACT, THE DEPARTMENT NMAY CONDUCT A HEARI NG SUBJECT TO THE RI GHT

OF NOTI CE AND ADJUDI CATI ON AND THE RI GHT OF APPEAL | N ACCORDANCE

WTH 2 PA.C.S. (RELATING TO ADM NI STRATI VE LAW AND PROCEDURE) .
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THE DEPARTMENT HAS THE PONER TO SUBPOENA W TNESSES, TO
ADM NI STER OATHS, TO EXAM NE W TNESSES AND TO TAKE TESTI MONY OR
COVWPEL THE PRODUCTI ON OF DOCUMENTS. UPON APPLI CATI ON OF AN
ATTORNEY FOR THE COVWONWEALTH, THE DEPARTMENT MAY | SSUE AN
I NVESTI GATI VE SUBPCENA TO COVPEL THE PRODUCTI ON OF DOCUMENTS
OTHER THAN THE EMPLOYEE' S PERSONNEL FI LE.
Section 7. Penalties.
(a) Crimnal.--A person that intentionally violates this act
commts a summary of fense and shall, upon conviction, be
sentenced to pay a fine of not nore than $1,000 or to
i mprisonnment for not nore than ten days, or both.
(b) Administrative penalty.--Unless a crimnal penalty is
i nposed under subsection (a), the departnent may inpose an
adm ni strative penalty of up to $1,000 for each violation of
this act I N ACCORDANCE W TH THE PROCEDURES CONTAI NED I N SECTION <—
6(E).
Section 8. Discovery under other |aw
Not hing in this act shall dimnish any rights to discovery
granted under the Pennsylvania Rules of Cvil Procedure and, the <—
Pennsyl vani a Rul es of Crimnal Procedure—, THE FEDERAL RULES OF <—
Cl VI L PROCEDURE AND THE FEDERAL RULES OF CRI M NAL PROCEDURE.
Section 9. Retaliation against enployees.
An enpl oyer may not discharge, threaten or otherw se
di scri m nate agai nst an enpl oyee who files a conpl ai nt under
this act or who acts as a witness in support of a conplaint.
SECTI ON 10. ENFORCEMENT. <—
THE DEPARTMENT | S AUTHORI ZED TO APPLY TO COMVONWEALTH COURT
TO ENFORCE ORDERS | SSUED UNDER THI S ACT.
Section 20. Repeal.
The act of Novenber 26, 1978 (P.L.1212, No.286), referred to
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1 as the Inspection of Enploynment Records Law, is repeal ed.
2 Section 21. Effective date.

3 This act shall take effect January 1, 2007.
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