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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 855 5

I NTRODUCED BY ORIE, JULY 8, 2003

REFERRED TO PUBLI C HEALTH AND WELFARE, JULY 8, 2003

AN ACT
1 Anending the act of July 8, 1986 (P.L.408, No.89), entitled, as
2 reenacted and anmended, "An act providing for the creation of
3 the Health Care Cost Contai nnent Council, for its powers and
4 duties, for health care cost contai nnent through the
5 col l ection and dissem nation of data, for public
6 accountability of health care costs and for health care for
7 t he indigent; and maki ng an appropriation,” providing for
8 pharmaceuti cal advertising and pronotional expense disclosure
9 and cost contai nnent.
10 The CGeneral Assenbly finds and declares as foll ows:
11 (1) Mre than alnost all other consumer purchases, the
12 ability to purchase nedications has a direct, discernible
13 i mpact on the health and life of this Conmonweal th's
14 citizens.
15 (2) A substantial and significant portion of the
16 prescription drug price and cost to the consuner and the
17 Commonweal th is represented by advertising, particularly
18 di rect-to-consuner advertising through mass nedi a, and
19 advertising through the education of the personnel of nmanaged
20 care plans, pharnaceutical benefits nmanagenent conpani es,
21 hospitals and clinics and health care professionals by neans
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of sal espersons' detailing, sem nars and conferences, and

i ndirect advertising and pronotion to health care

prof essionals and their staffs and the personnel of managed
care plans, and pharmaceutical benefits managenent conpanies,
hospitals and clinics through entertai nment, neals, travel,
trips, pronotional itens, free sanples and free supplies, al
of which also include the salaries of drug representatives
and sal espersons.

(3) There is a marked increase in spending by
pharmaceuti cal conpanies and distributors for direct-to-
consuner advertising since the relaxation of Federal
regul ations in 1997.

(4) Researchers have indicated that assunptions of the
anount of advertising are based on extrapolation fromdata in
the public domain since they were unable to obtain data
directly fromthe pharmaceutical conpani es.

(5) Pharnaceutical conpanies claimthat advertising
dollars are well spent in that they facilitate dial ogue
bet ween patients and doctors about di seases and conditions
that are widely undertreated, thereby |eading to diagnoses
and prescriptions that save lives or even greater costs
resulting fromdelays in treatnment, while consuner groups
claimthat advertising may result in consumers naking
i nappropriate demands for newer, costlier nedicines, when
| ess expensive drugs may be as or nore appropriate.

(6) Health insurance conpanies claimthat direct-to-
consuner advertising notivates consuners to go to the doctor
to ask for nore expensive drugs than necessary or for
unnecessary drugs which, in turn, is responsible in part for

| arge increases in health insurance prem uns.
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(7) There are no accurate reported figures on what
pharmaceuti cal conpanies and distributors spend on
advertising, educational and pronotional activities engaged
in with managed care plans and pharnmaceutical benefits
managenent conpani es to influence market share.

(8) The Conmonwealth is a major purchaser of
prescription medi cations anmounting to over one billion
dol | ars per year, attributable to increases in prices and
costs with a projected annual increase of 18%

(9) Pharnaceutical conpanies claimthat any action by
t he governnent to deal with those increasing prices and costs
wi |l have a negative inpact on their capacity to engage in
vital research and devel opnent.

(10) The Ceneral Assenbly needs data that is reliable
and valid, and pharnmaceutical conpani es have not been
responsive to the General Assenbly's requests for such data.

(11) The Ceneral Assenbly has determ ned that it nust
require pharmaceutical conpanies and distributors to provide
data t hrough the disclosure of their expenditures for mass
medi a di rect-to-consunmer advertising, correspondence to
consuners and direct and indirect advertising through
education, entertai nment and pronotional giveaways for health
care professionals and their staffs, and for the personnel of
managed care plans and pharnmaceuti cal benefits managenent
conpani es and hospitals and clinics.

(12) The Health Care Cost Contai nnent Council was
established to contain health care costs and to identify
appropriate utilization practices through the collection and
di ssem nati on of data obtained from appropriate sources.

(13) Adding to the duties of the council to collect data
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and provide reports on prescription drug advertising and

pronotional activities which influence health care costs is

consistent with the policy expressed in this act to pronote

health care costs containnment and to identify appropriate

utilization practices in order to contain costs and to assure

access to quality care through the dissem nation of data to

pur chasers and consuners of health care and to public

officials who determ ne health-rel ated prograns and poli cies.
(14) The council is best situated to aid the General

Assenbly in determining if this Coomonwealth's citizens

benefit fromthe additional prices and costs of prescription

drugs attributable to advertising and pronotional activities
through a reduction in inpatient hospital stays, anbulatory
care, invasive procedures and visits to health care

pr of essi onal s.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The act of July 8, 1986 (P.L.408, No.89), known
as the Health Care Cost Contai nment Act, reenacted and anmended
June 28, 1993 (P.L.146, No.34), is anmended by adding a section
to read:

Section 11.1. Phar maceuti cal adverti si ng and pronoti onal

expense di scl osure and cost contai nnent.

(a) Cost/benefit anal ysis.--

(1) The council shall conduct a cost/benefit anal ysis of

adverti sing and pronoti onal activities associated with the

provi sion of prescription drugs to this Conmmpbnweal th's

citi zens by pharnaceuti cal conpani es and di stri butors.

(2) The council shall utilize a nethodol ogy to determ ne

t he i npact upon the necessity for inpatient hospital care,
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maj or anbul atory services, invasive procedures, nunbers of

visits to health care professionals and health i nsurance

premiumrates relative to the costs associated with

adverti sing and pronotional activities directed toward this

Commpnweal th's citi zens by pharnmaceuti cal conpani es and

di stri butors.

(3) At reasonable intervals, as determ ned by the

counci |, pharmaceuti cal conpani es and di stri butors, which

provi de prescription drugs in this Commonweal th, shal

provide the council with informati on necessary to carry out

its duties under this section.

(4) Pharnaceutical conpanies and distributors or their

representati ves, who provide prescription drugs in this

Commpnweal th, shall disclose in the aggregate all adverti sing

and pronotional costs to the council as foll ows:

(i) For every health care professional who

prescri bes prescripti on drugs and for every nmanaged care

pl an, pharnmaceuti cal benefits nmanagenment conpany,

hospital and clinic which provides prescription drugs,

the doll ar anounts spent on the professional, that

professional's staff and the personnel of the nmanaged

care plan and the pharnaceuti cal benefits nmanagenent

conpany, hospital and clinic, and the doll ar anpunt of

the portion of the pharnmaceuti cal conpani es' and

distributors' detail persons' salaries attributable to

activities |listed bel ow

(A) Education and educati onal materi al s,

regardl ess of whether provided in the place of

busi ness of the health care professional, the nmanaged

care plan, the pharnaceuti cal benefits nmanagenent
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conpany, the hospital or clinic or, in another

setting, and reqgardl ess of whether the pharmaceuti cal

conpany and distributor directly or indirectly

provi des the educati on and educational nateri al s.

(B) Food and entertai nnent.

(C) Gfts, or anything which is recei ved w t hout

consi deration of equal or greater val ue.

(D) Trips.

(E) Travel.

(F) Free sanpl es.

(G Sen nars.

(H) Reduced prices on prescription drugs.

(1) Incone.

(J) Honoraria.

(5) Pharnaceutical conpanies and distributors which

advertise in nmedia to reach a Pennsyl vani a audi ence and

phar maceuti cal conpani es and distri butors which correspond

directly with consuners shall disclose the aggregate cost of

the advertising of prescription drugs in the nedia and in

correspondence to the consuner. For purposes of this

par agr aph, nedia shall include, but not be linmted to, radio,

television, the Internet and daily and weekly nmagazi nes and

newspapers, bill boards and si gns and correspondence shal

mean direct mail, tel ephone conmuni cati ons and el ectroni c

mai | directed to specific individuals or househol ds.

Aggr egate cost shall include the cost of acquiring provider

profits fromthe Federal Governnent and any physici ans'

master file from any professional organi zati on.

(6) Pharnaceutical conpanies and distributors referred

to in paragraphs (4) and (5) shall disclose the aqgqgregate of
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sal espersons who have all or part of their enploynent in

activities enunerated i n paragraph (4) or (5), or both.

(b)Y Collection, conpilation anal ysis and conpari son. --The

council shall collect and conpil e data from pharmaceuti cal

conpani es and distributors required to provide infornati on under

this act. The council shall use appropriate neasures to anal yze

and conpare data with data on i npati ent hospital stays,

anbul atory services, invasive procedures and visits to health

care professionals to conduct the cost/benefit anal ysis required

under subsection (a)(1).

(c) Dissem nation of data and recomendati ons. - -

(1) The council shall dissem nate data i n accordance

with this act and shall, no later than one year fromthe

effective date of this section, nmake reconmendati ons to the

CGCeneral Assenbly on the costs associated with adverti si ng and

pronoti onal activities by pharnaceuti cal conpani es and

di stributors. Such recommendati ons nmay i ncl ude, but are not

limted to, the necessity of inposing price controls, the

efficacy of bul k purchasing and the institution of

educati onal prograns to maintain good health with or w thout

prescri pti on drugs.

(2) The council shall, within two years of the effective

date of this section, publish a report on the inpact of

adverti sing and pronoti onal activities upon the necessity of

i npati ent hospital stays, anbul atory care, invasive

procedures, visits to health care professionals and heal th

i Nnsurance pren umr ates.

Section 2. This act shall take effect in 60 days.
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