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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2125 °%%%

| NTRODUCED BY O BRI EN, ARMSTRONG, THOVAS, WATSON, HERVAN
BROMWNE, HARHAI, WALKO, JOSEPHS, WOINAROSKI, SATHER, M COZZIE,
YOUNGBLOOD, KENNEY, DelLUCA, HENNESSEY, Tl GUE, FREEMAN,
HORSEY, CLYMER AND MELI O, OCTOBER 27, 2003

REFERRED TO COW TTEE ON CONSUMER AFFAI RS, OCTOBER 27, 2003
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AN ACT
Amendi ng the act of Novenber 26, 1975 (P.L.454, No.126),
entitled "An act regulating the practices of suppliers,

di stributors and deal ers of gasoline, petroleum products and

accessories for notor vehicles and providing renedies for

violations," further providing for |egislative findings and
pur poses; adding definitions; further providing for

prohi bited practices and for penalties and enforcenent.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Sections 1, 2 and 4 of the act of Novenber 26,
1975 (P.L.454, No.126), referred to as the Gasoline, Petroleum
Products and Motor Vehicle Accessories Act, are anended to read:

Section 1. Legislative Findings and Purposes.--(a) The
General Assenbly of this Conmmonweal th finds and decl ares that
the distribution and sal es of gasoline and petrol eum products in
t he Commonweal t h of Pennsyl vani a, including the rights and
obl i gations of suppliers and dealers, vitally affects its

general econony. In order to pronote the public interest and

public welfare of this Commonweal th; to avoid undue control of
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the deal er by suppliers; to foster and keep alive vigorous and
heal t hy conpetition for the benefit of the public by prohibiting
practices through which fair and honest conpetition is destroyed
or prevented; to pronote the public safety; to prevent
deterioration of facilities for servicing notor vehicles on the
hi ghways of this Commonweal th; and to prevent dealers from
unnecessarily going out of business, thereby resulting in

unenpl oynent with | oss of tax revenue to the Commonweal t h and
its inevitable train of undesirable consequences; it is
necessary to |l egislate standards pursuant to the exercise of the
police power of this Comronweal th governing the relationship

bet ween suppliers and distributors of gasoline and petrol eum
products and the deal ers who sell the products to the public.

(b)Y The General Assenbly finds that:

(1) The preservati on of independent and snmall deal ers and

distributors of notor fuel is essential to the preservati on of a

heal thy and conpetitive notor fuel narketplace. Such a

mar ket pl ace, in an industry that affects the life of virtually

every resident of this Commonwealth on a daily basis, is

essential to the health, safety and econonic well-being of the

(2) | ndependent deal ers and distributors are threatened by

practi ces such as unfair whol esale pricing of notor fuel by

refiners and others, and other costs i nposed upon such deal ers

and distributors, all of which serve to i ncrease the price of

notor fuel to the consuner. Refiners often i npose charges upon

such dealers and facilities, that are not applied to a conpany-

operated facility, a tactic that serves to drive out locally

owned and oper ated busi nesses in favor of |ocations operated by

mul ti nati onal refiners.
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(3) Such practices are inherently destructive of these

conpetitors and therefor injure conpetition.

(4) Preservation of the dealers and distri butors assures the

great est nunber of conpetitors able to i nvigorate conpetition

anong t hensel ves, and assures consuners of the wi dest variety of

goods and services avail able at notor fuel marketing facilities,

as well as greater responsiveness to | ocal market conditions.

(5) Displacenent of dealers and distributors by refiner-

operated facilities is contrary to interests of the citi zens of

Pennsyl vani a.

Section 2. Definitions.--The foll owi ng words and phrases
when used in this act shall have, unless the context clearly
i ndi cates ot herw se, the neanings given to themin this section:
"“Agreenment."” A contract or |ease, or conbination of both, or
any ot her term nology used to describe the contractual
rel ati onship between the | essor supplier and the | essee deal er.

"l nposed charges." Any charge that is i nposed upon a

retailer by the refiner or distributor supplying notor fuel to

the station in question. The termincludes charges such as

station rent, nmai ntenance charges and any other charge that is

within the reasonable control of the refiner or distributor.

"Lessee dealer." Any person, firm corporation or
associ ation who | eases fromand enters into an agreenent with a
| essor supplier for the purpose of operating a gasoline service
station.

"Lessor supplier.” Any person, firm corporation or
associ ation, resident or non-resident, who | eases real estate
and the inprovenents thereon for use as a gasoline service
station and who al so enters into an agreenent with a | essee

deal er to supply the | essee dealer with gasoline, petroleum
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products and accessories necessary to the proper operation of a
not or vehi cl e.

"Whol esal e price." The tankwagon price or other price

charged to a notor fuel retailer or the rack price charged to a

di stri butor.

Section 4. Prohibited Practices.--(a) It shall be a
violation of this act for any | essor supplier, directly or
indirectly, through any officer, agent or enployee to engage in
the foll ow ng practices:

(1) To require a |lessee dealer at the tinme of entering into
an agreenent to assent to a release, assignnment, novation,
wai ver or estoppel which would relieve any person fromliability
i nposed by this act.

(2) To prohibit, directly or indirectly, the right of free
associ ation anong | essee dealers for any | awful purpose.

(3) To prohibit the transfer by will of the gasoline service
station business and the right of the | essee deal er under the
agreenent to a spouse, child or children.

(4) To require a |l essee dealer to accept a | ease for the
prem ses of a termless than one year

(5) To provide any termor condition in any |ease or other
agreenent which termor condition directly or indirectly
violates this act.

(b) It shall be a violation of this act for any refiner or

distributor or any affiliate or subsidiary thereof, as the case

may be, to charge any retailer a wholesale price that fails to

conply with the prohibitions of this section. The foll ow ng

actions are hereby defined to constitute unfair whol esal e

pricing practices:

(1) Charging a wholesale price that is equal to or greater
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than the | owest retail price charged by such refiner or

distributor at a stati on operated by enpl oyees, conmi ssi on

agents or other contractual arrangenent that allows the refiner

or distributor to set the ultimate retail price, where such

station is served out of the sane termnal as the station of the

conplaining retailer, |less inposed costs as defined in section

2.

(2) Charging a different wholesale price to retailers served

out of the same terminal, unless such difference in price is due

to cost differentials incurred in serving such retail ers.

(3) Discrimnating in price between custoners served out of

a terminal who are in different classes of trade, unless such

discrimnation i s based upon:

(i) cost differentials incurred in serving such custoners;

(ii) a price discrimination is made in good faith to neet

the price of a conpetitor who is selling a notor fuel of |ike

grade and quality, and provided further, that such price

differential is nade available to all custoners; or

(iii) <cost savings that are due to the functions perforned

by such cust oner

(4) Any contract provision or action by a franchi sor that

has the practical effect of determ ning a franchi see's retai

price or price |level shall be conclusively presuned to viol ate

(c) Every franchi se agreenent in this Conmpbnweal th shal

contain the follow ng | anguage in bold face print of not |ess

than 12-point type:

"The franchi see i s an i ndependent busi nessperson, and the

deternmination of a retail price shall be nmade by such

busi nessper son, and such busi nessperson al one."
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Section 2. The act is anmended by adding a section to read:

Section 6. 1. Penal ti es, Enforcenent.--(a) Any party found

to have violated the provisions of this act shall pay a civil

penalty of not |ess than $10, 000 per day, per |ocation for each

day such violation is found to have occurred.

(b) An action to enforce this act may be brought in a court

of conpetent jurisdiction by any affected party, as well as the

Attorney General of the Cormonweal th, the attorney for any

subdi vision within this Commonweal th or a trade associ ati on.

(c) In any action under this act, the court shall order such

equitable relief as the court deternmines is necessary to renedy

the effects of any requirenment or prohibition contained in this

act, including declaratory judgnment, nmandatory or prohibitive

injunctive relief and interimequitable relief. In any action

under this act, the court shall grant a prelimnary injunction

if the conpl ai ni ng party shows:

(i) that a violation or threatened violation of this act

(ii) that serious questions nmaking fair ground for

litigation exist with respect to the nerits of the claim and

(iii) that on bal ance the hardshi ps i nposed upon the notor

fuel supplier will be | ess than hardshi ps i nposed upon the

conplaining party if such prelimnary injunctive relief were not

(d) Any party found to have violated the provisions of this

act as a result of an action brought pursuant to subsecti on (b)

shall be liable for:

(1) three tines the actual danmages sustai ned by the

conpl ai ni nqg party:

(2) in the case of a willful violation of any provision of
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this act, exenplary or special danmages; and

(3) reasonable attorney and expert witness fees as well as

all costs of the action incurred by the conpl ai ni ng party.

(f) This act shall be liberally construed in order to carry

out its renedi al purposes.

1
2
3
4 (e) R ghts and obligations under this act nmay not be wai ved.
5
6
7

Section 3. This act shall take effect in 60 days.

A27L12MEP/ 20030H2125B2853 - 7 -



