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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1875 %%

| NTRODUCED BY DALLY, ARMSTRONG BASTI AN, BROME, BUNT, BUXTON
CAPPELLI, CORNELL, DeLUCA, GEI ST, GODSHALL, GRUCELA, LEWS,
Mol LHATTAN, R M LLER, S. MLLER PAYNE, RElICHLEY, RGCSS,
SAYLOR, R STEVENSON, T. STEVENSON, E. Z. TAYLOR TIGUE, WLT
AND HARHART, JULY 16, 2003

REFERRED TO COWM TTEE ON JUDI Cl ARY, JULY 16, 2003
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AN ACT
Providing for civil actions or arbitration proceedings for
damages or indemity for injury or loss to a dwelling or
personal property arising out of or related to the design,
construction, condition, sale or renodeling of a dwelling,
for notice and opportunity to repair, for insurance

requi renents, for contract of sale, for contractor

notification requirenents and for actions of associations.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Construction
D sputes Act.

Section 2. Declaration of policy.

The CGeneral Assenbly finds, declares and determ nes that this
Commonweal th needs an alternative nethod to resolve legitinmate
construction disputes that would reduce the need for litigation
whi | e adequately protecting the rights of honeowners. The

CGeneral Assenbly declares that an effective alternative dispute

resol uti on nmechanismin certain construction defect matters



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

shoul d involve the claimant filing a notice of claimwth the
construction professional that the claimnt asserts is
responsi bl e for the defect, and providing the construction
prof essional with the opportunity to resolve the claimw thout
litigation.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Action.” Acivil lawsuit or action or arbitration
proceedi ng for damages or indemity for injury or loss to a
dwel I'i ng or personal property caused by an all eged defect
arising out of or related to the design, construction,
condition, sale or renodeling of a dwelling.

"Associ ation.”

(1) Wen used in any statute finally enacted before
Decenber 7, 1994, any form of unincorporated enterprise owned
by two or nore persons other than a partnership or limted
part ner shi p.

(2) Wen used in any statute finally enacted on or after
Decenber 7, 1994, an association as defined in 15 Pa.C. S. 8
102 (relating to definitions).

"Claimant."” A homeowner, including a subsequent purchaser,
or association that asserts a claimagainst a construction
pr of essi onal concerning a defect in the design, construction,
condition, sale or renodeling of a dwelling.

"Construction defect.” A deficiency in or a deficiency
arising out of the design, specifications, surveying, planning,
supervi sion, construction or observation of construction of

residential inprovenents that results fromany of the follow ng:
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(1) Defective material, products or components used in
the construction of residential inprovenents.

(2) Violation of the applicable codes in effect at the
time of construction of residential inprovenents.

(3) Failure of the design of residential inprovenents to
nmeet applicabl e professional standards of care at the tine of

t he governnental approval of the design of residential

i mprovenent s.

(4) Failure to construct residential inprovenents in
accordance with accepted trade standards for good and

wor kmanl i ke construction at the time of construction.

Conpliance with the applicable codes in effect at the tine of

construction shall conclusively establish construction in

accordance with accepted trade standards for good and

wor kmanl i ke construction with respect to all matters

specified in those codes.

"Contractor.” A person, firm partnership, corporation,
association or other organization that is engaged in the
busi ness of designing, devel oping, constructing or selling
dwel |'i ngs.

"Design professional.” A person licensed in the State as an
architect, interior designer, |andscape architect, engineer or
surveyor.

"Dnelling.” A single-famly house, duplex or multifamly
unit designed for residential use in which title to each
individual unit is transferred to the owner under a condom ni um
or cooperative system including cormbn areas and i nprovenents
that are owned or nmintained by an association or by nenbers of
an association. A dwelling includes the systens, other

conponents and i nprovenents that are part of a single or
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multifam|ly unit at the time of construction.

"Service." Personal service or delivery by certified mail,
return receipt requested, to the [ ast known address of the
addr essee.

"Subcontractor.” A contractor who performs work on behal f of
anot her contractor in the construction of a dwelling.

"Supplier.” The provider of materials, equipnent or other
supplies for the construction of a dwelling.

Section 4. Dismissal of dwelling action w thout prejudice.

If a claimant files an action relating to a dwelling w thout
first conplying with the provisions of this act, on application
by a party to the action, the court shall dism ss the action
wi t hout prejudice, and the action may not be refiled unless the
claimant conplies with the requirenents of this act.

Section 5. Act not applicable to personal injury or death
cl ai ns.

This act shall not apply to actions arising out of clainms for
personal injury or death.

Section 6. Notice and opportunity to repair.

(a) Notice.--In every action brought against a contractor
arising out of the construction of a dwelling, the clai mant
shall, no |ater than 90 days before filing an action, serve
witten notice of claimon the contractor. The notice of claim
shal |l state that the claimant asserts a construction defect
claimand shall describe the claimin reasonabl e det ai
sufficient to determi ne the general nature of any all eged
construction defects and include a description of the results of
t he defects, if known.

(b) Notice to subcontractors.--Wthin 15 days after the

initial service of the notice of claimunder subsection (a), the
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contractor shall forward a copy of the notice to each
subcontractor, supplier and design professional who the
contractor reasonably believes is responsible for a defect
specified in the notice and include with the notice the specific
defect for which the contractor believes the subcontractor,
suppl i er or design professional is responsible.

(c) Evidence.--Upon the request of the contractor,
subcontractor, supplier or design professional who has received
a notice under subsection (a) or (b), the claimant shall provide
to the contractor, subcontractor, supplier or design
prof essi onal any evidence that depicts the nature and cause of
the construction defect and the nature and extent of repairs
necessary to remedy the claim including expert reports,
phot ographs and vi deo tapes if that evidence would be
di scover abl e under the applicable rules of evidence.

(d) Response.--Wthin 30 days after service of the notice of
t he cl ai munder subsection (a) or (b), each contractor,
subcontractor, supplier or design professional that has received
a notice of the claimshall serve a witten response on the
claimant by registered mail or personal service. The witten
response shall

(1) offer to conpronise and settle the claimby nonetary
paynent w thout inspection;

(2) propose to inspect the dwelling that is the subject
of the claim or

(3) state that the contractor, subcontractor, supplier
or design professional disputes the claimand will neither
remedy the alleged construction defect nor conprom se and
settle the claim

(e) Dispute of claimor failure to renedy, conprom se or
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respond.--1f the contractor, subcontractor, supplier or design
prof essional disputes the claimand will neither renedy the

al | eged construction defect nor conpronise and settle the claim
or does not respond to the claimant's notice of claimw thin the
time stated in subsection (d), the clainmant may bring an action
agai nst the contractor, subcontractor, supplier or design

prof essional for the claimdescribed in the notice of claim

wi t hout further notice.

(f) Notice of claimant's rejection.--If the clainmant rejects
the settlenent offer nade by the contractor, subcontractor,
suppl i er or design professional under subsection (d), the
clai mant shall serve witten notice of the claimant's rejection
on the contractor, subcontractor, supplier or design
prof essional. The notice shall include the basis for the
claimant's rejection of the contractor, subcontractor, supplier
or design professional's proposal or offer.

(g) Action by claimant.--After service of the rejection
requi red under subsection (f), the claimant nmay bring an action
agai nst the contractor, subcontractor, supplier or design
prof essional for the claimdescribed in the initial notice of
claimw thout further notice.

(h) Access for inspection.--If the claimant elects to all ow
the contractor, subcontractor, supplier or design professional
to inspect the dwelling in accordance with the contractor,
subcontractor, supplier or design professional's proposal under
subsection (d)(2), the claimant shall provide the contractor,
subcontractor, supplier or design professional and its
contractors or other agents reasonable access to the claimant's
resi dence during normal working hours to inspect the prem ses

and the claimed defect to determ ne the nature and cause of the
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al | eged defects and the nature and extent of any repairs or
repl acenents necessary to renmedy the all eged defects.

(i) Service on claimant.--Wthin 14 days foll ow ng
conpl etion of the inspection, the contractor, subcontractor,
suppl i er or design professional shall serve on the claimant:

(1) a witten offer to remedy the construction defect at
no cost to the claimant, including a report of the scope of
the inspection, the findings and results of the inspection, a
description of the additional construction necessary to
remedy the defect described in the claimand a tinetable for
t he conpl etion of the renedy;

(2) a witten offer to conprom se and settle the claim
by nonetary paynment; or

(3) a witten statenent that the contractor,
subcontractor, supplier or design professional will not
remedy the all eged defects.

(j) Failure to pay or renedy as promsed.--I1f a clai mant
accepts a contractor, subcontractor, supplier or design
prof essional's of fer made under subsection (i)(1) or (2) and the
contractor, subcontractor, supplier or design professional does
not proceed to nmake the nonetary paynent or renedy the
construction defect wwthin the agreed tinmetable, the clai mant
may bring an action against the contractor, subcontractor,
supplier or design professional for the claimdescribed in the
initial notice of claimwthout further notice.

(k) Witten statenent that renmedy will not be forthcom ng.--
If a claimant receives a witten statenent that the contractor
subcontractor, supplier or design professional will not proceed
further to remedy the defect, the claimant nmay bring an action

agai nst the contractor, subcontractor, supplier or design
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prof essional for the claimdescribed in the initial notice of
claimw thout further notice.

(1) Rejection of proposed renedy by claimant.--1f the
claimant rejects the offer nade by the contractor,
subcontractor, supplier or design professional to either renedy
the construction defect or to conprom se and settle the claimby
nonet ary paynment, the claimant shall serve witten notice of the
claimant's rejection on the contractor, subcontractor, supplier
or design professional. The notice shall include the basis for
the claimant's rejection of the contractor, subcontractor,
supplier or design professional's offer. After service of the
rejection the claimant may bring an action against the
contractor, subcontractor, supplier or design professional for
the claimdescribed in the notice of claimw thout further
noti ce.

(m Rejected offer.--1f a clainmant unreasonably rejects an
of fer made as provided by this section or does not permt the
contractor, subcontractor, supplier or design professional a
reasonabl e opportunity to repair the defect pursuant to an
accepted offer of settlenment, the clainmant may not recover an
amount in excess of:

(1) the reasonable cost of the offered repairs which are
necessary to cure the construction defect and which are the
responsi bility of the contractor, subcontractor, supplier or
desi gn professional; or

(2) the amount of the nonetary settlenent offered by the
contractor, subcontractor, supplier or design professional.
(n) Acceptance of renedy.--Any claimant accepting the offer

of the contractor, subcontractor, supplier or design

prof essional to renedy the construction defects shall do so by
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1 serving the contractor, subcontractor, supplier or design

2 professional with a witten notice of acceptance within a

3 reasonable period of tinme after receipt of the offer but no

4 later than 30 days after receipt of the offer.

5 (o) Acceptance of offer to repair.--1f a clainmant accepts a
6 contractor, subcontractor, supplier or design professional's

7 offer to repair a defect described in an initial notice of

8 claim the claimant shall provide the contractor, subcontractor,
9 supplier or design professional and its contractors or other

10 agents reasonable access to the claimnt's residence during

11 normal working hours to performand conplete the construction by
12 the tinetable stated in the offer.

13 (p) Presunption that damages coul d have been mtigated.--A
14 claimant's failure to do any of the following is adnmissible in
15 any dwelling action and creates a rebuttable presunption that

16 the claimant's damages coul d have been mti gat ed:

17 (1) Allow a reasonabl e inspection requested by the

18 contractor, subcontractor, supplier or design professional.
19 (2) Provide a good faith, witten response to a
20 contractor, subcontractor, supplier or design professional's
21 of fer.
22 (q) Failure to respond to clainmant's notice. --Absent good
23 cause, the contractor, subcontractor, supplier or design
24 professional's failure to respond in good faith to the
25 claimant's notice under subsection (a) shall preclude the
26 contractor, subcontractor, supplier or design professional from
27 asserting that the clainmant did not conply with the provisions
28 of this act.
29 (r) Toll of statute of l[imtations.--A claimant's witten

30 notice under subsection (a) tolls the applicable statute of
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[imtations until 90 days after the contractor, subcontractor,
suppl i er or design professional receives the notice.
Section 7. Additional construction defects.

A construction defect which is discovered after a clai mant
has provided a contractor with the claimnotice required under
section 6 nmay not be alleged until the clainmant has given the
contractor, subcontractor, supplier or design professional that
performed the original construction:

(1) witten notice of the alleged defect required under
section 6; and
(2) a reasonable opportunity to repair the alleged

construction defect in the manner provided under section 6.
Section 8. Insurance requirenents.

(a) GCeneral rule.--A contractor, subcontractor, supplier or
desi gn professional that receives notice of a constructional
defect under section 6 nay present the notice to an insurer that
i ssued a policy of insurance covering all or part of the conduct
or business of the contractor, subcontractor, supplier or design
pr of essi onal .

(b) Notice.--Notice provided to an insurer under subsection
(a):

(1) Constitutes the making of a claimunder the policy.
(2) Requires the contractor, subcontractor, supplier or
desi gn professional and the insurer to perform any
obligations or duties required by the policy.
Section 9. Contract of sale.

(a) Notice of right to offer to cure defects.--Upon entering
into a contract for sale, construction or substantial renodeling
of a dwelling, the contractor, subcontractor, supplier or design

prof essi onal shall provide notice to the owner of the dwelling

20030H1875B2441 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

of the contractor, subcontractor, supplier or design
professional's right to offer to cure construction defects
before a claimant nay commence |itigation against the
contractor, subcontractor, supplier or design professional.
Noti ce shall be conspi cuous and may be included as part of the
underlying contract.

(b) Notice.--The notice required by subsection (a) shall be
in substantially the follow ng form

STATE LAW CONTAI NS | MPORTANT REQUI REMENTS YOU MJUST FOLLOW

BEFORE YOU MAY FI LE A LAWBUI T FOR DEFECTI VE CONSTRUCTI ON

AGAI NST THE CONTRACTOR WHO CONSTRUCTED YOUR HOME. NI NETY DAYS

BEFORE YOU FI LE YOUR LAWSUI T, YOU MJUST DELI VER TO THE

CONTRACTOR A WRI TTEN NOTI CE OF ANY CONSTRUCTI ON CONDI Tl ONS

YOU ALLEGE ARE DEFECTI VE AND PROVI DE YOUR CONTRACTOR AND ANY

SUBCONTRACTORS, SUPPLI ERS OR DESI GN PROFESSI ONALS THE

OPPCORTUNI TY TO MAKE AN OFFER TO REPAI R OR PAY FOR THE

DEFECTS. YOU ARE NOT OBLI GATED TO ACCEPT ANY OFFER MADE BY

THE CONTRACTOR OR ANY SUBCONTRACTORS, SUPPLI ERS OR DESI GN

PROFESSI ONALS. THERE ARE STRI CT DEADLI NES AND PROCEDURES

UNDER STATE LAW AND FAI LURE TO FOLLOW THEM MAY AFFECT YOUR

ABILITY TO FILE A LAWSUI T.

Section 10. Contractor notification requirenents.

A contractor that constructs a new residential dwelling shal
within 30 days after the close of sale provide in witing to the
initial purchaser of the residence:

(1) The nane, license nunber, business address and

t el ephone nunber of each subcontractor or design professional

who performed any work related to the design or construction

of the dwelling.

(2) A brief description of the work performed by each
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1 subcontractor.

2 Section 11. Actions of associations.

3 (a) Encouragenent or discouragenent of danage claim--

4 (1) A person shall not provide or offer to provide

5 anyt hing of value to the property nanager of an associ ation
6 or to a nenber or officer of an executive board to induce the
7 property nmanager, nenber or officer to encourage or

8 di scourage the association to file a claimfor damages

9 arising froma construction defect.

10 (2) A property manager shall not accept anything of

11 val ue i n exchange for encouragi ng or discouraging the

12 property manager's association to file a claimfor danmages
13 arising froma construction defect.

14 (3) A nenber or officer of an executive board shall not
15 accept anything of value in exchange for encouraging or

16 di scouraging the nmenber's or officer's association to file a
17 clai mfor damages arising froma constructional defect.

18 (4) A person who willfully violates subsection (a)

19 commts a m sdeneanor

20 (b) Recovery by association of damages.--An associ ation nmay
21 bring an action to recover damages resulting from construction
22 defects in any of the units, common el enents or |imted conmon

23 elenments of the common-interest comunity only:

24 (1) |If the association first obtains the witten

25 approval of the owner of each unit or interest in the common
26 el enents or limted common el enents that will be the subject
27 of the action or claim

28 (2) Upon a vote of the units' owners to which at |east a
29 majority of the votes of the nenbers of the association are
30 al | ocat ed.

20030H1875B2441 - 12 -
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(3) Upon a vote of the executive board of the
associ ati on.

(c) Statenment by attorney.--If an action is brought by an
association to recover danages resulting from construction
defects in any of the units, common elenments or limted comon
el enents of the common-interest conmunity, the attorney
representing the association shall provide to the executive
board of the association and to each unit's owner a statenent
that includes in reasonable detail:

(1) The defects and damages or injuries to the units,
conmon el enments or limted comon el ements.

(2) The cause of the defects, if known.

(3) The nature and the extent that is known of the

damage or injury resulting fromthe defects.

(4) The location of each defect within the units, conmon

elements or limted comon el ements, if known.
(5) A reasonable estinmate of the cost of the action or
medi ati on, including reasonable attorney fees.

(6) An explanation of the potential benefits of the

action or nediation and the potential adverse consequences if

t he associ ati on does not commence the action or submt the

claimto nediation, or if the outcone is not favorable to the

associ ati on.

(7) Al disclosures that the unit owners are required to

make upon the sale of the property.

(d) Destructive tests.--An association or an attorney for an

associ ation shall not enploy a person to performdestructive
tests to determ ne any damage or injury to a unit, common
el enent or limted comon el ement caused by a constructional

def ect unl ess:
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1 (1) The person is licensed as a contractor under State
2 I aw.

3 (2) The association has obtained the prior witten

4 approval of each unit's owner whose unit or interest in the
5 common el enent or limted common elenent will be affected by
6 the testing.

7 (3) The person performng the tests has provided a

8 witten schedule for repairs.

9 (4) The person performng the tests is required to

10 repair all damage resulting fromthe tests in accordance with
11 State | aw and | ocal ordinances.

12 (5) The association or the person so enpl oyed obtains
13 all permts required to conduct the tests and to repair any
14 damage resulting fromthe tests.

15 (e) Conmencenent of action.--An association may conmence an
16 action only upon a vote or witten agreenent of the owners of
17 the units to which at least a majority of the votes of the

18 nenbers of the association are allocated. The association shal
19 provide witten notice to the owner of each unit of the neeting
20 at which the commencenent of an action is to be considered or
21 action is to be taken within 21 cal endar days before the
22 neeting.
23 (f) Option of executive board.--The executive board of an
24 association may, w thout giving notice to the units' owners,
25 enploy a contractor and such other persons as are necessary to
26 nmake repairs to a unit or common element within the conmon-
27 interest comunity required to protect the health, safety and
28 welfare of the units' owners.
29 Section 12. Effective date.
30 This act shall take effect in 60 days.

F16L68MRD/ 20030H1875B2441 - 14 -



