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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1342 5%

| NTRODUCED BY CGEORGE, CRUZ, DALEY, FABRI ZI O, FAI RCH LD, FRANKEL

GOCDVAN, GRUCELA, HORSEY, JAMES, KI RKLAND, LAUGHLI N,
LEVDANSKY, ROONEY, RUBLEY, STABACK, SURRA, TANGRETTI,
TRAVAGLI O, WALKO, WASHI NGTON AND YOUNGBLOOD, MAY 6, 2003

REFERRED TO COWM TTEE ON ENVI RONMENTAL RESOURCES AND ENERGY,

MAY 6, 2003

OCO~NOUITARWNE

AN ACT

Amendi ng the act of April 27, 1966 (1st Sp.Sess., P.L.31, No.1l),

entitled, as anended, "An act to protect the public health,
wel fare and safety by regulating the m ning of bitum nous
coal ; declaring the existence of a public interest in the
support of surface structures; providing a renmedy for the
restoration or replacenent of water supplies affected by
underground m ning; providing a remedy for the restoration or
repl acenent or conpensation for surface structures danaged by
under ground m ni ng; providing standards for the prevention of
hazards to human safety and material damage to certain
structures; requiring permts, and in certain circunstances
bonds, for the mning of bitum nous coal; providing for the
filing of maps or plans with recorders of deeds; providing
for the giving of notice of m ning operations to political
subdi vi si ons and surface | andowners of record; requiring mne
i nspectors to acconpany nuni ci pal officers and their agents
on inspection trips; granting powers to public officers and
af fected property owners to enforce the act; requiring
grantors to certify as to whether any structures on the | ands
conveyed are entitled to support fromthe underlying coal and
grantees to sign an adm ssion of a warning of the possible

| ack of any such right of support; requiring grantors to
provi de notice of the existence of voluntary agreenents for
the restoration or replacenent of water supplies or for the
repair or conpensation for structural danage; inposing duties
on the Departnent of Environnmental Resources for the

conpil ation and analysis of data; and inposing liability for
violation of the act," providing for alternative nmethods to
m ni m ze subsi dence danage, for additional protection for
surface water, water supplies, perennial streans, surface
structures, historic properties and public utilities, for
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addi ti onal nmeasures regarding the restoration or replacenent

of water supplies, for limtations on defenses in an action

for contam nation, dimnution or interruption of a water
supply or danage to a surface structure, for assurance of the
adequacy of bond anmobunt to cover subsidence damage, for
conpi l ation, analysis and reporting of additional data and
for additional duties of the Departnment of Environnental

Protection; and making editorial changes.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The title and section 3 of the act of April 27,
1966 (1st Sp.Sess., P.L.31, No.1), known as The Bitum nous M ne
Subsi dence and Land Conservation Act, anended June 22, 1994
(P.L. 357, No.54), are anended to read:

AN ACT
To protect the public health, welfare and safety by regul ating

the m ning of bitum nous coal; declaring the existence of a

public interest in the support of surface structures;

providing a renedy for the restoration or replacenent of

wat er supplies affected by underground m ning; providing a

remedy for the restoration or replacenment or conpensation for

surface structures danmaged by underground m ning; providing
standards for the prevention of hazards to human safety and
mat eri al danage to certain structures; requiring permts, and
in certain circunstances bonds, for the m ning of bitum nous
coal; providing for the filing of maps or plans with
recorders of deeds; providing for the giving of notice of

m ning operations to political subdivisions and surface

| andowners of record; requiring mne inspectors to acconpany

muni ci pal officers and their agents on inspection trips;

granting powers to public officers and affected property

owners to enforce the act; requiring grantors to certify as

to whether any structures on the |ands conveyed are entitled
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to support fromthe underlying coal and grantees to sign an

adm ssion of a warning of the possible |ack of any such right

of support; requiring grantors to provide notice of the

exi stence of voluntary agreenents for the restoration or

repl acenent of water supplies or for the repair or

conpensation for structural damage; inposing duties on the

Depart ment of Environmental [Resources] Protection for the

conpilation and analysis of data; and inposing liability for

viol ation of the act.

Section 3. Legislative findings; declaration of policy.--(a)
It is hereby determ ned by the General Assenbly of Pennsyl vania
and declared as a matter of legislative findings that:

(1) Present mne subsidence |egislation and coal mning | aws
have failed to protect the public interest in Pennsylvania in
preserving our | and.

(2) Danage from m ne subsi dence has seriously inpeded | and
devel opnment of the Conmmonweal t h.

(3) Danage from m ne subsi dence has caused a very clear and
present danger to the health, safety and wel fare of the people
of Pennsyl vani a.

(4) Danage by subsi dence erodes the tax base of the affected
muni ci palities.

(5) Coal and related industries and their continued
operation are inportant to the econom c welfare and growt h of
t he Conmonweal t h.

(6) In the past, owners of surface structures have not in
many i nstances recei ved adequate notice or know edge regardi ng
subsurface support, or |ack thereof, for surface structures, and
therefore the State nust exercise its police powers for the

protection of the structures covered herein.
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(7) In order to prevent the occurrence of such state of
affairs in the future, the deed notice provisions relating to
such subsurface support, or |lack thereof to a person desiring to
erect a surface structure after the effective date of this act,
nmust be enphasi zed and strengthened and it is necessary to make
avai l abl e to those persons desiring to erect a surface structure
procedur es whereby adequate support of such structure can be
acqui r ed.

(8) Historic properties within Pennsylvania are

i rrepl aceabl e resources for future generati ons, but they have

not recei ved adequate protection from danage due to m ne

subsi dence.

(9) Preservation of surface water resources, including

wet | ands, during and after coal extraction is essential to the

public interest.

(10) MIllions of tax dollars are invested annually in the

constructi on and nmai nt enance of roads and bridges in this

Commpnweal th. This public infrastructure needs to be protected

for future generations.

(b) The Pennsylvania General Assenbly therefore declares it
to be the policy of the Comonweal th of Pennsylvania that:

(1) The protection of surface structures and better |and
utilization are of utnost inportance to Pennsyl vani a.

(2) Danage to surface structures and the |and supporting
t hem caused by m ne subsidence is against the public interest
and may adversely affect the health, safety and wel fare of our
citizens.

(3) The prevention or restoration of damage from m ne
subsi dence is recogni zed as being related to the econonmic future

and wel | - bei ng of Pennsyl vani a.
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(4) The preservation within the Coomonweal th of surface
structures and the | and supporting themis necessary for the
safety and wel fare of the people.

(5) It is the intent of this act to harnonize the protection
of surface structures and the | and supporting them and the
conti nued grow h and devel opnent of the bitum nous coal industry
in the Commonweal t h.

(6) [It is necessary to devel op an adequate renedy for the
restoration and repl acenment of water supplies affected by

underground mning.] It is the intent of this act to provide

protecti on of water resources, including the restorati on and

repl acenent of water supplies affected by underground mning, So

that these resources are available for utilization in connecti on

with agricultural, comercial, recreational and residential uses

of the surface during and after coal extraction.

(7) It is necessary to develop a renedy for the restoration
or replacenent of or conpensation for surface structures damaged
by under ground m ni ng.

(8) It is necessary to provide a nethod whereby surface
structures erected after the effective date of this act may be
protected from damage arising from m ne subsi dence.

(9) It is necessary to protect historic properties from

material danmage to their historic fabric arising from subsi dence

related to nmi ne operation.

(10) It is necessary to protect State and | ocal roads from

subsi dence related to m ne operati on.

Section 2. The act is anmended by adding a section to read:

Section 3.1. Definitions.--The foll owi ng words and phrases

when used in this act shall have the neani ngs given to themin

this section unless the context clearly indi cates otherw se:
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"Departnent."” The Departnent of Environnental Protection of

t he Conmmopnweal t h.

"Perennial stream" A body of water which is flowing in a

channel or bed conposed prinmarily of substrates associated with

flowng waters and i s capable, in the absence of pollution or

ot her mannade stream di st ur bances, of supporting a benthic

macr oi nvertebrate community conposed of two or nore recogni zabl e

t axonom ¢ groups of organi sms which are | arge enough to be seen

by the unai ded eye, can be retained by a United States Standard

No. 30 sieve with twenty-ei ght neshes per i nch and 0.595

mllinmeter openings and can live at | east part of their life

cycles within or upon avail abl e substrates in a body of water or

water transport system

"Public roads." Any road or appurtenant structure

constructed or mai ntai ned by the Conmonweal th or any county or

muni ci pality.

"Secretary." The Secretary of Environnental Protection of

t he Conmmonweal t h.

Section 3. Section 5(a) and (e) of the act, amended Cctober
10, 1980 (P.L.874, No.156), are anended to read:

Section 5. Permt; application; map or plan; bond or other
security; filing; general rulemaking authority; prevention of
damage; mne stability; maintenance of use and val ue of | ands.--
(a) Before any bitum nous coal mne subject to the provisions
of this act is opened, reopened, or continued in operation, the
owner, operator, |lessor, |essee, general manager, superintendent
or other person in charge of or having supervision over such
m ne or mning operation shall apply to the [Departnent of

Envi ronnment al Resources] departnent, on a form prepared and

furni shed by the departnent, for a permt for each separate
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bi t um nous coal mne or mning operation. As a part of such
application for a permt the applicant shall furnish, in
duplicate, a map or plan of a scale and in a manner in
accordance with rules and regul ati ons of the [Departnent of

Envi ronment al Resources] departnent showing the |ocation of the
m ne or mning operation, the extent to which mning operations
presently have been conpleted, and the extent to which m ning
operations will be conducted under the permt being requested.
Such map or plan shall show the boundaries of the area of
surface | and overlying the mne or mning operation, the

| ocati on and/ or designation of all structures in place on the
effective date of this act which overlie the proposed m ne or

m ni ng operation, the name of the record owner or owners of said
surface structures, the location of all bodies of water, rivers
and streans, roads and railroads, and the political subdivision
and county in which said structures are |ocated. Such map or
plan shall include, in addition to the information specified
above, such information on the character of the mning
operation, overburden, rock strata, proximty of and conditions
in overlying or underlying coal seans and ot her geol ogi cal
conditions as the departnent, by rules and regul ati ons, shal
direct. The departnment shall have the power to require the
updating of such maps fromtine to time as it shall prescribe by
rule and regul ation. The map or plan nmust set forth a detail ed
description of the manner, if any, by which the applicant
proposes to support the surface structures overlying the

bi t um nous m ne or mning operation. Upon receipt of such
application in proper formthe departnment shall cause a permt
to be issued or reissued if, in its opinion, the application

di scl oses that sufficient support will be provided for the
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protected structures and that the operation will conply with the
provi sions of this act and the rules and regul ati ons issued
thereunder. All permts issued under this act shall contain such
terms and shall be issued for such duration as the departnment
may prescribe.

* %

(e) An operator of a coal m ne subject to the provisions of
this act shall adopt neasures and shall describe to the
departnment in his permt application nmeasures that he will adopt
to prevent subsidence causing material danage to the extent
technol ogically and economically feasible, to maxi m ze m ne
stability, and to maintain the value and [reasonabl e] reasonably

f oreseeabl e use of such surface |and[: Provided, however, That

not hi ng]. The denobnstration shall explain and provide

t echnol ogi cal and economi ¢ analysis of the inpacts of subsi dence

on each surface structure overlying the m ne which may be

materially damaged by the mining. It shall al so include, but not

be limted to, an alternati ves analysis which will denonstrate

whet her there are alternati ve nethods of m ning, nine | ayout

and/ or engi neeri ng which would m ni mi ze damage to dwelli ngs and

ot her surface structures. For the purposes of this section,

"materi al damage" shall nean any danage to a dwelling, buil ding,

barn or other surface structure which could exceed five thousand

dollars ($5,000.00). An applicant for a permt under this act

shall al so denonstrate to the departnent in the applicant's

pernmit application that the proposed mning will be pl anned and

conducted in a manner which will nmaintain and protect existing

and desi gnated surface water uses and the degree of water

qual ity necessary to protect these existing uses. The

Envi ronnental Quality Board or the departnment nmy provide
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addi ti onal protection to perennial streans. Nothing in this

subsection shall be construed to prohibit planned subsidence in
a predictable and controlled manner or the standard nethod of

roomand pillar mning so long as the operator conplies with the

requi renents of this section.

* * %

Section 4. Sections 5.1, 5.2, 5.3, 5.4, 5.5(a), (b) and (d),
5.6(c) and 6(b) of the act, anended or added June 22, 1994
(P.L. 357, No.54), are anended to read:

Section 5.1. Restoration or replacenent of water supplies
affected by underground mning.--(a) (1) After the effective
date of this section, any mne operator who, as a result of
underground m ni ng operations, affects a public or private water
supply by contam nation, dimnution or interruption shal
restore or replace the affected supply with an alternate source
whi ch adequately services in quantity and quality the prem ning
uses of the supply or any reasonably foreseeable uses of the
suppl y.

(2) A restored or replacenent water supply shall be deened
adequate where it differs in quality fromthe prem ning supply,
providing it nmeets standards set forth in the act of May 1, 1984
(P.L.206, No.43), known as the "Pennsyl vania Safe Drinking Water
Act," or is conparable to the prem ning supply where that supply
di d not neet such standards. If an operator fails to conply with
this provision, the [Secretary of Environnental Resources]
secretary shall issue such orders to the operator as are
necessary to assure conpliance.

(3) For the purposes of this section, the term"water
suppl y" shall include any existing source of water used for

donmestic, commrercial, industrial or recreational purposes or for
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agricultural uses, including use or consunption of water to

mai ntain the health and productivity of animals used or to be
used in agricultural production and the [watering] irrigation of
| ands on a periodic or permanent basis by a constructed or
manuf act ured systemin place [on the effective date of this act]

three nonths prior to mning to provide [irrigation] water for

agricultural production of plants and crops at |evels of
productivity or yield historically experienced by such plants or
crops within a particul ar geographic area, or which serves any
public building or any noncommercial structure customarily used
by the public, including, but not limted to, churches, schools
and hospitals.

(4) A restored or replacenent water supply shall be deened

adequate in quantity when it produces the sane or greater vol une

of water as existed prior to m ning.

(b) A mne operator shall not be liable to restore or
repl ace a water supply under the provisions of this section if a
clai mof contami nation, dimnution or interruption is nade nore
than two years after [the supply has been adversely affected.]

either the property owner discovers the contam nati on,

dimnution or interruption or the operator refuses to repl ace

this supply.

Section 5.2. Procedures for securing restoration or
repl acenent of affected water supplies; duties of Departnent of
Envi ronnmental [Resources] Protection.--(a) (1) Wenever a
| andowner or water user experiences contam nation, dinmnution or
interruption of a water supply which is believed to have
occurred as a result of underground coal m ning operations, that

| andowner or water user shall notify the m ne operator who shal

both pronptly notify the departnent thereof and with reasonabl e
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diligence investigate the water | oss.

(2) Were the presunption of subsection (c) applies and the
user is without a readily available alternate source, the
operator shall provide a tenporary water supply within twenty-
four hours of being contacted by the | andowner or water user.

(3) If a tenporary water supply is not provided within
twenty-four hours, the [Departnent of Environnental Resources]
departnent, after notice by the | andowner or water user, shal
order the operator to provide tenporary water within twenty-four
hours. The operator shall notify the departnment of any clai m of
contami nation, dimnution or interruption made to it by a
| andowner or water user and its disposition.

(b) (1) If the affected water supply has not been restored
or an alternate source has not been provided by the operator or
if an operator ceases to provide an alternate source, the
| andowner or water user may so notify the departnment and request
that an investigation be conducted.

(2) Wthin ten days of such notification, the departnent
shall investigate any such claimand shall, within [forty-five]
thirty days followi ng notification, make a determ nation in

writing of whether the contam nation, dimnution or interruption

was caused by the underground mning operation and so notify al

affected parties. If it finds causation, [it] within forty-five

days of receipt of the notification required by subsection (a),

t he departnent shall issue [such orders] an order to the mne

operator [as are necessary to assure conpliance with this
section. Such orders may include orders requiring the tenporary
repl acenent of a water supply where it is determ ned that the
contami nation, dimnution or interruption may be of limted

duration, orders requiring the provision of inmediate tenporary

20030H1342B1661 - 11 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

water to the | andowner or orders requiring the provision of a
per manent alternate source where the contam nation, dimnution
or interruption does not abate within three years of the date on

whi ch the supply was adversely affected.] requiring repl acenent

of the water supply. It is the intent of this section that

tenporary replacenent of a water supply shall be permtted for

no | onger than ninety days after the departnent has deternm ned

that there is contanmi nation, dimnution or interruption of the

suppl y caused by the underground ni ni ng operati on or an

addi ti onal two hundred seventy days if the departnent determn nes

that water supply replacenent to occur through connection to a

public water supply is necessary. The pernmnent repl acenent

supply shall be provided nore pronptly where reasonably

(c) In any determ nation or proceedi ng under this section,
it shall be presunmed that an underground m ne operator is
responsi bl e for the contam nation, dimnution or interruption of
a water supply that is within an area [above the m ne determ ned
by projecting a thirty-five degree angle fromthe vertical from

t he outside of any coal renoval area] of the mi ne subsidence

permit's boundary or within two thousand five hundred feet

hori zontally beyond that permt's boundary. The m ne operator

may successfully rebut the presunption by affirmatively proving

that the m ne operator solicited access [was denied] to the

property on which the supply is located to conduct prem ning and
postm ni ng surveys of the quality and quantity of the supply but

was deni ed such access, that the m ne operator notified the

departnent thereof and the departnent thereafter served notice

upon the | andowner by certified mail or personal service, which
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this survey work for thirty days after receipt [thereof.] by the

| andowner of the departnent's notice. In addition to identifying

the rights established in sections 5.1 and 5.3 and this secti on,

the notice by the departnent shall al so advi se the | andowner

recei ving such notice that the failure to provide or authorize

access may preclude the repl acenent of the water supply, in the

event the water supply is di mni shed, contam nated or

i nterrupted.

(d) Unless the presunption contained in subsection (c)
applies, a |l andowner, the departnent or any affected user
asserting contam nation, dimnution or interruption shall have
the burden to affirmatively prove that underground m ning
activity caused the contam nation, dimnution or interruption.
Wherever a m ne operator, upon request, has been denied access
to conduct a prem ning survey and the mne operator thereafter
served notice upon the | andowner by certified mail or personal
service, which notice identified the rights established by
sections 5.1 and 5.3 and this section, was deni ed access and the
| andowner failed to provide or authorize access [within ten days

after receipt thereof,] as provided in subsection (c), then such

affirmative proof shall include prem ning baseline data,
provi ded by the | andowner or the departnent, relative to the
af fected wat er supply.

(e) A mne operator shall be relieved of liability for
affecting a public or private water supply by contam nati on,
dimnution or interruption by affirmatively proving [one] either

of the follow ng defenses:
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(1) The contam nation, dimnution or interruption existed
prior to the mning activity as determ ned by a preni ning
survey.

[(2) The contami nation, dimnution or interruption occurred
nore than three years after mning activity occurred.

(3)] (2) The contam nation, dimnution or interruption
mning activity.

(f) Any mne operator who obtains water sanples in a
prem ni ng or postmning survey shall utilize a certified
| aboratory to anal yze such sanples and shall submt copies of
the results of such analysis, as well as the results of any
guantitative analysis, to the departnent and to the | andowner
within [thirty] ten days of their receipt. Nothing contained
herein shall be construed as prohibiting a | andowner or water
user fromutilizing an independent certified |aboratory to
sanpl e and anal yze the water supply.

(g) If an affected water supply is not restored or
reestablished or a pernanent alternate source i s not provided
within [three years, the mne operator nay be relieved of
further responsibility by entering into a witten agreenent
provi di ng conpensation acceptable to the |andowner. If no

agreenent is reached, the mne operator] ninety days, at the

option of the | andowner, the departnent shall order the m ne

operator to:

(1) replace the water supply within ni nety days unl ess

repl acenent i s by connection to a public water supply in which

case the departnment shall order replacenent in a period not to

exceed one year; or

[(1)] (2) purchase the property for [a sumequal to its] an
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anount which is the fair market value imediately prior to the

time the water supply was affected [; or]: Provided further,

That in the event the nmne operator is ordered to purchase the

property, he shall pay the | andowner an additi onal anmount equal

to 25% of the fair market val ue of such property to cover the

| andowner's di sl ocati on and rel ocati on to other property, but no

nore than twenty thousand dollars ($20, 000. 00).

[(2) make a one-tinme paynent equal to the difference between
the property's fair market value inmmediately prior to the tine
the water supply was affected and at the tine paynment is nade;
wher eupon the mne operator shall be relieved of further
obl i gation regarding contam nation, dimnution or interruption
of the affected water supply under this act. Any neasures taken
under sections 5.1 and 5.3 and this section to relieve a mne
operator of further obligation regarding contam nation,

di m nution or interruption of an affected water supply shall not
be deenmed to bar a subsequent purchaser of the |and on which the
af fected water supply was | ocated or any water user on such | and
frominvoking rights under this section for contam nation,
dimnution or interruption of a water supply resulting from
subsequent mning activity other than that contenpl ated by the
mne plan in effect at the tine the original supply was

af f ect ed.

(h) Prior to entering into an agreenent with the mne
operator pursuant to subsection (g), the |l andowner may subnmt a
witten request to the departnment asking that the departnent
review the operator's finding that an affected water supply
cannot reasonably be restored or that a permanent alternate
source, as described in subsection (i), cannot reasonably be

provi ded. The departnent shall provide its opinion to the
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1 landowner within sixty days of receiving the | andowner's

2 request. The department's opinion shall be advisory only,

3 including for purposes of assisting the |andowner in selecting

4 the optional conpensation authorized under subsection (g). The

5 departnment’'s opinion shall not prevent the | andowner from

6 entering into an agreenent with the m ne operator pursuant to

7 subsection (g), and such opinion shall not serve as the basis

8 for any action by the departnent against the mne operator or

9 create any cause of action in a third party, provided the

10 operator otherw se conplies with subsection (g).]

11 (i) For purposes of this section, a pernanent alternate

12 source shall include any well, spring, municipal water supply

13 systemor other supply approved by the departnment which is

14 adequate in quantity, quality and of reasonable cost to serve

15 both the prem ning uses of the affected water supply and the

16 supply owner's projected future uses of that supply.

17 (j) The department shall require an operator to describe in
18 his permt application how water supplies [will] shall be

19 replaced. [Nothing contained herein shall be construed as
20 authorizing the departnment to require a mne operator to provide
21 a replacenent water supply prior to mning as a condition of
22 securing a permt to conduct underground coal mning.] The
23 operator shall, for each water supply which either overlies the
24 pernmt area or is within two thousand five hundred feet of the
25 permt boundary, describe specifically and with particularity in
26 the pernmt application, the manner in which contani nated,
27 dimnished or interrupted water supplies will be replaced, and
28 how they can be replaced within ninety days of being affected by
29 mning. The pernmt application shall conclusively denonstrate

30 the availability of replacement opti ons includi ng, but not
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limted to, repl acenent opti ons such as a hookup to a public

water supply, drilling a well into a fresh water aquifer

contai ni ng water of adequate quality and quantity to be used for

a repl acenent supply, devel opnment of a spring in an area not

affected by the mining, and any and all such other infornmation

as nay be necessary for the departnent to determ ne that the

wat er supply affected can actually be replaced wi thin ninety

days of being adversely affected by the nmning, that such a

repl acenent is feasible and practical, and that the water for

the repl acenent is available at the | ocati on where the nini ng

occurs. |If the operator cannot concl usively denonstrate each

such repl acenent, the permt shall not issue.

(k) Any | andowner, water user or mne operator aggrieved by
an order or determ nation of the departnment issued under this
section shall have the right to appeal such order to the
Environnmental Hearing Board within thirty days of receipt of the
or der.

Section 5.3. Voluntary agreenment; restoration or replacenent
of water; deed recital.--(a) Nothing contained in this act
shall prohibit the m ne operator and | andowner at any tine after
the effective date of this section fromvoluntarily entering
into an agreenent establishing the manner and neans by which an
affected water supply is to be restored or an alternate supply
is to be provided or providing fair conpensation for such

contami nation, dimnution or interruption as required by section

5.2(g). Any release contained in such an agreenent shall only be
valid in releasing the operator fromliability for affecting a
public or private water supply by contam nation, dimnution or
interruption if all of the follow ng apply:

(1) It clearly states [what] all of the | andowner's rights
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1 J[are] in regard thereto as established by this act.

2 (2) The | andowner expressly acknow edges their rel ease for
3 the consideration rendered.

4 (3) The contam nation, dimnution or interruption of the

5 water supply occurs as a result of the mning contenpl ated by
6 the agreenent.

7 (4) The termof the rel ease does not exceed thirty-five

8 years.

9 (5) Notw thstandi ng the provisions of an agreenent entered
10 into under this section, in the event that an affected water

11 supply cannot reasonably be restored or that a permanent

12 alternate source, as described in section 5.2(i), cannot

13 reasonably be provided within [three years] ninety days of the
14 date on which the supply was adversely affected, the | andowner
15 shall have the option of proceedi ng pursuant to section 5.2(g)
16 [and (h)]. Any anounts previously paid to the | andowner by the
17 mne operator pursuant to an agreenent entered into under this
18 section that were not used by the |l andowner to restore or

19 replace the affected water supply or to secure a permanent
20 alternate source, as described in section 5.2(i), shall be
21 deducted fromthe conpensation determ ned to be due pursuant to
22 section 5.2(Q).
23 (b) In every deed for the conveyance of property for which
24 an agreenent executed pursuant to subsection (a) is effective at
25 the tinme of transfer, the grantor shall include in the deed a
26 recital of the agreement and any rel ease contained therein.
27 (c) Nothing contained in this act shall prevent any
28 | andowner or water user who clains contam nation, dimnution or
29 interruption of a water supply from seeking any ot her renedy

30 that may be provided [at] in lawor [in] equity. In any
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proceedings in pursuit of a renmedy other than as provided
herein, the [provisions of this act shall not apply and the
party or parties against whomliability is sought to be inposed
may assert in defense any rights or waivers arising from

provi sions contained in deeds, |eases or agreenments pertaining
to mning rights or coal ownership on the property in question.]

m ne operator agai nst whomliability is sought to be i nposed nay

assert only those defenses specifically set forth in this act

and wai ves, as a privilege of being granted a permt to conduct

underground mning activities in this Commpbnweal th, any defense

based on any right or waiver arising from provi sions contai ned

in deeds, | eases or agreenents pertaining to nmning rights or

coal ownership on the property in question. Any defense or

wai ver of rights contained in any severance deed shall be nul

and void as a defense to water contanm nation, dim nution or

interruption, by an operator granted a pernmt under this act.

Section 5.4. Restoration or conpensation for structures
damaged by underground mning.--(a) Wenever underground nining
operations conducted under this act cause damage to any of the
foll owi ng surface buildings overlying or in the proximty of the
m ne:

(1) any building which is accessible to the public,

i ncluding, but not limted to, commercial, industrial and
recreational buildings and all permanently affixed structures
appurtenant thereto;

(2) any noncommrercial buildings customarily used by the
public, including, but not limted to, schools, churches and

hospi tal s;

(3) dwellings used or intended to be used for human

habitati on and permanently affixed appurtenant structures or
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i nprovenents [in place on the effective date of this section or
on the date of first publication of the application for a M ne
Activity Permt or a five-year renewal thereof for the
operations in question and within the boundary of the entire

m ne as depicted in said application]; or

(4) the followi ng agricultural structures: all barns and
silos and all permanently affixed structures of five hundred or
nore square feet in area that are used for raising |ivestock
poultry or agricultural products, for storage of animl waste or
for the processing or retail marketing of agricultural products
produced on the farm on which such structures are | ocated;

t he operator of such coal mne shall repair such damage or
conpensate the owner of such building for the reasonabl e cost of
its repair or the reasonable cost of its replacenent where the
damage i s irreparable.

(b) For any irreparably damaged agricul tural structure
identified in subsection (a)(4) which, at the tinme of damage,
the operator can affirmatively prove was being used for a
di fferent purpose than the purpose for which such structure was

originally constructed, the operator, with the structure owner's

damaged structure with a structure satisfying the functions and
pur poses served by the damaged structure before such damage
occurr ed.

(c) [A] The underground m ne operator shall be presuned to

be responsi ble for any danange to structures | ocated above the

mne or wiwthin an area above the m ne detern ned by projecting a

thirty-five deqree angle fromthe vertical fromthe outside of

any coal renoval area. The nmine operator [shall not be liable to

repair or conpensate for subsidence danage if the mne] may
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successfully rebut the presunption of liability by affirmati vely

proving that the mne operator[, upon request, is denied]

structure is located to conduct prem ning and postm ning surveys

of the [building and surroundi ng property] structure's condition

but was deni ed such access; that the nmine operator notified the

departnment thereof and the departnent thereafter [serves] served

noti ce upon the | andowner by certified nmail or personal service,

which notice [identifies] identified all of the rights

establ i shed by sections 5.5 and 5.6 and this section[, the mne

operator was deni ed access and]; and that access continued to be

denied to the m ne operator or the departnent for this survey

work for thirty days after recei pt by the | andowner of the

departnent's notice. In addition to identifying all of the

ri ghts established in sections 5.5 and 5.6 and this section, the

noti ce by the departnent shall al so advi se the | andowner

[fail ed] receiving such notice that the failure to provide or

aut horize access [within ten days after recei pt thereof] may

preclude the repair of the structure's dannge, in the event the

structure is danaged frommni ng activities.

Section 5.5. Procedure for securing repair and/or
conpensation for damage to structures caused by underground
m ni ng; duties of Departnent of Environmental [Resources]
Protection.--(a) The owner of any building enunerated in
section 5.4(a) who believes that the renoval of coal has caused
m ne subsi dence resulting in danage to such buil di ng and who

wi shes to secure repair of or conmpensation for such damage shal

notify the mne operator[.] thereof. The m ne operator shal

pronmptly notify the departnent of each such cl aimhe receives.

If the m ne operator agrees that m ne subsi dence danmaged such
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bui | di ng, he shall cause such damage to be fully repaired or
conpensate the owner for such damage in accordance with section

5.4(a) or with an agreenent in accordance with section 5.6

reached between the parties either prior to mning or after the
damage has occurr ed.

(b) If the parties are unable to agree [within six nonths of
the date of notice] as to the cause of the danmage or the
reasonabl e cost of repair or conpensation, the owner of the
building may file a claimin witing with the [Departnent of
Envi ronnment al Resources] departnent, a copy of which shall be
sent to the operator. Al clains under this subsection shall be

filed within two years of the date damage to the buil ding

occurred or, if later, the date when the damage i s di scovered by

the property owner.

* * %

(d) In no event shall the m ne operator be |iable for
repairs or conpensation in an anount exceeding the cost of

repl acenent of the damaged structure[.] with an equival ent

structure. Wienever danage to a structure exceeds one thousand

dollars ($1,000.00), the m ne operator shall al so conpensate the

structure's owner an anount equal to 10% of the cost of al

repairs which will be nade to the structure for the cost in tine

and effort to the structure's owner in securing, naking or

supervi sing the nmaking of any such repairs. The occupants of a

damaged structure shall also be entitled to additional paynent
for reasonabl e, actual expenses incurred for tenporary

relocation, interimstorage of personal property and for other

actual reasonable, incidental costs [agreed to by the parties or

approved by the departnment] incurred by the structure's

occupants as a result of damage from ni ne subsi dence.
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* * %

Section 5.6. Voluntary agreenents for repair or conpensation
for damages to structures caused by underground m ni ng; deed
recital .--* * *

(c) The duty created by section 5.5 to repair or conpensate
for subsidence damage to the buil dings enunerated in section

5.4(a) shall be the sole and exclusive adm nistrative renedy for

such damage and shall not be di m ni shed by the existence of
contrary provisions in deeds, |eases or agreenents which
[relieved] relieve mne operators from such duty[. Nothing
herein shall inpair agreenents entered into after April 27,
1966, and prior to the effective date of this section, which,
for valid consideration, provide for a waiver or rel ease of any
duty to repair or conpensate for subsidence damage. Any such
wai ver or release shall only be valid with respect to damage

resulting fromthe mning activity contenplated by such

agreenent.]: Provided further, That nothing contained in this

act shall prevent the owner of any buil di ng who cl ai ns dannge

thereto from subsi dence from seeki ng any ot her renedy that nmay

be provided in |aw or equity. In any proceedings in pursuit of a

renmedy other than as provided under this act, the m ne operator

agai nst whomliability is sought to be i nposed may assert only

t hose defenses specifically set forth in this act and wai ves, as

a privilege of being granted a pernit to conduct under ground

mning activities in this Commonweal th, any defense based on any

ri ght or waiver arising fromprovisions contai ned i n deeds,

| eases or agreenents pertaining to mning rights or coal

ownership on the property in question. Any defense or wai ver of

ri ghts contained in any severance deed shall be null and void as

a defense to subsi dence damage to a buil ding, by an operator
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granted a permt under this act.

* * %

Section 6. Repair of damage or satisfaction of clainmns;
revocation or suspension of permt; bond or collateral.--* * *
(b) The department shall require the applicant to file a

bond in a formprescribed by the secretary payable to the
Commonweal th and conditi oned upon the applicant's faithful
performance of mning or mning operations, in accordance wth

and 5.9. Such bond shall be in [a reasonabl e anmount as

determ ned by the departnent.] an _anmount which will be adequate

to cover all subsi dence damage antici pated by the m ne operator,

and identified in the permt application, for the termof the

permit. In addition, the bond shall be adequate to ensure that

the m ne operator can repair all subsi dence danmage anti ci pat ed

during the life of the permt, as well as replace any and al

wat er supplies contam nated, din nished or interrupted by the

m ni ng operations and repair all public roads damaged by the

subsi dence. I n providing an anount for this bond, the m ne

operator shall estinmate the anount of subsi dence danmage to each

dwelling, structure, building, road or other surface feature,

i ncluding surface waters, which is likely to sustain danage by

subsi dence during the termof the nmining operation. In the even

that the operator is unable to estimate the anount of subsi dence

danmage with a reasonabl e degree of enqgi neering and scientific

certainty, then it shall be assuned for the purposes of this act

that the antici pated subsi dence danage to any dwel ling,

bui l ding, structure, road or other surface feature shall be

equal to the fair nmarket value of the dwelling, building,

structure, road or other surface feature prior to the date of
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the issuance of the mning pernmit. Liability under such bond

shall continue for the duration of the mning or mning
operation, and for a period of ten years thereafter or such

| onger period of time as may be prescribed by rules and
regul ati ons promul gated hereunder, at which tinme the bond shal
beconme of no force and effect, and it, or any cash or securities
substituted for it as hereinafter provided, shall be returned to
t he applicant. Upon application of any proper party in interest,
the departnent, after due notice to any person who may be

af fected thereby, and hearing, in accordance with the provisions
of section 5(g), may order the anpunt of said bond to be

i ncreased or reduced or may excuse the permt hol der from any
further duty of keeping in effect any bond furnished pursuant to
a prior order of the departnent and return said bond, or the
securities or cash posted in lieu thereof, to the permt hol der,
notwi t hstandi ng any different provision herein respecting the
duration or termof said bond. Such bond shall be executed by
the applicant and a corporate surety licensed to do business in
t he Comonweal t h: Provi ded, however, That the applicant nmay

el ect to deposit cash, autonmatically renewabl e irrevocabl e bank
letters of credit which may be term nated by the bank at the end
of a termonly upon the bank giving ninety days prior witten
notice to the permttee and the departnent or negoti abl e bonds
of the United States Governnent or the Commonweal t h of

Pennsyl vani a, the Pennsyl vani a Turnpi ke Comm ssi on, the General
State Authority, the State Public School Building Authority, or
any nmunicipality within the Commonweal th, with the departnent in
lieu of a corporate surety. The cash deposit or irrevocable
letter of credit or market value of such negotiabl e bonds shal

be at | east equal to the sum of the bond. Were the mning
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operation is reasonably anticipated to continue for a period of
at least ten years fromthe date of application, the operator
may, as an alternative, deposit collateral and file a coll ateral
bond as provided for in this section according to the follow ng
phased deposit schedul e. The operator shall, prior to comrenci ng
operations, deposit ten thousand dollars ($10,000.00) or 25% of
t he amount determ ned under this subsection, whichever is
greater. The operator shall thereafter annually deposit 10% of

t he remai ni ng bond anmount for ten years. Interest accunul ated by
such coll ateral shall becone a part of the bond. The depart nent
may require additional bonding at any tine to neet the intent of
this subsection. The collateral shall be deposited, in trust,
with the State Treasurer, or with a bank, selected by the
departnment, which shall act as trustee for the benefit of the
Commonweal t h, according to rules and regul ati ons promnul gat ed
hereunder, to guarantee the operator's conpliance with this act.
The operator shall be required to pay all costs of the trust.
The coll ateral deposit, or part thereof, shall be rel eased of
l[iability and returned to the operator, together with a
proportional share of accumul ated interest, upon the conditions
of and pursuant to the schedule for rel ease provided for by

rul es and regul ati ons pronul gated hereunder. In lieu of the bond
required by this section, the departnent may require the
operat or of an underground m ning operation to purchase

subsi dence i nsurance, as provided by the act of August 23, 1961
(P.L.1068, No.484), entitled, as anended, "An act to provide for
the creation and adm nistration of a Coal and Clay M ne

Subsi dence | nsurance Fund within the Departnent of Environnental
Resources for the insurance of conpensation for damages to

subscribers thereto; declaring false oaths by the subscribers to
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be m sdeneanors; providing penalties for the violation thereof;

and maki ng an appropriation,” for the benefit of all surface
property owners who nay be affected by damage caused by

subsi dence. The insurance coverage shall be in an anmount

determ ned by the departnment to be sufficient to renedy any and
all damage. The termof this obligation shall be for the
duration of the mning and reclamati on operation and for ten
years thereafter. For all other surface effects of underground
m ning, the operator shall post a bond as required by this
section. The departnent shall, upon receipt of any such deposit
of cash or irrevocable letter of credit or negotiable bonds,

i medi ately place the sane with the State Treasurer, whose duty
it shall be to receive and hold the sane in the nane of the
Commonweal th, in trust, for the purposes for which such deposit
is made. The State Treasurer shall at all tines be responsible
for the custody and saf ekeepi ng of such deposits. The appli cant
maki ng the deposit shall be entitled fromtine to tinme to denmand
and receive fromthe State Treasurer, on the witten order of

t he departnent, the whole or any portion of any collateral so
deposi ted, upon depositing with him in |lieu thereof, other
collateral of the classes herein specified having a market val ue
at | east equal to the sumof the bond, and al so to demand,
recei ve and recover the interest and i ncome from said negotiabl e
bonds as the sanme becone due and payabl e: Provi ded, however,

That where negoti abl e bonds, deposited as aforesaid, mature or
are called, the State Treasurer, at the request of the
applicant, shall convert such negotiable bonds into such other
negoti abl e bonds of the classes herein specified as may be

desi gnated by the applicant: And provided further, That where

notice of intent to termnate a letter of credit is given, the
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departnent shall give the permttee thirty days witten notice
to replace the letter of credit with other acceptabl e bond
guarantees as provided herein, and if the permttee fails to
replace the letter of credit within the thirty-day notification
period, the departnent shall draw upon and convert such letter
of credit into cash and hold it as a collateral bond guarantee.

The departnent, in its discretion, my accept a self-bond
fromthe permttee, wthout separate surety, if the permttee
denonstrates to the satisfaction of the departnment a history of
financi al sol vency, continuous business operation and conti nuous
efforts to achieve conpliance with all United States of Anmerica
and Pennsyl vani a environnental |aws, and, neets all of the
foll owi ng requirenents:

(1) The permttee shall be incorporated or authorized to do
busi ness in Pennsyl vania and shal |l designate an agent in
Pennsyl vania to receive service of suits, clains, demands or
ot her | egal process.

(2) The permittee or if the permttee does not issue
separate audited financial statenents, its parent, shall provide
audited financial statements for at |least its nbst recent three
fiscal years prepared by a certified public accountant in
accordance with generally accepted accounting principles. Upon
request of the pernmittee, the departnent shall maintain the
confidentiality of such financial statenents if the sane are not
ot herwi se disclosed to other government agencies or the public.

(3) During the last thirty-six cal endar nonths, the
appl i cant has not defaulted in the paynent of any dividend or
sinking fund installment or preferred stock or installnent on
any i ndebt edness for borrowed noney or paynment of rentals under

| ong-term | eases or any reclanmation fee paynent currently due

20030H1342B1661 - 28 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

under the Federal Surface M ning Control and Recl amation Act of
1977, 30 U.S.C. 8§ 1232, for each ton of coal produced in the
Commonweal t h of Pennsyl vani a.

(4) The permttee shall have been in business and operating
no less than ten years prior to filing of application unless the
permttee's existence results froma reorganization,
consolidation or nmerger involving a conpany with such | ongevity.
However, the permttee shall be deened to have net this
requirenent if it is a myjority-owned subsidiary of a
corporation which has such a ten-year business history.

(5) The permittee shall have a net worth of at |east six
ti mes the aggregate anount of all bonds applied for by the
operator under this section.

(6) The permttee shall give inmediate notice to the
department of any significant change in managi ng control of the
conpany.

(7) A corporate officer of the permttee shall certify to
the departnent that forfeiture of the aggregate amounts of self-
bonds furnished for all operations hereunder woul d not
materially affect the permttee's ability to remain in business
or endanger its cash flowto the extent it could not neet its
current obligations.

(8) The permittee may be required by the departnent to
pl edge real and personal property to guarantee the permttee's
sel f-bond. The departnent is authorized to acquire and di spose
of such property in the event of a default to the bond
obligation and may use the noneys in the Bitum nous M ne
Subsi dence and Land Conservation Fund to adm nister this
provi si on.

(9) The permittee may be required to provide third party
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guarantees or indemifications of its self-bond obligations.

(10) The permttee shall provide such other information
regarding its financial solvency, continuous business operation
and conpliance with environnental |aws as the departnment shal
require.

(11) An applicant shall certify to the departnment its
present intention to maintain its present corporate status for a
period in excess of five years.

(12) A permttee shall annually update the certifications
requi red hereunder and provide audited financial statenments for
each fiscal year during which it furnishes self-bonds.

(13) The permttee shall pay an annual fee in the anount
determ ned by the departnment of the cost to review and verify
the permttee's application for self-bonding and annual
subm ssions thereafter

* %k

Section 5. The act is anmended by addi ng sections to read:

Section 5.7. Protecti on requirenents for public roads.--(a)

An under ground ni ne operator shall be presuned to be financially

responsi ble for the costs of repair of any subsi dence danage to

public roads | ocated above the mne or within an area above the

m ne determ ned by projecting a thirty-five degree angle from

the vertical fromthe outside of any coal renoval area.

(b)Y The departnent shall devel op and i npl enent regul ati ons

to prevent, minimze and repair m ne subsi dence danage to public

roads. These regqul ati ons shall include, but are not linmted to,

specific bonds to cover the projected cost of repairing

undernm ned roads within an area above the nmi ne determnm ned by

projecting a thirty-five degree angle fromthe vertical fromthe

outsi de of any coal renoval
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Secti on 5. 8. Procedure for securing conpensati on for damage

to public roads caused by underground m ni ng; duties of

departnent.--(a) The owner of any public road described in

section 5.7(a) who believes that the renpoval of coal has caused

m ne subsi dence resulting in damage to such public road and who

wi shes to secure conpensati on for such damage shall notify the

m ne operator thereof. The m ne operator shall pronptly notify

t he departnment of each such claimthe operator receives. |If the

m ne operator agrees that ni ne subsi dence danaged the public

road, as clained, the operator shall conpensate the owner for

the damage in accordance with section 5.7(a) or with an

agreenent in accordance with section 5.9 reached between the

parties either prior to mining or after the damage has occurred.

(b)Y If the parties are unable to agree as to the cause of

t he damage or the reasonabl e cost of conpensati on, the owner of

the public road may file a claimin witing with the departnent,

a copy of which shall be sent to the operator. Al clains under

this subsection shall be filed within two years of the date

danmage to the public road occurred or, if later, the date when

the damage i s di scovered by the owner of the public road.

(c) The departnent shall nmke an investigation of a claim

within thirty days of receipt of the claim The depart nent

shall, within sixty days followi ng the investigati on, nake a

deternmination in witing as to whether the damage was caused by

subsi dence due to underground coal mning and, if so, the

reasonabl e cost of repairing or replaci ng the danaged road. |f

the departnment finds the damage to be caused by the mning, it

shall issue a witten order directing the operator to conpensate

the owner of the road.

(d) In no event shall the m ne operator be |liable for
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conpensation in an anpunt exceedi ng the cost of replacenent of

t he damaged public road.

(e) |If either the road owner or the nmine operator is

aqgqgri eved by an order issued by the departnent under this

section, that person shall have the right to appeal the order to

the Environnmental Hearing Board within thirty days of receipt of

the order. The appeal of a m ne operator shall not be consi dered

perfected unless within sixty days of the date the m ne operator

recei ved the departnment's order, the operator has deposited an

anount equal to the anpunt of conpensati on ordered by the

departnent in an i nterest-bearing escrow account admi ni stered

for such purposes by the departnent.

(f) If the mne operator shall fail to conpensate for

subsi dence danmage within six nonths or shall fail to perfect an

appeal of the departnent's order directing conpensati on, the

departnent shall issue an order or take an acti on as necessary

to conpel conpliance with the requirenents hereof, including,

but not limted to, cessation orders and pernit revocation. |f

the mne operator fails to conpensate for danage after

exhausting its right of appeal, the departnent shall pay the

escrow deposit nade with respect to the particular claim

i nvol ved and accrued interest to the owner of the damaged road.

(g) Except as provided in subsection (f), the existence of

unr esol ved cl ai ns of subsi dence damage shall not be used by the

departnent as a basis for withholding pernmts fromor suspendi ng

review of pernmt applications submtted by a n ne operator

agai nst whom such cl ai ne have been nade.

Section 5.9. Voluntary agreenents for conpensation for

damages to public roads caused by underground mni ning. --(a)

Not hi ng contained in this act shall prohibit the m ne operator
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and the owner of the public road at any tine after the effective

date of this section fromvoluntarily entering i nto an agr eenent

establi shing the manner and neans by whi ch conpensati on for

subsi dence danmage is to be provided. Any rel ease contained in

such an agreenent shall only be valid in rel easi ng the operator

fromliability under this act if it clearly states what rights

are established by this act and the road's owner expressly

acknow edges the rel ease as consideration for the alternate

renedi es provi ded under the agreenent, except that such renedi es

shall be no | ess than those reasonably necessary to conpensate

the owner of the road for the reasonable cost of its repair or

the reasonabl e cost of its replacenent where the dannge i s

i rreparable. Any such rel ease shall be null and void if no

m ni ng occurs for a period of thirty-five years within the coal

field of which the coal underlying the affected public road

forns a part.

(b) The duty created by section 5.8 to conpensate for

subsi dence danmage to the public roads enunerated in section

5.7(a) shall be the sol e and excl usive adni nistrative renedy for

such damage: Provided, further, That nothing contained in this

act shall prevent the owner of any public road who cl ai ne danage

thereto from subsi dence from seeki ng any ot her renedy that nmay

be provided in |aw or equity. In any proceedings in pursuit of a

renmedy other than as provided under this act, the m ne operator

agai nst whomliability is sought to be i nposed may assert only

t hose defenses specifically set forth in this act and wai ves, as

a privilege of being granted a pernit to conduct underground

mning activities in this Conmmonweal th, any defense based on any

ri ght or waiver arising fromprovisions contai ned i n deeds,

| eases or agreenents pertaining to mning rights or coal
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ownership on the property in question. Any defense or wai ver of

ri ghts contained in any severance deed shall be null and void as

a defense to subsi dence damage to a road by an operator granted

a pernmt under this act.

Section 6. Section 7(a) of the act, anended Cctober 10, 1980
(P.L.874, No.156), is anended to read:

Section 7. Jurisdiction; enforcenment; rulemaking.--(a) Al
bi t um nous coal m nes or mning operations comng within the
provi sions of this act shall be under the exclusive jurisdiction
of the [Departnent of Environnmental Resources] departnent and
shall be conducted in accordance with this act, the act of July
17, 1961 (P.L.659, No.339), known as the "Pennsyl vani a
Bi tum nous Coal Mne Act," the act of Novenber 10, 1965
(P.L.721, No.346), known as the "Pennsylvania Anthracite Coal
M ne Act," the act of July 9, 1976 (P.L.931, No.178), entitled
"An act providing for energency nedi cal personnel; enploynent of
energency nedi cal personnel and emergency communi cations in coal

m nes,"” and with such reasonable rules and regul ati ons as may be
deened necessary by the departnent for the health and safety of
t hose persons engaged in the work. The departnent shall have the
power to enforce the provisions of this act and the rul es and
regul ati ons promul gated hereunder by it.

* x *

Section 7. Section 9.1 of the act, added June 22, 1994
(P.L.357, No.54), is anended to read:

Section 9.1. Prevention of hazards to human safety and
mat eri al danmage to certain buildings.--(a) [If the Departnent

of Environnental Resources determ nes and so notifies the m ne

operator that] The departnent shall determ ne if a proposed

m ning technique or extraction ratio will result in subsidence
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whi ch creates an i mm nent hazard to human safety[,] and notify

the m ne operator of its conclusion in regard thereto. If the

departnent concludes that there is such a hazard, utilization of

such technique or extraction ratio shall not be permtted unless
the m ne operator, prior to mning, takes nmeasures approved by
the departnent to elimnate the i mmnent hazard to human safety.

For purposes of this section, "inmnent hazard to human safety"

shall include, but not be limted to, subsidence of hones,

dwel | i ngs, roads, buildings or other surface features which

could result in injury to the occupants thereof.

(b) [If the departnment determi nes and so notifies] The

departnent shall determ ne and so notify the m ne operator

[that] if a proposed mning technique or extraction ratio wll
cause subsidence which will result in irreparable damge to a
bui | ding enunerated in section 5.4(a)(3) or (4)[, utilization].

Utilization of such technique or extraction ratio shall not be

permtted unless the building owner, prior to [m ning] issuance

of the permt, consents to such mning or the mne operator,

with the consent of the building owner and prior to [m ning]

i ssuance of the permt, agrees to take measures approved by the

departnment to minimze [or reduce] inpacts resulting from

subsi dence [to] of such buildings. For purposes of this section,

"irreparabl e damage" to a dwelling, structure, building or other

surface feature shall nean damage which will cause tenporary or

per manent rel ocati on of the owner of the dwelling, structure or

building, as a result of the m ning operati on or whi ch exceeds

ten thousand dollars ($10,000.00), or both.

(c) Underground mning activities shall not be conducted
beneat h or adjacent to:

(1) public buildings and facilities;
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(2) churches, schools or hospitals;

(3) inmpoundnments with a storage capacity of twenty acre-feet
or nore; [or]

(4) bodies of water with a volunme of twenty acre-feet or
nor e;

(5) any historic property, which shall nean any property

listed on the National Reqister of Hi storic Places, any property

deterni ned by the Pennsyl vania Hi storical and Miuseum Conni SSi on

to be eligible for such a listing and any ot her property

ot herwi se determi ned to be of historic or archeol ogi cal

i nportance; or

(6) public utilities, including, but not limted to, g@as,

electric and water lines, unless the m ne operator has nande

adequat e arrangenents with the operator of such utility, prior

to the i ssuance of a pernit by the departnent, so as to assure

that the utility will be protected to the satisfaction of the

operator of the utility: Provided, That all costs associ at ed

with protection of such utilities shall be borne by the m ne

unl ess the subsidence control plan denonstrates that subsidence
will not cause material danage to or reduce the reasonably
foreseeabl e use of such features or facilities. If the
departnment determines that it is necessary in order to mnimze
the potential for material damage to the features or facilities
descri bed above or to any aquifer or body of water that serves
as a significant water source for any public water supply
system it may limt the percentage of coal extracted under or
adj acent thereto.

(d) Nothing in this act shall be construed to amend, nodify

or otherw se supersede standards related to prevailing
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hydr ol ogi ¢ bal ance contained in the Surface Mning Control and
Recl amati on Act of 1977 (Public Law 95-87, 30 U.S.C. 8§ 1201 et
seq.) and regul ations promul gated by the Environnental Quality
Board for the purpose of obtaining or maintaining primary
jurisdiction over the enforcenent and adm ni stration of that act
nor any standard contained in the act of June 22, 1937
(P.L.1987, No.394), known as "The Clean Streans Law," or any
regul ati on pronul gated thereunder by the Environnmental Quality
Boar d.

Section 8. Section 18 of the act, anmended Cctober 10, 1980
(P.L.874, No.156), is anended to read:

Section 18. Legislative oversight.--(a) 1In order to
mai ntain primary jurisdiction over surface coal mning in
Pennsyl vani a pursuant to the Surface M ning Control and
Recl amati on Act of 1977, Public Law 95-87, the Environnental
Qual ity Board shall have the authority to adopt initial
regul ati ons on an energency basis in accordance with section
204(3) (relating to om ssion of notice of proposed rul e nmaking)
of the act of July 31, 1968 (P.L.769, No.240), referred to as
t he Commonweal t h Docunents Law. Provided, however, within thirty
days after the Secretary of the United States Departnent of
Interior grants such primary jurisdiction to Pennsylvania, the
Environnental Quality Board shall repropose the regul ations
adopted on an energency basis, shall submt the regulations to
the [ Senate] Environmental Resources and [ House M nes and Energy

Managenent Conmittees of the General Assenbly] Energy Committee

of the Senate and the Environmental Resources and Ener gy

Committee of the House of Representatives for their revi ew and

comments, and shall schedul e public hearings within ninety days

after such grant of primary jurisdiction for the purpose of

20030H1342B1661 - 37 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

heari ng public comment on any appropriate revisions.

(b) At least thirty days prior to consideration by the
Environnmental Quality Board of any revised regul ations or any
new regul ati ons under this act other than those initial
regul ati ons promul gated on an energency basis, the departnent
shall submt such regulation to the [Senate] Environnental
Resources and [House M nes and Energy Managenent Committees of

the General Assenbly] Energy Committee of the Senate and the

Envi ronnental Resources and Energy Conmm ttee of the House of

Representatives for their revi ew and comment.

Section 9. Section 18.1 of the act, added June 22, 1994
(P.L.357, No.54), is anended to read:
Section 18.1. Conpilation and analysis of data.--(a) The

departnent shall conduct postm ni ng i nspections on al

undernm ned properties to deternm ne the deqgree of structural

danmage, conpletion of repairs or replacenents and effectiveness

of repairs and repl acenents. As a part of these inspections, the

departnent shall record repair costs, duration of the repair

peri od, type of water supply replacenent and water supply

utilized. The departnent shall conpile, on an ongoing basis, the

i nformation so collected and the information contained in deep

mne permt applications, in nonitoring reports and other data
submtted by operators, from enforcenent actions and from any
ot her appropriate source for the purposes set forth bel ow

(b) Such data shall be anal yzed by the departnment, utilizing
the services of professionals or institutions recognized in the
field, for the purpose of determ ning, to the extent possible,
the effects of deep m ning on subsidence of surface structures
and features and on water resources, including sources of public

and private water supplies.
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(c) The [analysis] analyses of such data and any rel evant
findings shall be presented in report formto the Governor, the
CGeneral Assenbly and to the Citizens Advisory Council of the
departnment at five-year intervals conmencing in 1993.

(d) [Nothing contained herein shall be construed as
authorizing the departnment to require a mne operator to submt
additional information or data, except that it shall require

reporting of all water loss incidents or clainms of water |o0ss.]

The departnment, as part of its Annual Report of M ning

Activities, shall report the nunbers of all water | oss incidents

or clains of water | oss, nunbers of incidents of road danmnge

from m ne subsi dence, the nunbers of all incidents of subsidence

danmage to surface structures or clains of structural danmge from

m ne subsi dence on a county-by-county basis for each m ne which

is covered in the Annual Report of Mning Activities.

(e) Beqginning on the effective date of this subsecti on, as

part of all reports to the Governor, General Assenbly and the

Citi zens Advi sory Council pursuant to subsection (c), the

departnent shall undertake a conprehensi ve eval uati on of the

vari ous techni gues and nmet hods enpl oyed by or on behalf of m ne

operators to mtigate subsi dence danmage to, roads and surface

structures, including surface waters, to determ ne the extent to

whi ch these techni ques and nethods are effective in preventing

structural and nonstructural danmage to surface structures and as

part thereof shall investigate and report on whet her other

potenti al techni ques and net hods are avail abl e whi ch woul d nore

effectively prevent all types of subsidence-rel ated danage to

surface structures.

Section 10. This anendatory act shall be known and may be

cited as the Coal Community Fairness Act.
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1 Section 11. This act shall take effect in 60 days.
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