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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1148 =35

| NTRODUCED BY NI CKOL, BROWNE, CAPPELLI, CI VERA, DALLY, FRANKEL
GElI ST, G LLESPI E, HARPER, HERMAN, LEH, LEWS, MAlI TLAND
Mol LHATTAN, R M LLER, PRESTON, ROSS, RUBLEY, SATHER
SCHRCDER, SOLOBAY, STEIL, TIGJE, WLT, YOUNGBLOOD AND
VWHEATLEY, APRIL 11, 2003

AS RE- REPORTED FROM COW TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, JUNE 23, 2003
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AN ACT
Amending Title 53 (Municipalities Generally) of the Pennsylvani a

Consolidated Statutes, further providing for definitions, for

scope of unfunded debt, for nunber of interest rates, for

treatment of debt costs upon refunding; and providing for
interest rate risk and interest cost managenent.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The definition of "debt" in section 8002(a) of
Title 53 of the Pennsylvania Consolidated Statutes is anmended
and subsection (c) is anended by adding definitions to read:

§ 8002. Definitions.

(a) Cdassification of debt.--Wth respect to classifications
of debt and subject to additional definitions contained in
subsequent provisions of this subpart which are applicable to
specific provisions of this subpart, the follow ng words and

phrases when used in this subpart shall have the neani ngs given

to themin this section unless the context clearly indicates



1 otherw se:

2 "Debt." The anount of all obligations for the paynent of

3 noney incurred by the |ocal governnment unit, whether due and

4 payable in all events, or only upon the performances of work,

5 possession of property as | essee, rendering of services by

6 others or other contingency, except the follow ng:

7 (1) Current obligations for the full paynment of which
8 current revenues have been appropriated, including tax

9 antici pation notes, and current paynents for the funding of
10 pensi on pl ans.

11 (2) Obligations under contracts for supplies, services
12 and pensions allocable to current operating expenses of

13 future years in which the supplies are to be expended or

14 furni shed, the services rendered or the pensions paid.

15 (3) Rentals or paynents payable in future years under
16 | eases, guaranties, subsidy contracts or other fornms of

17 agreenent not evidencing the acquisition of capital assets.
18 This exception shall not apply to rentals or paynents under
19 any instrunents which would constitute | ease rental debt but
20 for the fact that the lessor or obligee is not an entity
21 described in section 8004(a)(1l) (relating to when | ease or
22 ot her agreenent evidences acquisition of capital asset).
23 (4) Interest or assuned taxes payable on bonds or notes
24 which interest or taxes [is] are not yet overdue.
25 (5) nligations incurred and paynents, including
26 peri odi c schedul ed paynents and term nation paynents, payable
27 pursuant to a qualified interest rate nanagenent agreenent.
28 * %k
29 (c) Oher definitions.--Subject to additional definitions

30 contained in subsequent provisions of this subpart which are
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applicable to specific provisions of this subpart, the follow ng
wor ds and phrases when used in this subpart shall have the

meani ngs given to themin this section unless the context
clearly indicates otherw se:

* * %

"]l ndependent financial advisor." A person or entity

experi enced in the financial aspects and risks of interest rate

managenent agreenents who i s retained by a | ocal governnent unit

to advise the |l ocal government unit with respect to a qualified

i nterest rate managenent agreenent. The i ndependent fi nanci al

advi sor may not be the other party or an affiliate or agent of

the other party on a qualified interest rate nanagenent

agreenent with respect to which the i ndependent fi nanci al

advi sor is advising a | ocal governnment unit. For purposes of

sections 8281(b)(2) and (e)(5) (relating to qualified interest

rate nanagenent agreenents), the i ndependent financial advi sor

may be retained by a public authority.

"Interest rate nmanagenent plan." A witten plan prepared or

revi ewed by an i ndependent financial advisor with respect to a

qualified interest rate nmanagenent aqgreenent, which includes:

(1) A schedule listing the anpbunt of debt outstandi ng

for each outstandi ng debt i ssue of the | ocal governnent unit

and the expected annual debt service on that debt. |In the

case of variable rate debt, the schedule shall set forth the

esti nmat ed annual debt service thereon and annual debt service

on the debt cal culated at the maxinumrate specified for the

vari abl e rate debt.

(2) A schedule listing the notional anounts outstandi ng

of each previously executed qualified interest rate

managenent agreenment which is then in effect.
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(3) A schedule listing all consulting, advisory,

brokerage or simlar fees, paid or payable by the | ocal

governnent unit in connection with the qualified interest

rate nanagenent agreenent, and a schedule of any finder's

fees, consulting fees, or brokerage fees, paid or payabl e by

the other party in connection with the qualified interest

rat e nanagenent agreenent.

(4) A schedule listing the estimated and naxi num

peri odi ¢ schedul ed paynents to be paid by the | ocal

governnent unit, and to be received by the | ocal gover nnent

unit fromthe other party, in each year during the term of

the qualified i nterest rate nanagenent agreenent.

(5) An analysis of the interest rate risk, basis risk,

termnation risk, credit risk, nmarket-access ri sk and ot her

ri sks of entering into the qualified interest rate managenent

agreenent. This paragraph includes schedul es of the esti nated

and nmaxi nrum schedul ed peri odi ¢ paynents whi ch woul d be due

under the qualified i nterest rate managenent agreenent.

(6) An analysis of the interest rate risk, basis risk,

termnation risk, credit risk, narket-access risk and ot her

ri sks to the | ocal governnent unit of the net paynents due

for all debt outstanding and all qualified interest rate

managenent agreenents of the | ocal governnent unit. This

par agr aph i ncl udes schedul es of the esti nated and naxi mum net

paynents of total debt service and schedul ed, periodic, net

paynents, which woul d be due under all of the qualified

i nterest rate managenent agreenents.

(7)) The | ocal governnent unit's plan to npnitor interest

rate risk, basis risk, termnation risk, credit risk, narket-

access risk and other risks. This paragraph includes the
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val uati on of the market or ternination val ue of al

outstanding qualified i nterest rate nmanagenent agreenents.

* * %

"Qualified interest rate nmanagenent aqreenent."” An

agreenent, including a confirmati on evi dencing a transacti on

effected under a naster agreenent, entered into by a | ocal

governnent unit in accordance with, and fulfilling the

requi renents of section 8281 (relating to qualified interest

rate nmanagenent agreenents), which agreenent in the judgnent of

the | ocal governnent unit is designed to nmanage i nterest rate

ri sk or interest cost of the |ocal governnment unit on any debt a

| ocal governnent unit is authorized to i ncur under this subpart,

including, but not linmted to, swaps, interest rate caps,

collars, corridors, ceiling and fl oor agreenents, forward

agreenents, float agreenents and other sinmlar arrangenents

which, in the judgnent of the | ocal governnment unit, will assi st

the | ocal governnent unit in nmanaging the interest rate risk or

i nterest cost of the | ocal governnent unit.

* * %

Section 2. Sections 8129 and 8144 of Title 53 are anmended to
read:
§ 8129. Scope of unfunded debt.

For the purpose of this subchapter, "unfunded debt" neans
obl i gations of the sane or one or nore prior years incurred for

current expenses, including tax anticipation notes and paynents,

i ncluding term nati on paynents, required to be nade under

gualified interest rate nmanagenent agreenents, due and ow ng or

j udgnment s agai nst the | ocal governnment unit entered by a court

after adversary proceedi ngs, including a judgnent under section

8283(b)(2)(i) (relating to renedies), for the paynent of either
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of which category the taxes and ot her revenues renaining to be
collected in the fiscal year and funds on hand will not be
sufficient without a curtail nent of municipal services to an
extent endangering the health or safety of the public or proper
publ i c education, and the | ocal governnent unit either may not
legally levy a sufficient tax for the bal ance of the fiscal
year, or a sufficient tax, if legally leviable, would not be in
the public interest. Unfunded debt does not, however, include
debt incurred under this subpart or obligations in respect of a
project or part of a project as incurred in respect of the cost
of a project.

§ 8144. Nunber of interest rates.

A series of bonds or notes may have any nunber of interest
rates or _yields, subject to any limtation on such nunber fixed
by the governing body of the issuing | ocal governnent unit, but,
unl ess further limted by the issuing |ocal government unit in
the official notice of sale, no [fixed interest rate] yield for
any stated maturity date in the last two-thirds of the period of
the series may be less than that stated for the i mediately
precedi ng year which falls within the last two-thirds period.

Section 3. Section 8242(a) of Title 53 is amended by addi ng
a paragraph to read:

§ 8242. Treatnent of costs upon refunding.

(a) GCeneral rule.--In any refunding, a principal anount of
refundi ng bonds or notes or obligations evidencing | ease rental
debt equal to the sumof the foll ow ng:

* * %

(2.1) any funds borrowed in order to pay any term nati on

paynment required to be paid under a qualified interest rate

managenent agreenent in which the noti onal anpunt is
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or

note bei ng refunded;
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8281.
8282.

8283.
8284.
8285.
§ 8281.

(a)

* * %

Section 4. Chapter 82 of Title 53 is anmended by adding a

subchapter to read:

SUBCHAPTER F
| NTEREST RATE RI SK AND | NTEREST
COST MANAGEMENT

Qualified interest rate managenent agreenents.
Covenant to pay anmounts due under qualified interest
rate managenment agreenents.
Renedi es.
Notice and retention of records.
Fi nanci al reporting.
Qualified interest rate managenent agreenents.
General rule.--

(1) Except as set forth in paragraph (4),

notw t hstanding any other law to the contrary, a |ocal
government unit nay negotiate and enter into qualified
i nterest rate managenent agreenents consistent with the

provi sions of this subchapter.

(2) The local governnment unit nust authorize and award

by resolution each qualified interest rate managenent
agreenent or any confirmation of a transaction. The
resolution is subject to section 8003(a) and (b) (relating to
advertisenment and effectiveness of ordinances) but may be
valid and effective for all purposes i mediately upon

adoption or as otherw se provided in the resol ution.

(3) A local government unit has the power to contract
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1 for insurance covering the risks of nonpaynent of amounts due
2 under qualified interest rate managenent agreenents.

3 (4) The authority granted in this subchapter shall not

4 apply to any | ocal governnent unit which has been decl ared

5 di stressed by the Departnment of Conmunity and Economi c

6 Devel opnent .

7 (b) Requirenments for resolution.--The resol ution authorizing
8 and awarding a qualified interest rate managenent agreenent, or
9 authorizing a transaction under the agreenment nust include in

10 the resolution or as an appendix to the resolution all of the

11 foll ow ng:

12 (1) A copy of the qualified interest rate managenent

13 agreenent or confirmation of the transaction under the

14 gqualified interest rate managenent agreenent in substantially
15 the formto be executed pursuant to the resolution.

16 (2) The interest rate managenent plan neeting the

17 requi renents under this subpart:

18 (i) adopted by the |ocal government unit; or

19 (i) if the local governnment unit is incurring
20 i ndebt edness under this chapter which has or will be
21 issued to a public authority that has entered into or
22 will enter into an interest rate nmanagenent agreenent
23 nmeeting the requirenments of a qualified interest rate
24 managenent agreenent under this subpart, adopted by that
25 public authority.
26 (3) A statenent of the manner of the award of the
27 gualified interest rate managenent agreenment under subsection
28 (e).
29 (c) Contents of qualified interest rate managenent
30 agreenents.--In addition to other provisions approved by the

20030H1148B2160 - 8 -



1 local governnent unit, a qualified interest rate managenent

2 agreenent nust contain all of the follow ng:

3 (1) The covenant of the local government unit to make

4 paynents required by the qualified interest rate nanagenent
5 agreenent and the covenants authorized by section 8282

6 (relating to covenant to pay anounts due under qualified

7 i nterest rate nmanagenent agreenents).

8 (2) The notional anmount of the qualified interest rate
9 managenent agreenent and the principal anount of bonds or

10 notes or |ease rental debt, or portions of the notional or
11 princi pal anounts, issued or to be issued by the |ocal

12 government unit under this subpart or guaranteed by the | ocal
13 government unit under this subpart, to which the agreenent
14 rel ates.

15 (3) The termof any qualified interest rate managenent
16 agreenent, which nmust not exceed the latest maturity date of
17 t he bonds or notes referenced in the qualified interest rate
18 managenent agreenent.

19 (4) A provision requiring the term nation of the
20 agreenent if all debt to which the qualified interest rate
21 managenent agreenent relates is no | onger outstanding.
22 (5) The maxi mum annual interest rate which the |ocal
23 government unit nmay pay thereunder.
24 (6) A provision that the maxi mum net paynments by fiscal
25 year of a local governnent unit shall not exceed the maxi num
26 interest rate specified in the qualified interest rate
27 managenent agreenent for:
28 (1) periodic schedul ed paynents, not including any
29 term nati on paynents, due under the qualified interest
30 rat e managenent agreenent; and
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1 (ii) the interest on the bonds or notes to which the
2 qualified interest rate managenent agreenent rel ates.

3 (7) The source of paynent of the paynment obligations of
4 the |l ocal government unit, which nust be either general

5 revenues or revenues specifically identified in the

6 agr eenent .

7 (8) A provision addressing the actions to be taken if

8 the credit rating of the other party changes.

9 (9) A provision that periodic schedul ed paynents due

10 under the qualified interest rate managenent agreenent and
11 debt service due on the related bonds or notes or paynents
12 due under the related instrunment evidencing | ease rental debt
13 or guaranty of the local government unit shall be senior in
14 right and priority of paynent to term nation paynments due

15 under the qualified interest rate managenent agreenent.

16 (d) Oher provisions of the qualified interest rate

17 nmanagenent agreenent.--The qualified interest rate nanagenent
18 agreenent may incl ude:

19 (1) A covenant to include any term nation paynment or
20 simlar paynent for a qualified interest rate managenent
21 agreenent in its current budget at any tinme during a fiscal
22 year or in a budget adopted in a future fiscal year.
23 (2) A provision that the follow ng shall be equally and
24 rat ably payabl e and secured under the applicable covenants
25 aut hori zed in section 8282:
26 (1) Periodic schedul ed paynents due under the
27 qualified interest rate managenent agreenent; and
28 (ii) Any of the following to which the agreenent
29 rel ates:
30 (A) the debt service due on the bonds or notes;

20030H1148B2160 - 10 -



1 (B) paynment under an instrument evidencing |ease
2 rental debt; or

3 (C© paynment under a guaranty of the |oca

4 government unit.

5 (3) A provision that the qualified interest rate

6 managenent agreenent may be term nated at the option of the
7 | ocal governnment unit w thout cause but that the qualified

8 i nterest rate nmanagenent agreenent nmay not be term nated at

9 the option of the other party to the qualified interest rate
10 managenent agreenent without cause.

11 (e) Award of qualified interest rate nanagenent

12 agreenents. --

13 (1) The local governnment unit shall establish a process
14 for selecting other parties before entering into a qualified
15 i nterest rate nmanagenent agreenent.

16 (2) The local government unit shall establish

17 qualifications for other parties before entering into a

18 qualified interest rate managenent agreenent. The

19 qualifications shall include a rating for the other party of
20 at least the third highest rating category froma nationally
21 recogni zed rating agency.
22 (3) A qualified interest rate nanagenent agreenent mnust
23 be awarded by public sale, private sale by negotiation or
24 private sale by invitation.
25 (4) The local government unit shall select the qualified
26 i nterest rate managenent agreenent which the | ocal government
27 unit determnes is in its best financial interest. The
28 qualified interest rate managenent agreenment sel ected nust
29 contain financial terns and conditions which in the opinion
30 of the independent financial advisor to the |ocal governnent
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1 unit are fair and reasonable to the |ocal governnment unit as
2 of the date of award.

3 (5) The local governnment unit nmay satisfy the

4 requi renents of paragraph (4) by obtaining a finding from an
5 i ndependent financial advisor to the public authority that

6 the financial terns and conditions of the agreenment are fair
7 and reasonable to the public authority as of the date of the
8 award if all of the follow ng apply:

9 (i) The local government unit is incurring

10 i ndebt edness under this chapter which has or will be

11 issued to a public authority.

12 (ii) In connection with the incurring of debt under
13 subpar agraph (i), the local governnent unit wll becone
14 obligated for all or a portion of the public authority's
15 costs under an interest rate nanagenment agreenent.

16 8§ 8282. Covenant to pay anmpunts due under qualified interest
17 rate nmanagenent agreenents.

18 (a) Contents.--The |ocal governnment unit shall include in a
19 qualified interest rate managenent agreenent a covenant that the
20 local governnent unit shall do the follow ng:
21 (1) Include the periodic schedul ed anmounts payable in
22 respect of the qualified interest rate managenent agreenent
23 for each fiscal year in its budget for that fiscal year.
24 (2) Appropriate those amobunts fromits general or
25 speci ally pl edged revenues for the paynent of ampunts due
26 under the qualified interest rate managenent agreenent.
27 (b) Pledge.--
28 (1) Except as set forth in paragraph (2), the loca
29 government unit nmay pledge its full faith, credit and taxing
30 power for the budgeting, appropriation and paynment of
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periodi ¢ schedul ed paynents due under a qualified interest

rate managenent agreenent.

(2) A local governnment unit nmay not make a pl edge under
paragraph (1) if the paynment obligations of the |ocal
government unit under the qualified interest rate managenent
agreenent are limted as to paynment to specified revenues of
the | ocal governnment unit.

(c) Security interest.--If the periodic schedul ed paynment
obligations of the local government unit are specified in the
qualified interest rate MANAGEMENT AGREEMENT to be nade from <—
speci fied revenues of the |ocal government unit, the |ocal
government unit may include in the qualified interest rate
managenment agreenent a covenant granting a security interest in
t hose revenues to secure its periodic schedul ed paynent
obl i gati ons under the agreenent. The security interest shall be
perfected under section 8147 (relating to pledge of revenues).

§ 8283. Renedi es.

(a) Failure to budget ambunts due under a qualified interest
rate managenent agreenent. - -

(1) This subsection applies if a local governnment unit
fails or refuses to budget for any fiscal year a periodic
schedul ed paynent:

(i) due in that year pursuant to the provisions of a
qualified interest rate managenent agreenent; and

(1i) payable fromthe general revenues of the | ocal
government unit.

(2) |If a local governnent unit commts a failure or
refusal under paragraph (1), the follow ng apply:

(i) The other party to the interest rate nanagenent

agreenent may bring an enforcenment action in a court of
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comon pl eas.

(ii) After a hearing held upon notice to the | ocal
government unit as the court may direct, if the court
finds a failure or refusal under paragraph (1), the court
may, by order of mandanus, require the treasurer of the
| ocal government unit to pay to the other party out of
the first tax noney or other avail able revenue or noney

thereafter received in the fiscal year by the treasurer

© o0 N oo o A~ wWw N P

t he peri odi c schedul ed paynents due pursuant to the

10 provi sions of the qualified interest rate nanagenent

11 agreenent. The order shall be subject to section

12 8281(c)(8) (relating qualified interest rate nmanagenent
13 agreenents).

14 (tit) Any priority on incomng tax noney accorded to
15 a separate sinking fund for tax anticipation notes under
16 the authority of section 8125 (relating to security for
17 tax anticipation notes and sinking fund) shall not be

18 af fected by an order under subparagraph (ii) until the

19 sum on deposit in each sinking fund equals the noney

20 whi ch shoul d have been budgeted or appropriated for each
21 seri es.

22 (b) Failure to pay amounts due under a qualified interest

23 rate managenent agreenent. --

24 (1) This subsection applies if:

25 (i) a local government unit fails to pay any anount
26 due under a qualified interest rate nanagenent agreenent
27 when it becomes due and payabl e; and

28 (i1i) the failure continues for 30 days.

29 (2) |If there is a failure under paragraph (1), the other
30 party to the qualified interest rate managenent agreenent may
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bring an action in a court of comopn pleas to recover the
anount due. This paragraph is subject to:

(i) the priorities under sections 8125 and
8281(c)(8); and

(i1i) any limtations upon rights of action properly
provided in the qualified interest rate nanagenent
agr eenent .

(3) The judgment recovered under paragraph (2) shall:

(1) bhave an appropriate priority upon the noney next
comng into the treasury of the |ocal government unit;
and

(1i) be a judgnment upon which fundi ng bonds may be
i ssued pursuant to Ch. 81 Subch. B (relating to tax
antici pation notes and fundi ng debt).

(c) Failure to pay by school districts.--

(1) This subsection applies if a board of directors of a
school district fails to pay or to provide for the paynent of
periodi ¢ schedul ed paynents, not including any term nation
paynents, due pursuant to the provisions of a qualified
i nterest rate managenent agreenent.

(2) A party to a qualified interest rate nanagenent
agreenent nust notify the Secretary of Education of a failure
under paragraph (1).

(3) Upon notice under paragraph (2), the foll ow ng
appl y:

(1) The secretary shall notify the Departnent of
Community and Econom c Devel opnent and the of fending
board of school directors.

(i) 1If the secretary finds that the amobunt due and

payabl e by the school district has not been paid, the
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1 secretary shall w thhold out of any State appropriation

2 due the school district an anmount equal to the anmount due
3 pursuant to the qualified interest rate nanagenent

4 agreenent and shall pay over the anobunt so withheld to

5 the party to the qualified interest rate nanagenent

6 agreenent to whomthe anount is due.

7 8§ 8284. Notice and retention of records.

8 (a) Notice.--

9 (1) The local governnment unit shall file with the

10 Depart ment of Comrunity and Econonmi c Devel opnent certified

11 copies of a resolution authorizing a qualified interest rate
12 managenment agreenent, including any appendi x to the

13 resol ution, 15 days foll ow ng adopti on.

14 (2) If the maxi num net paynents by fiscal year for

15 periodi ¢ schedul ed paynents of the | ocal governnent unit, not
16 i ncluding any term nation paynents, and interest on the bonds
17 or notes to which the qualified interest rate managenent

18 agreenent rel ates, exceed the ambunt of interest approved in
19 proceedi ngs of the |ocal governnent unit with respect to such
20 bonds or notes filed with and approved by the departnent, the
21 | ocal governnment unit shall adopt an anendnent to the
22 ordi nance or resolution authorizing such bonds or notes
23 reflecting such increase. The anendnent shall be adverti sed
24 and effective as provided in section 8003 (relating to
25 advertisenment and effectiveness of ordinances), and filed
26 with the departnent. No approval by the departnent or filing
27 fee by the local governnent unit shall be required for any
28 filing under this subsection.
29 (b) Records.--The departnent shall keep copies of al

30 docunents filed with the departnment under this section as |ong
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as a qualified interest rate nmanagenent agreenent is in effect.
Docunents filed with the departnent under this section are
public records available for exam nation by any citizen of this
Commonweal th; any party to the qualified interest rate
managenent agreenent; or any bondhol der or notehol der, including
hol ders of tax anticipation notes, of the |ocal governnment unit
filing any docunent pursuant to this section.
§ 8285. Financial reporting.

A local government unit which has entered into a qualified
i nterest rate managenent agreenent shall include in its annual
financial statenents information with respect to each qualified
i nterest rate managenent agreenent it has authorized or entered
into, including any information required pursuant to any
statement issued by the Governnental Accounting Standards Board.

Section 5. This act shall take effect imediately.
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