PRINTER S NO. 627

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 589 55

| NTRODUCED BY CGREENLEAF, HELFRI CK, COSTA, LEMMOND, GERLACH,
M VH TE, BOSCOLA, KUKOVI CH, O PAKE, JUBELI RER, MELLOW FUMO,
HOLL, HUGHES, KI TCHEN, LAVALLE, MADI GAN, MJRPHY, MJSTQO, PUNT,
SCHWARTZ, STACK, TARTAGLI ONE, THOMPSQON, TOM.I NSON, W LLI AMS
AND WOZNI AK, MARCH 9, 2001

REFERRED TO JUDI CI ARY, MARCH 9, 2001

AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, providing for
post convi cti on DNA testing.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Title 42 of the Pennsyl vania Consol i dat ed
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Statutes is anmended by adding a section to read:

8 § 9543.1. Post convi cti on DNA testi ng.

9 (a) Motion.--

10 (1) An individual convicted of a crimnal offense in a
11 court of this Conmonwealth and serving a term of inprisonnent
12 or _awaiting execution because of a sentence of death may

13 apply by making a witten notion to the sentencing court for
14 t he performance of forensic DNA testing on specific evidence.
15 (2) The evidence may have been di scovered either prior
16 to or after the applicant's conviction. The evidence shall be

17 avai l able for testing as of the date of the notion. |If the




1 evi dence was di scovered prior to the applicant's conviction,
2 t he evidence shall not have been subject to the DNA testing

3 request ed because the technology for testing was not in

4 exi stence at the tine of the trial, or the applicant's

5 counsel did not seek testing at the tine of the trial, or the
6 applicant's counsel sought funds fromthe court to pay for

7 the testing because his client was indigent and the court

8 refused the request.

9 (b) Notice to the Conmonwealth. --

10 (1) Upon receipt of a notion under subsection (a), the
11 court shall notify the Conmonwealth and shall afford the

12 Conmonweal th an opportunity to respond to the notion.

13 (2) Upon receipt of a notion under subsection (a) or

14 notice of the notion, as applicable, the Commonweal th and the
15 court shall take the steps reasonably necessary to ensure

16 that any renmmining biological material in the possession of
17 t he Conmonwealth or the court is preserved pending the

18 conpletion of the proceedings under this section.

19 (c) Requirenents.--In any notion under subsection (a), under
20 penalty of perjury, the applicant shall:
21 (1) (i) assert the applicant's actual innocence of the
22 of fense for which the applicant was convict ed;
23 (ii) 1in a capital case, assert the applicant's
24 actual innocence of the charged or uncharged conduct
25 constituting an aggravating circunstance under section
26 9711(d) (relating to sentencing procedure for nurder of
27 the first degree), if the applicant's exoneration of the
28 conduct would result in vacating a sentence of death; or
29 (iii) in a capital case, assert that the outcone of
30 the DNA testing would establish a mtigating circunstance
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1 under section 9711(e).

2 (2) Present a prima facie case denonstrating that the:
3 (i) identity of or the participation in the crine by
4 the perpetrator was at issue in the proceedings that

5 resulted in the applicant's conviction and sentenci ng;

6 and

7 (ii) DNA testing of the specific evidence, assum ng
8 excul patory results, would establish

9 (A) the applicant's actual innocence of the

10 of fense for which the applicant was convict ed;

11 (B) in a capital case, the applicant's actua

12 i nnocence of the charged or uncharged conduct

13 constituting an aggravating circunstance under

14 section 9711(d), if the applicant's exoneration of
15 t he conduct would result in vacating a sentence of
16 death; or

17 (CQ in a capital case, a mtigating circunstance
18 under section 9711(e).

19 (d) Oder.--
20 (1) Except as provided in paragraph (2), the court shal
21 order the testing requested in a notion under subsection (a)
22 under reasonabl e conditions designed to preserve the
23 integrity of the evidence and the testing process, upon a
24 determ nation, after review of the record of the applicant's
25 trial, that the:
26 (i) requirenents of subsection (c) have been net;
27 (ii) evidence to be tested has been subject to a
28 chain of custody sufficient to establish that it has not
29 been altered in any material respect; and
30 (iii) notion is nmade in a tinely manner and for the
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30

pur pose of denpbnstrating the applicant's actual innocence

and not to delay the execution of sentence or

adm ni stration of justice.

(2) The court shall not order the testing requested in a

noti on under subsection (a), if after review of the record of

the applicant's trial, the court determ nes that there is no

reasonabl e possibility that the testi ng woul d produce

excul patory evi dence that:

(e)

(i) would establish the applicant's actual innocence

of the offense for which the applicant was convi ct ed;

(ii) in a capital case, would establish the

applicant's actual innocence of the charged or uncharged

conduct constituti ng an aggravati ng circunstance under

section 9711(d), if the applicant's exonerati on of the

conduct would result in vacating a sentence of death; or

(iii) in a capital case, wuld establish a

mtigati ng circunstance under section 9711(e).

Testi ng procedures. - -

(1) Any DNA testing ordered under this section shall be

conduct ed by:

(i) a laboratory nmutually sel ected by the

Commpnweal th and the applicant; or

(ii) if the Commonwealth and the applicant are

unable to agree on a | aboratory, a |l aboratory sel ected by

the court that ordered the testing.

(2) The costs of any testing ordered under this section

shal | be pai d:

(i) by the applicant; or

(ii) in the case of an applicant who is indigent, by

t he Commonweal t h.
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1 (f) Posttesting procedures. --

2 (1) Based on the results of the DNA testing conducted
3 under this section, the court shall nmake a witten finding
4 that:

5 (i) the testing produced inconclusive evidence or
6 evidence inplicating the applicant in the crimnal

7 of fense; or

8 (ii) that the DNA testing provided excul patory

9 evi dence.

10 (2) The applicant nmay appeal the finding of the court
11 under paragraph (1).

12 (3) If the court makes a finding that the DNA testing
13 provi ded excul patory evi dence:

14 (i) the applicant may, pursuant to section

15 9545(b) (2) (relating to jurisdiction and proceedings),
16 during the 60-day period beginning on the date on which
17 the court makes its finding, petition to the court that
18 ordered the testing for postconviction relief pursuant to
19 section 9543(a)(2)(vi) (relating to eligibility for
20 relief); and
21 (ii) upon receipt of a notion under subparagraph
22 (i), the court that ordered the testing shall consider
23 the notion, along with any answer filed by the
24 Conmonweal th, and shall conduct a hearing thereon.
25 (4) In any hearing on a notion for postconviction relief
26 filed pursuant to paragraph (3), the court shall determ ne
27 whet her the excul patory evidence resulting fromthe DNA
28 testing conducted under this section would have changed the
29 outcone of the trial as required by section 9543(a)(2)(vi).
30 (g) Definitions.--As used in this section, the follow ng

20010S0589B0627 - 5 -



wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Applicant." The individual who files a notion under

"DNA. " Deoxyri bonucl ei ¢ aci d.

1
2
3
4 subsection (a).
5
6

Section 2. This act shall take effect in 60 days.
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