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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2851 *%%”

| NTRODUCED BY BARD, ROSS, SCHRODER, GODSHALL, GEORGE, CAPPELLI
CREI GHTON, FAI RCHI LD, STEELMAN AND THOVAS, NOVEMBER 4, 2002

REFERRED TO COVM TTEE ON | NSURANCE, NOVEMBER 4, 2002

AN ACT
1 Anending the act of March 20, 2002 (P.L.154, No.13), entitled
2 "An act reformng the I aw on nedical professional liability;
3 providing for patient safety and reporting; establishing the
4 Patient Safety Authority and the Patient Safety Trust Fund;
5 abrogating regul ations; providing for nedical professional
6 l[iability informed consent, damages, expert qualifications,
7 limtations of actions and nedical records; establishing the
8 I nterbranch Comm ssi on on Venue; providing for nedical
9 professional liability insurance; establishing the Medical
10 Care Availability and Reduction of Error Fund; providing for
11 nmedi cal professional liability clains; establishing the Joint
12 Underwriting Association; regulating nedical professional
13 l[iability insurance; providing for medical |icensure
14 regul ation; providing for adm nistration; inmposing penalties;
15 and maki ng repeals,” providing for the establishnment and
16 operation of medical professional liability pretrial review
17 screeni ng panel s.
18 The General Assenbly of the Conmonweal th of Pennsyl vani a

19 hereby enacts as foll ows:

20 Section 1. The act of March 20, 2002 (P.L.154, No.13), known
21 as the Medical Care Availability and Reduction of Error (Mare)
22 Act, is anmended by adding a chapter to read:

23 CHAPTER 11

24 VEDI CAL PROFESSI ONAL LI ABILITY PRETRI AL

25 REVI EW SCREENI NG PANELS
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Section 1101. Definitions.

The foll owi ng words and phrases when used in this chapter

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Commi ssioner." The | nsurance Conmi ssi oner of the

Commpnweal t h.

"Court." The court of commobn pl eas of the county where the

action is fil ed.

"Health care." Any act or treatnent perforned or furnished,

or whi ch shoul d have been perfornmed or furni shed, by any heal th

care provider for, to or on behalf of a patient during the

patient's nedical care, treatnent or confinenent.

"Medi cal professional liability." Any tort or breach of

contract based on health care or professional services rendered,

or whi ch shoul d have been rendered, by a health care provider to

a patient. The standard of skill and care required of every

health care provider in rendering professional services or

health care to a patient shall be that deqree of skill and care

ordinarily enployed in the sane or sinmlar field of nedicine as

def endant, and the use of reasonable care and dili gence.

"Panel." A nmedical professional liability pretrial revi ew

screeni ng panel established and operated pursuant to this

Section 1102. Jurisdiction of courts of commpn pl eas.

(a) GCeneral rule.--The courts of comon pleas of the

Commpnweal th shall have exclusive jurisdiction of civil actions

all eqging nedical professional liability.
(b)Y Right to convene a panel.--In any civil action alleqging
medi cal professional liability at any tine after the filing of

an answer or any notion filed in lieu of an answer, any party
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shall have the right to convene a panel by filing a denmand

therefor with the prothonotary of the court of conmpbn pl eas, al

parti es and the comm ssi oner shall pronptly convene such panel

upon such demand, provided that the court of conmmopn pl eas nay

post pone the conveni ng of such panel for good cause shown by any

party.
Section 1103. Establishnment of nedical professional liability
pretrial review screening panels; purpose.
Medi cal professional liability pretrial review screening

panels nay be established by the comm ssioner to the extent

necessary to carry out this chapter.

Secti on 1104. Menber shi p.

(a) Conposition.--A panel convened in an action shall be

conposed of five voting nenbers and shall include two heal th

care provider nmenbers, at | east one of whomshall be a

physi ci an, and the other one of whom shall be, if avail abl e,

fromone of the health care disciplines involved in such action,

one attorney and two | ay persons who are not health care

providers nor |licensed to practice |l aw nor associated with the

i nsurance i ndustry. The attorney nmenber shall act as chairperson

of a panel and shall preside at all neetings.

(b) Chairperson.--The conmi ssioner shall al so desi gnate one

menber of the conmm ssioner's staff who shall sit as a nonvoting

ex officio nenber of a panel and who shall have custody of and

responsibility for the keeping of all evidence, records and

related materi al used by a panel.

Secti on 1105. Met hod of sel ection of panel nenbers.

(a) GCeneral rule.--The nenbers of a panel shall be sel ected

in the foll owi ng manner. The conm ssi oner shall conpile, and

keep current, three separate lists as foll ows:
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(1) A list of all physicians engaged for not | ess than

three vears in the active practice of nedicine in this

Commpnweal th and who hold a |license to practice nedi ci ne and

surgery.

(2) Alist of all of the attorneys engaged for not |ess

than three years in the active practice of lawin this

Commpnweal th and who are adnmtted to the Bar of the

Pennsyl vani a Suprene Court.

(3) Alist of 100 objective and judi ci ous persons of

appropri ate educati on and experience residing in this

Commpnweal th who are neither health care providers nor

li censed to practice lawin this Commonweal th, nor associ ated

with the i nsurance industry, who in the conm ssioner's

opi ni on woul d be appropriate to serve as |ay nenbers of a

panel. The conm ssi oner shall conpile such additional |ists

of other categories of health care providers as may be

appropri at e.

(b) Selection by agreenent.--The parti es nay agree upon one

or nore nenbers fromeach of the lists to constitute a panel

(c) Lack of agreenment.--ln the event that the parties shal

not aqgree upon the selection of any one or nobre nenbers, those

menbers shall be selected by the conmmi ssioner by ot fromthe

appropriate list. As to each list fromwhich selection is nade

by lot, each party shall have three preenptory chall enges to

such sel ecti ons.

(d) Basis for disqualification.--Mnbers sel ected by

agreenent or by lot shall be designated by the comm ssi oner to

serve unl ess disqualified by reason of close relationship with

or personal bias toward any party to the acti on.

(e) Excusal by court.--A nenber shall serve upon a panel
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unl ess for good cause shown that nenber is excused by the court.

The court shall excuse a nmenber from any cateqgory from serving

only if it finds, on the basis of facts set forth in an

affidavit submtted by such nenber, that such service would

constitute an unreasonabl e burden, undue hardshi p or that such

service would give rise to a conflict of interest.

(f) Cause for striking nenber.--A party to the proceedi ng

before a panel may al so chal | enge any nenber by submtti ng an

affidavit to the court setting forth the facts that the party

bel i eves show cause for striking such nenber fromthe panel. The

court may stri ke such nenber fromthe panel if it finds such

cause to exist.

(g) Substitute nenber.--After the court has excused or

struck a menber, the parties shall select a substitute nenber

fromthe sane list, each party retai ni ng any previ ously unused

preenptory chal | enge.

Section 1106. Conmi ssioner to admnmi ni ster process of sel ection

of panel nenbers; rules and regul ati ons of review

The conm ssi oner shall:

(1) Pronul gate, adopt and publish such requl ati ons as

may be necessary to carry out the provisions of this chapter

and to establish the procedures for the sel ecti on and

operati on of panels.

(2) Adnminister the procedures of selection of candi dates

for service on panels.

Section 1107. Evi dence; duties of chairperson.

The evi dence to be considered by a panel shall be pronptly

submtted to the panel and parties in witten form wherever

practi cabl e. Evidence nmay consi st of nedical charts, X-rays,
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| aboratory tests, excerpts of treatises, deposition of w tnesses

i ncluding parties and any other form of evidence all owable by a

panel. The chairperson of a panel shall advi se the panel

relative to any | egal questions involved in the revi ew

proceedi ng and shall prepare the opinion of the panel as

provided in this chapter. To the extent practicable, a copy of

t he evidence shall be sent to each nenber of the panel. Al

evi dence consi dered by the panel shall constitute a part of the

record in the court.

Secti on 1108. Heari ng and procedure.

(a) Right to hearing.--Any party or a panel itself, sua

sponte, after subnission of all evidence and upon ten days'

notice to all parties, shall have the right to a hearing before

the panel at a tine and pl ace agreeable to the nenbers of the

(b)Y Evidence.--At such hearing, any party nay adduce

evi dence by the testi nbpny of witnesses and ot herwi se and nay

address a panel concerning any matters relevant to i ssues to be

deci ded by the panel before the i ssuance of its report.

(c) Powers of panel.--A panel shall have the right to

subpoena wi tnesses, adni ni ster oaths and conpel the producti on

of docunents, and all w tnesses appearing before it at a hearing

shall be sworn and a stenographic record of the proceedi ngs

shal | be nade.

(d) Evidentiary rules.--The rules of evidence applicable to

the court shall be foll owed i nsofar as practi cabl e; provided,

however, that evidence will be considered by a panel which, in

its opi ni on, possesses probative val ue conmbnly accepted by

reasonabl e, prudent persons in the conduct of their affairs.

Secti on 1109. Panel's right to information.
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A panel shall have the right to:

(1) Obtain any informati on that the panel deens

reasonably necessary.

(2) On notice to the parties, consult experts, text or

ot her authorities.

(3) Exanine reports of such other health care providers

necessary to informitself regarding the i ssue to be deci ded.

(b) Access of parties to information.--Both parties shal

have full access to any naterial obtained by or submtted to a

panel and shall be gi ven a reasonabl e opportunity to rebut any

such materials submtted to a panel

Section 1110. Panel ' s appoi nt nent and conpensati on of expert

W t ness.

A panel nmay appoint persons it determ nes to be di sinterested

and qualified experts to make any necessary professi onal or

expert nental or physical exam nation of the plaintiff or review

of the relevant evidentiary matters, and testify or subnit a

report in respect thereto. A panel shall qgive notice, reasonabl e

under the circunstances to all parties, of its intent to appoint

such experts, and shall allow them a reasonable tine wi thin

whi ch to communi cate to the panel any objections they may have

to the appoi ntnent of such experts. Such expert w tnesses shal

be all owed reasonabl e and necessary expenses connected w th

their travel, neals and | odging in connection with their

testi nony and work on behalf of the panel as well as a

reasonable fee to be fixed by the panel and paid pursuant to the

provi sions of this chapter.

Section 1111. Opi nion of panel.

(a) GCeneral rule.--A majority vote of the panel shall be

required to decide all nmatters before it.
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(b)Y Nature of opinion.--A panel shall nmake a finding as to

whether or not in its opinion the evidence supports the

concl usi on that the def endant or defendants acted or failed to

act within the applicabl e standards of care.

(c) Tine for rendering opinion.--After revi ewi ng al

evi dence and after any hearing before a panel requested by any

party, the panel shall, within 30 days, render to the court a

witten opinion, including any ninority opinion or opinions,

si gned by the chairperson expressi ng one or nore of the

foll ow ng findings:

(1) the evidence supports the concl usion that the

def endant or defendants failed to conply with the appropri ate

standard of care;

(2) the evidence does not support the concl usion that

t he def endant or defendants failed to neet the applicable

standard of care;

(3) there is a material issue of fact, not requiring

expert opinion, bearing on liability for considerati on by the

court or jury, which issue of fact shall be identified in the

opi ni on; or

(4) the conduct conpl ai ned of was or was not a factor

the resul tant danmges, and if so, whether the plaintiff

suf f er ed:

(i) any disability and the extent and durati on of

the disability; and

(ii) any pernmanent inpairnent and the percentage of

t he i npairnment.

(d) Contents of opinion.--Any opinion rendered by a panel

shall state the grounds upon which it is based and shall further

identify the persons, texts or other authorities which were
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consulted by the panel in reaching its concl usion, and shall be

adm ssible as prinma facie evidence in any proceedi ngq before the

(e) Right of appeal.--Any party aggri eved by the opini on of

a panel shall have the right to review by the court of such

opi ni on, and the evidence consi dered by the panel. Application

for review by the court shall be by notion with a certified copy

of the opinion attached, and shall state the grounds for

obj ection thereto. Such notion shall be served by the noving

party on the conm ssi oner and the other parties to the action,

the proof of such service to be as provided by the Pennsyl vani a

Rul es of Civil Procedure. A notion for review shall be fil ed

within 30 days after the rendering of the opi ni on by the panel.

(f) Standard of review --Upon recei pt of a notion for

review, the prothonotary shall pronptly schedule it for

consi deration by the court and the court shall review the

panel's opinion on the record nade before the panel and shal

stri ke any portion of the panel's opi nion which the court finds

to be based on error of |aw or not supported by substanti al

evi dence.

(g) Record of panel proceedings.--The conplete record of the

proceedi ngs before the panel including all exhibits and evi dence

i ntroduced before it shall be filed with the prothonotary at the

tinme the panel renders its opinion. A transcript of such

proceedi ngs shall be required only in the event that a noti on of

revi ew shall be fil ed.

Section 1112. Report of panel admni ssible in evidence.

(a) GCeneral rule.--The opi nion reached by a panel shall be

adm ssible as prinma facie evidence in the pendi ng court action

brought by the clai mant, but such opi nion shall not be
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concl usi ve and any party shall have the right to call, at said

party's cost, any witness who appeared before or subntted

reports to the panel as a witness. |If called, the w tness shal

be required to appear and testify.

(b)Y Civil imunity for panel nenbers.--Mnbers of a panel

shall have inmmunity fromcivil liability for all conmmuni cati ons,

fi ndi ngs, opi nions and concl usi ons nmade in the course and scope

of their duties prescribed by this chapter.

Section 1113. Conpensati on of panel nenbers.

(a) GCeneral rule.--Each nenber of the panel shall be paid at

the rate of $100 per di em plus actual and necessary expenses

incurred in the performance of their official duties, but not to

exceed a total of $700 for both expenses and conpensati on paid

to any one nenber of the panel for one matter. The nenber of the

conmi ssioner's staff designated to serve as a panel's ex officio

menber shall receive only actual and necessary expenses incurred

as conpensati on.

(b) Assessed costs. - -

(1) A panel may assess such costs, up to a nmaxi num

anmount of $1, 000, upon the party or parties agai nst whomt he

maj ority opi nion of the panel is rendered; provided, however,

that this power to assess costs shall be discreti onary and

the panel shall assess such costs only in those cases where

they deemit appropriate.

(2) In the event that a judgnent shall be entered in any

court action on the sane matter, the fees and expenses of a

panel nay be assessed as costs to the extent all owabl e above

and shall foll ow such judgnent.

Section 1114. Medi cal neqgligence review panels in Federal court

acti on.
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The conm ssi oner shall convene panels in the manner set forth

in this chapter upon request of a Federal district court judge

sitting in a nedical professional liability civil action in this

Commpnweal th all eqgi ng nedi cal professional liability in the

manner instructed by the said Federal court, but also in a

manner as consi stent as possible with the process of sel ecting

such panels provided for in court actions in this chapter. The

sel ecti on process of any such panel in a Federal court action

and its powers and duties shall be subject to the order of that

said court or such rules as the Federal court system shal

desi gnate for the i npl enentati on of such panels. The

commi ssi oner shall not, however, convene any such panels at the

request of any such Federal court unl ess provisions are nade for

t he paynent of the conpensati on and expenses of such panel

menbers and the conpensati on and expenses of all wi tnesses

call ed by such panel out of the funds other than those of the

CGener al Fund.

Section 2. This act shall take effect in 60 days.
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