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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 969 %5

| NTRODUCED BY ClI VERA, CALTAG RONE, CCOLAFELLA, DALEY, DeWEESE
GODSHALL, GORDNER, HORSEY, M COZZI E, READSHAW SCHRODER
J. TAYLOR, THOVAS, VANCE AND YOUNGBLOOD, MARCH 14, 2001

REFERRED TO COVWM TTEE ON PROFESSI ONAL LI CENSURE, MARCH 14, 2001

AN ACT

1 Anending the act of July 2, 1993 (P.L.345, No.48), entitled "An
2 act enpowering the CGeneral Counsel or his designee to issue
3 subpoenas for certain licensing board activities; providing
4 for hearing exam ners in the Bureau of Professional and
5 Cccupational Affairs; providing additional powers to the
6 Comm ssi oner of Professional and Occupational Affairs; and
7 further providing for civil penalties and |license

8 suspension,” providing for the establishment of the Ofice of
9 Heari ng Exam ner and appoi nt ment of hearing exam ners;

10 further providing for powers and duties of boards and

11 conmi ssions within the Bureau of Professional and

12 Cccupational Affairs; and providing for disciplinary

13 proceedi ngs and hearings and for prior rules and regul ati ons.

14 The General Assenbly of the Conmonweal th of Pennsyl vani a

15 hereby enacts as foll ows:

16 Section 1. Section 1 of the act of July 2, 1993 (P.L. 345,
17 No.48), entitled "An act enpowering the General Counsel or his
18 designee to issue subpoenas for certain |icensing board

19 activities; providing for hearing exam ners in the Bureau of
20 Professional and Cccupational Affairs; providing additional

21 powers to the Comm ssioner of Professional and Qccupati onal

22 Affairs; and further providing for civil penalties and |icense

23 suspension,” is anended by adding definitions to read:
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Section 1. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conviction." Includes a judgnment, an adni ssion of quilt or

a plea of nolo contendere, being convicted of a felony, or a

m sdeneanor relating to the practice of a |icensed profession,

recei ving probation without verdict or disposition in |lieu of

trial, or receiving an Accel erated Rehabilitati ve D sposition of

f el ony char ges.

* * %

"License." A license, reqgistration, certificate or other

aut hori zation to practice a profession or occupati on under the

jurisdiction of the Bureau of Professional and Occupati onal

"Prosecuting attorney." An attorney assi gned by the General

Counsel to represent the Commonwealth in disciplinary natters

before the vari ous boards and conm SSi ons.

"Prosecution Division." The prosecuting office in the Bureau

of Professional and Occupational Affairs under the supervi sion

of the General Counsel.

Section 2. Section 3 of the act is anended to read:
Section 3. Hearing exam ners.

(a) [Appointment.--Notw thstanding any other provision of
| aw, the Conm ssioner of the Bureau of Professional and
Cccupational Affairs, after consultation with the |icensing
boards and comm ssions, shall appoint such hearing exam ners as
may be necessary to conduct hearings in disciplinary natters

before a |icensing board or comm ssion. Each |icensing board and
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comm ssion shall have the power to decide if a specific

di sciplinary matter or type of disciplinary matter is to be
heard by the licensing board or comm ssion itself or by a
heari ng exam ner appointed pursuant to this subsection.]

Est abl i shnent; appointnment.--The O fice of Heari ng Exam ner is

hereby established in the Bureau of Professional and

Cccupational Affairs as an office for the purpose of conducting

disciplinary matters. The Governor shall appoint as nmany heari ng

exanmi ners as the Commi ssi oner of Professional and COccupati onal

Affairs, with the approval of the Governor, deens necessary for

the hol ding of hearings in disciplinary matters before |icensing

boards and conmi ssions within the bureau. The Governor shal

desi gnate one of the heari ng exam ners as the Chi ef Hearing

Exam ner. Heari ng exam ners appoi nted under this subsecti on

shall be learned in the | aw and shall be nmenbers in good

standi ng of the bar of the Suprene Court of this Conmpbnweal t h.

Heari ng exanmi ners shall performno duties inconsistent with

their official duties and responsibilities as heari ngq exan ners.

Heari ng exam ners may be renoved or suspended by the Secretary

of the Commpbnwealth for cause, after notice and an opportunity

to be heard.

(b) Regul ations.--The Comm ssi oner of Professional and
Cccupational Affairs, after consultation with the |icensing
boards and comm ssions, shall have the power to pronul gate
regul ations setting forth the procedural rules to be foll owed by
any such hearing exam ners in the conduct of hearings in
disciplinary matters before a |icensing board or comm ssion. Al
proceedi ngs shall be conducted in accordance with the provisions
of 2 Pa.C.S. (relating to adm nistrative |law and procedure).

(c) Powers.--[Such hearing] Hearing exam ners shall have the
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(1) to conduct hearings in accordance with applicable
statutes, rules and regulations[,];

(2) to issue subpoenas requiring the attendance and
testimony of individuals or the production of pertinent
records or other papers by persons whomthey believe have
information relevant to any matters pendi ng before the
exam ner [and to issue];

(3) to inpose sanctions, revocations, suspensions, civil

penalties and other disciplinary and correcti ve neasures as

permitted by | aw

(4) to issue tenporary and automati C suspensi ons as

aut hori zed by | aw, and

(5) to issue findings of facts, conclusions of |aw and

deci si ons.

(d) Tinme periods.--In all disciplinary natters before a
i censi ng board or comm ssion, hearings shall commence within 90
days after the date on which an answer is filed. Any continuance
granted prior to the comencenent of the hearing shall toll the
90-day requirenent by the period of the continuance. A decision
shall be rendered within 180 days after the record is closed.
The board or comm ssion shall render a final adjudication or
deci sion on any exceptions to the decision of a hearing exam ner
or any applications for review within 90 days of the filing of
such exceptions or applications, provided that a board or
conmmi ssion may del egate to a hearing exam ner the authority to
render a final adjudication or decision in such cases as deened
appropri at e.

Section 3. The act is anmended by addi ng sections to read:

Section 3.1. Di sci pli nary proceedi ngs.
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1 (a) Initiation.--Any person nay subnmit a witten conpl aint
2 to the Bureau of Professional and Occupational Affairs. The

3 Prosecution Division may also initiate prosecutions based upon
4 information received fromother sources, including, but not

5 limted to, field investigators, |aw enforcenent agencies and

6 nedia reports. Notw thstanding any other provision of law, the
7 Prosecution Division shall have the power to adm ni ster

8 disciplinary matters as foll ows:

9 (1) to close a case because prosecution is not

10 warrant ed, because there is no violation of |aw or because
11 the case is not within the jurisdiction of a |licensing board
12 or _conmi Ssi on;

13 (2) to conduct further investigation of a case,

14 including the use of investigative subpoenas under section 2;
15 (3) to defer further investigation or action on a case
16 during the pendency of a crimnal or admi nistrative nmatter;
17 (4) to refer a case to an appropriate crimnal authority
18 or _other governnent agency;

19 (5) to issue an order to show cause; and
20 (6) to negotiate a consent agreenent inposing a penalty
21 under a licensing statute for approval by a |licensing board
22 or _conmi ssi on.
23 (b) Consultants.--1n cases which may involve, but are not
24 |imted to, issues of professional conpetence, quality of care

25 and standards of service, a prosecuting attorney nay consult

26 with an individual with expertise in the subject who contracts

27 wth the bureau to eval uate cases and advi se prosecuti ng

28 attorneys. No prosecuting attorney shall consult for such

29 purpose with any nenber of a licensing board or conm ssi on.

30 Section 3.2. Tenporary SusSpensi ons.
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(a) GCeneral rule.--Upon a petition of the Prosecuti on

Division, a license may be tenporarily suspended under

ci rcunstances as deternined by a hearing exanm ner to be an

i mmedi ate and cl ear danger to the public health and safety. A

heari ng exam ner shall issue an order to that effect without a

heari ng, but upon due notice to a licensee at the |icensee's

| ast known address, which shall include a witten statenent of

all allegations agai nst the |licensee. Wien a tenporary

suspension is i ssued by a hearing exam ner, the |licensee shal

be afforded the procedural rights provi ded under the applicable

licensure law, including, but not linmited to, the right to a

prelimnary hearing within 30 days where appli cabl e.

(b) Limtation.--This section shall apply only in cases

where the licensing board or conm ssion is authorized by law to

i ssue tenporary and autonmti C suspensi ons.

Secti on 3. 3. Di sci pli nary heari ngs.

(a) Hearing exam ners.--All of the follow ng disciplinary

matters under the jurisdiction of a licensing board or

commi ssion shall be initially referred to a heari ng exani ner:

(1) a case subject to the provisions of sections 901

t hrough 905 of the act of October 15, 1975 (P.L.390, No.111),

known as the Health Care Services Ml practice Act;

(2) a case in which disciplinary action or refusal to

issue a license by a |licensing board or comm ssi on woul d be

based on a convicti on;

(3) a case in which disciplinary action by a |licensing

board or conm ssi on woul d be based on disciplinary acti on

t aken against a |licensee by a licensing authority of another

state, territory, possession or country or by a branch of the

Federal Governnent:
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1 (4) a case involving a | apsed license;

2 (5) a case in which civil penalties are inposed under

3 section 5(a);

4 (6) a case in which disciplinary action is automatic

5 under the applicable [aw, and

6 (7) a case involving allegations of sexual m sconduct.
7 (b) Mental or physical exam nation.--

8 (1) Notwi thstanding any other provision of |law, a

9 hearing exam ner, w thout conducting a hearing, may issue an
10 order conpelling a licensee to submt to a nental or physical
11 exam nation upon a showi ng of probable cause by the

12 Prosecution Division.

13 (2) This subsection shall apply only in cases where the
14 i censing board or conmission is authorized by law to issue
15 orders conpelling licensees to submt to a nental or physical
16 exam nati on.

17 (c) Additional use of exam ners.--In addition to the

18 disciplinary matters required by subsection (a) to be

19 adjudicated by a hearing exam ner, each licensing board or
20 conmi ssion shall have the power to direct that a specific
21 disciplinary matter or type of disciplinary matter be heard by
22 the licensing board or commission or by a hearing exam ner.
23 (d) Procedures.--Hearings shall be conducted in accordance
24 with applicable | aw pursuant to section 3(b).
25 Section 4. Section 5(b) of the act is anended to read:
26 Section 5. Civil penalties.
27 * %k
28 (b) Additional powers.--In addition to the disciplinary
29 powers and duties of the boards and comm ssions within the

30 Bureau of Professional and Occupational Affairs under their
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1 respective practice acts, boards and conmm ssions shall have the
2 power, respectively:

3 (1) To inpose discipline on any |icensee, registrant,

4 certificate holder or permt hol der who violates a | awf ul

5 di sci plinary order of the board.

6 (2) To inpose discipline on any |icensee, registrant,

7 certificate holder or permt hol der who aids and abets the

8 unlicensed practice of a profession, occupation or business.
9 (3) To levy a civil penalty of not nore than $1, 000 on
10 any corporation, partnership, institution, association or

11 sol e proprietorship which aids and abets any individual in
12 the unlicensed practice of a profession. This penalty shal
13 not, however, be |evied against any person solely as a

14 consequence of that person being a patient or client of the
15 unl i censed i ndi vi dual .

16 (4 To require a licensee, as a condition of suspension,
17 to refrain fromany activity which is closely related to the
18 profession for which the individual is |licensed when the

19 performance of such activity by the licensee will constitute
20 a danger to the health, safety and welfare of the public.
21 * %k
22 Section 5. Al guidelines, rules and regul ations in effect

23 on the effective date of this act shall remain in full force and
24 effect until amended or repeal ed pursuant to this act.

25 Section 6. Al acts and parts of acts are repeal ed insofar
26 as they are inconsistent with this act.

27 Section 7. Nothing herein shall be construed to alter the

28 powers and duties of the various |licensing boards and

29 comm ssions subsequent to the issuance of tenporary suspensions
30 under the applicable law in effect on the effective date of this
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act, except that all powers to issue tenporary suspensions are
hereby transferred exclusively to the office of hearing exam ner

under section 3 of the act.

AW N P

Section 8. This act shall take effect in 180 days.
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