HOUSE AVENDED
PRI OR PRINTER S NOS. 1264, 1452 PRINTER S NO. 1798

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1038 5

| NTRODUCED BY PI CCOLA, DENT, HART, SALVATORE, BOSCOLA, MJSTO,
WAGNER, WVENGER, MOWERY, MADI GAN, PUNT, LEMMVOND, MELLOW
TARTAGLI ONE AND SLOCUM JUNE 18, 1999

AS RE- REPORTED FROM COW TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MARCH 20, 2000

© o0 ~N oo o B~ W N

[ T N Y S ST
o o0 A W N R O

AN ACT

Establishing the Fair Credit Extension Uniformty Act; and
provi ding for debt collection trade practices and penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Fair Credit
Extension Uniformty Act.

Section 2. Scope of act.

This act establishes what shall be considered unfair nethods
of conpetition and unfair or deceptive acts or practices with
regard to the collection of debts.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shall
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conmuni cation.” The conveying of information regarding a
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debt directly or indirectly to any person through any nedi um

"Consuner." A natural person residing in this Commonweal th
who owes or is alleged to owe a debt or one who has incurred or
is alleged to have incurred liability for the debt within this
Commonweal th, including, but not limted to, a conaker,
guarantor, surety or parent if the consunmer is under 18 years of
age. The termincludes the consuner's guardi an, executor or
adm ni strator.

"Creditor.” A person, including agents, servants or
enpl oyees conducti ng busi ness under the nanme of a creditor and
within this Coormonweal th, to whoma debt is owed or alleged to
be owed.

"Debt." An actual or alleged past due obligation, claim
demand, note or other simlar liability of a consunmer to pay
noney, arising out of a single account as a result of a
pur chase, |ease or |oan of goods, services or real or personal
property for personal, famly or househol d purposes or as a
result of a |loan of nobney or extension of credit which is
obtained primarily for personal, famly or househol d purposes,
provi ded, however, that noney which is owed or alleged to be
owed as a result of a | oan secured by a purchase noney nortgage
on real estate shall not be included within the definition of
debt. The term al so i ncludes any anount owed as a tax to any
political subdivision of this Commonweal th. Tax includes an
assessnment, any interest, penalty, fee or other anount permtted
by law to be coll ected. Debt does not include any such anmount
owed to the United States or the Commonweal t h.

"Debt collector.™

(1) A person not a creditor conducting business within

this Commonweal th, acting on behalf of a creditor, engaging
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1 or aiding directly or indirectly in collecting a debt owed or
2 all eged to be owed a creditor or assignee of a creditor.

3 (2) The term does not include:

4 (1) Any officer or enployee of a creditor while, in
5 the nane of the creditor, collecting debts for such

6 creditor.

7 (i1i) A person while attenpting to collect a debt on
8 behal f of a creditor, both of whomare related by comon
9 ownership or affiliated by corporate control, if the

10 person acting as a debt collector does so only for

11 creditors to whomit is so related or affiliated and if
12 the principal business of the person is not the

13 col l ection of debts.

14 (ti1) A person while collecting or attenpting to

15 col l ect any debt owed or due or asserted to be owed or

16 due to another to the extent such activity:

17 (A) is incidental to a bona fide fiduciary

18 obligation or a bona fide escrow arrangenent;

19 (B) concerns a debt which was originated by such
20 person;
21 (C© concerns a debt which was not in default at
22 the tine it was obtained by such person; or
23 (D) concerns a debt obtained by such person as a
24 secured party in a conmercial credit transaction
25 i nvolving the creditor.
26 Persons included within this subparagraph shall be
27 considered creditors and not debt collectors for purposes
28 of this subchapter
29 (iv) A person while serving or attenpting to serve
30 | egal process on another person in connection with the
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judicial enforcenent of a debt.

(v) A person who is an el ected or appointed official
of any political subdivision of this Commonweal th, who
collects or attenpts to collect a tax or assessnent owed
to the political subdivision which enploys the person,
while that person is acting within the scope of his
el ected or appointed position or enploynent.

(M) ANY OFFI CER OR EMPLOYEE OF THE COVWONWEALTH, TO
THE EXTENT THAT COLLECTI NG OR ATTEMPTI NG TO COLLECT ANY
STUDENT LOAN DEBT IS IN THE PERFORVMANCE OF H S OR HER
COFFI CI AL DUTI ES.

(3) The term does include:

(1) A creditor who, in the process of collecting his
or her own debt, uses a nanme other than his or her own
whi ch woul d indicate that a third person is collecting or
attenpting to collect the debt.

(i1i) An attorney, whenever such attorney attenpts to
coll ect a debt, as herein defined, except in connection
with the filing or service of pleadings or discovery or
the prosecution of a lawsuit to reduce a debt to
j udgnent .

(ii1) A person who sells or offers to sell forns
represented to be a collection system device or schene
which is intended or designed to collect debts.

(iv) A person, other than an el ected or appointed
official of any political subdivision of this
Commonweal th, who collects or attenpts to collect a tax
or assessnment owed to any political subdivision of this

Commpnweal t h.

"Location information.”™ A consuner's place of abode and his
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t el ephone nunber at such place or his place of enploynent.

"State." Any state, territory or possession of the United
States, the District of Colunbia, the Commonweal th of Puerto
Rico or any political subdivision of any of the above.

Section 4. Unfair or deceptive acts or practices.

(a) By debt collectors.--1t shall constitute an unfair or
deceptive debt collection act or practice under this act if a
debt collector violates any of the provisions of the Fair Debt
Col l ection Practices Act (Public Law 95-109, 15 U S.C. § 1692 et
seq. ).

(b) By creditors.--Wth respect to debt collection
activities of creditors in this Comonwealth, it shall
constitute an unfair or deceptive debt collection act or
practice under this act if a creditor violates any of the
foll ow ng provisions:

(1) Any creditor conmunicating with any person ot her
than the consumer for the purpose of acquiring |ocation

i nformati on about the consuner shall:

(1) identify hinself, state that he is confirmng or
correcting |l ocation information concerning the consuner,
and, only if expressly requested, identify his enployer;

(ii) not state that such consuner owes any debt;

(i) not comunicate with any such person nore than
once unl ess requested to do so by such person or unless
the creditor reasonably believes that the earlier
response of such person is erroneous or inconplete and
t hat such person now has correct or conplete |ocation
i nformati on;

(iv) not comruni cate by post card;

(v) not use any |anguage or synbol on any envel ope
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1 or in the contents of any comruni cation effected by the

2 mails or telegramthat indicates that the conmunication

3 relates to the collection of a debt; and

4 (vi) after the creditor knows the consuner is

5 represented by an attorney with regard to the subject

6 debt and has know edge of or can readily ascertain such

7 attorney's name and address, not communi cate with any

8 person other than that attorney unless the attorney fails
9 to respond within a reasonable period of tinme to

10 conmuni cation fromthe creditor

11 (2) Wthout the prior consent of the consunmer given

12 directly to the creditor or the express perm ssion of a court
13 of conpetent jurisdiction, a creditor nmay not comunicate

14 with a consunmer in connection with the collection of any

15 debt :

16 (1) at any unusual tinme or place or a time or place
17 known or which should be known to be inconvenient to the
18 consuner. In the absence of know edge of circunstances to
19 the contrary, a creditor shall assune that the convenient
20 time for comunicating with a consunmer is after 8 a. m
21 and before 9 p.m, local tine at the consuner's |ocation;
22 (i) if the creditor knows the consumer is
23 represented by an attorney with respect to such debt and
24 has know edge of or can readily ascertain such attorney's
25 name and address unless the attorney fails to respond
26 within a reasonable period of time to a comruni cation
27 fromthe creditor or unless the attorney consents to
28 di rect conmunication with the consumer; or
29 (ti1) at the consuner's place of enploynent if the
30 creditor knows or has reason to know that the consuner's
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enpl oyer prohibits the consumer fromreceiving such

conmuni cat i on.

(3) Except as provided in paragraph (1), wthout the
prior consent of the consumer given directly to the creditor
or the express perm ssion of a court of conpetent
jurisdiction or as reasonably necessary to effectuate a
postjudgnment judicial remedy, a creditor may not comruni cate,
in connection with the collection of any debt, with any
person other than the consuner, his attorney, a consuner
reporting agency if otherwi se permtted by |aw, a debt
collector, the attorney of the debt collector or the attorney
of the creditor.

(4) A creditor may not engage in any conduct the natural
consequence of which is to harass, oppress or abuse any
person in connection with the collection of a debt. Wthout
limting the general application of the foregoing, the
foll owi ng conduct is a violation of this paragraph:

(1) The use or threat of use of violence or other
crimnal means to harmthe physical person, reputation or
property of any person.

(ii) The use of obscene or profane | anguage or
| anguage t he natural consequence of which is to abuse the
hearer or reader.

(ti1) The publication of a list of consunmers who
all egedly refuse to pay debts, except to a consumer
reporting agency or to persons neeting the requirenents
of section 168la(f) or 1681b(a)(3) of the Fair Credit
Reporting Act (Public Law 91-508, 15 U.S.C. 8§ 1681 et
seq. ).

(iv) The advertisenent for sale of any debt to

19990S1038B1798 - 7 -



1 coerce paynent of the debt.

2 (v) Causing a telephone to ring or engagi ng any

3 person in tel ephone conversation repeatedly or

4 continuously with intent to annoy, abuse or harass any

5 person at the call ed nunber.

6 (vi) Except as provided in paragraph (1), the

7 pl acenent of tel ephone calls w thout neani ngful

8 di sclosure of the caller's identity.

9 (5 A creditor may not use any fal se, deceptive or

10 m sl eadi ng representation or neans in connection with the

11 col l ection of any debt. Wthout limting the general

12 application of the foregoing, the follow ng conduct is a

13 vi ol ation of this paragraph:

14 (i) The false representation or inplication that the
15 creditor is vouched for, bonded by or affiliated with the
16 United States or any state, including the use of any

17 badge, uniformor facsimle thereof.

18 (ii) The false representation of the character,

19 anount or |egal status of any debt.
20 (ii1) The false representation or inplication that
21 any individual is an attorney or that any communi cation
22 is froman attorney.
23 (iv) The representation or inplication that
24 nonpaynment of any debt will result in the arrest or
25 i mpri sonment of any person or the seizure, attachnent or
26 sal e of any property of any person unless such action is
27  awful and the creditor intends to take such action.
28 (v) The threat to take any action that cannot
29 legally be taken or that is not intended to be taken.
30 (vi) The false representation or inplication that a
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sale, referral or other transfer of any interest in a
debt shall cause the consunmer to | ose any claimor
defense to paynent of the debt or becone subject to any
practice prohibited by this subchapter.

(vii) The false representation or inplication that
t he consunmer commtted any crine or other conduct in
order to disgrace the consuner

(viii) Comrunicating or threatening to conmunicate
to any person credit information which is known or which
shoul d be known to be false, including the failure to
communi cate that a debt is disputed.

(ix) The use or distribution of any witten
comuni cation which sinmulates or is falsely represented
to be a docunent authorized, issued or approved by any
court, official or agency of the United States or any
state, or which creates a false inpression as to its
source, authorization or approval.

(x) The use of any false representation or deceptive
means to collect or attenpt to collect any debt or to
obtain information concerning a consurmer.

(xi) The false representation or inplication that
accounts have been turned over to innocent purchasers for
val ue.

(xii) The false representation or inplication that
docunents are | egal process.

(xiii) The false representation or inplication that
docunents are not | egal process fornms or do not require
action by the consuner.

(6) A creditor may not use unfair or unconscionabl e

means to collect or attenpt to collect any debt. Wt hout
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1 limting the general application of the foregoing, the

2 foll owi ng conduct is a violation of this paragraph:

3 (i) The collection of any anount, i ncluding any

4 interest, fee, charge or expense incidental to the

5 princi pal obligation, unless such amobunt is expressly

6 aut hori zed by the agreenent creating the debt or

7 permtted by |aw

8 (i1i) The acceptance by a creditor from any person of
9 a check or other paynment instrunment postdated by nore

10 than five days unl ess such person will be notified in

11 witing of the creditor's intent to deposit such check or
12 instrunent not nore than ten nor |ess than three business
13 days prior to such deposit.

14 (itii) The solicitation by a creditor of any

15 post dat ed check or other postdated paynent instrunent for
16 t he purpose of threatening or instituting crimnal

17 prosecuti on.

18 (iv) Depositing or threatening to deposit any

19 post dat ed check or ot her postdated paynent instrunent
20 prior to the date on such check or instrunent.
21 (v) Causing charges to be nade to any person for
22 communi cations by conceal nent of the true purpose of the
23 comuni cation. Such charges include, but are not limted
24 to, collect tel ephone calls and tel egramfees.
25 (vi) Taking or threatening to take any nonjudicia
26 action to effect dispossession or disablenent of property
27 i f:
28 (A) there is no present right to possession of
29 the property clained as collateral through an
30 enforceabl e security interest;
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(B) there is no present intention to take
possessi on of the property; or
(C© the property is exenpt by |aw from such

di spossessi on or di sabl enment.

(vii) Conmunicating with a consuner regarding a debt
by post card.

(viii) Using any | anguage or synbol, other than the
creditor's address, on any envel ope when comruni cati ng
with a consumer by use of the nmails or by tel egram
provided that a creditor may use its busi ness nane.

(c) Definition.--For the purpose of subsection (b)(2) and
(3), the term"consuner” includes the consunmer's spouse, parent
(if the consumer is a mnor), guardian, executor or
adm ni strator.

Section 5. Enforcenent and penalties.

(a) Unfair trade practices.--1f a debt collector or creditor
engages in an unfair or deceptive debt collection act or
practice under this subchapter, it shall constitute a violation
of the act of Decenber 17, 1968 (P.L.1224, No.387), known as the
Unfair Trade Practices and Consuner Protection Law.

(b) Jurisdiction.--An action to enforce any liability
created by this subchapter nmay be brought in any court of
conpetent jurisdiction in this Coormonwealth within two years
fromthe date on which the violation occurs.

(c) Renedies.--Renedies available for violation of this
subchapter and the Fair Debt Collection Practices Act (Public
Law 95-109, 15 U.S.C. 8 1692 et seq.) shall not be cumul ative,
and debt collectors who violate this subchapter and the Federal
Fair Debt Collection Practices Act shall not incur cunulative

penal ti es.
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(d) Defenses.--A debt collector or creditor may not be held
liable in any action for a violation of this subchapter if the
debt collector or creditor shows by a preponderance of the
evi dence that the violation was both not intentional and:

(1) resulted froma bona fide error, notw thstandi ng the
mai nt enance of procedures reasonably adapted to avoi d any
such error; or

(2) resulted fromgood faith reliance upon incorrect
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informati on offered by any person other than an agent,
10 servant or enpl oyee of the debt collector or creditor.
11 Section 6. Repeal.

12 The provisions of 37 Pa. Code Ch. 303 (relating to debt
13 collection trade practices) are repeal ed.

14 Section 7. Effective date.

15 This act shall take effect in 90 days.
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