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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 959 s

I NTRODUCED BY KI TCHEN, HUGHES, COSTA, BELAN, TARTAGLI ONE
SCHWARTZ, MJUSTO, MELLOW KASUNI C, O PAKE, BELL AND STQUT,
MAY 10, 1999

REFERRED TO LABOR AND | NDUSTRY, MAY 10, 1999
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AN ACT
Prohi biting discrimnation in paynent of wages because of sex,
race or national origin; providing for remedies; conferring
powers and inposing duties on the Departnent of Labor and
I ndustry; and making a repeal.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and nmay be cited as the Fair Pay Act.
Section 2. Declaration of policy.
The CGeneral Assenbly finds and declares as foll ows:
(1) Despite Federal and State | aws banning
di scrimnation in enploynment and pay, in both the private and
public sector, wage differentials persist between wonen and
men and between mnorities and nonmnorities in the sane jobs
and in jobs that are dissimlar but that require equival ent
conposites of skill, effort, responsibility and working

condi ti ons.

(2) The existence of wage differentials:
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(i) depresses wages and |iving standards for
enpl oyees necessary for their health and efficiency;

(1i) reduces famly inconmes and contributes to the
hi gher poverty rates anong fenal e-headed and mnority
househol ds;

(ti1) prevents the maximumutilization of the
avai | abl e | abor resources;

(iv) tends to cause |abor disputes, thereby
burdeni ng, affecting and obstructing comer ce;

(v) constitutes an unfair nethod of conpetition; and

(vi) violates the public policy of the Conmmonweal t h
agai nst di scrimnation.

(3) Discrimnation in wage-setting practices has pl ayed
a role in depressing wages for wonen and mnorities
general ly.

(4) Many individuals work in occupations that are
dom nated by individuals of their sane sex, race or national
origin, and discrimnation in hiring, job assignnment and
pronoti on has played a role in establishing and mai ntaining
segregat ed work forces.

(5) Elimnating discrimnation in conpensation based on
sex, race or national origin would have positive effects,
i ncl udi ng:

(1) providing a solution to problens in the econony
created by discrimnatory wage differentials.

(ii) reducing the nunber of working wonmen and peopl e
of color earning | ow wages, thereby |owering their
i nci dence of poverty during normal working years and in
retirenment; and

(i) pronmoting stable famlies by raising famly
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i ncones.

(6) It is the purpose of this act to correct and as
rapidly as practicable to elimnate discrimnatory wage
practices based on sex, race or national origin.

Section 3. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:
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"Departnment."” The Departnent of Labor and Industry of the

10 Commonweal t h.

11 "Enploy." To suffer or permt to work.

12 "Enpl oyee."” Any person enployed by an enployer. The term

13 includes all of an enployer's pernmanent enpl oyees, whether

14 working full time or part time and any tenporary enpl oyee

15 enployed by an enployer for a period of at |east three nonths.
16 The termshall not include any individual enployed by his

17 parents, spouse or child.

18 "Enpl oyer." Any person who enpl oys three or nore persons.

19 The termincludes the Coomonweal th and all political

20 subdi vi sions thereof.

21 "Equi val ent jobs." Jobs or occupations that are equal within
22 the neaning of section 6 of the Fair Labor Standards Act of 1938
23 (52 Stat. 1060, 29 U.S.C. § 206(d)), or jobs or occupations that
24 are dissimlar but whose requirenents are equival ent, when

25 viewed as a conposite of skills, effort, responsibility and

26 working conditions.

27 "Labor organi zation.”™ Any organi zation that exists for the
28 purpose, in whole or in part, of collective bargaining or of

29 dealing with enpl oyers concerning grievances, terns or

30 conditions of enploynent, or of other mutual aid or protection
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in connection with enpl oynent.

"Market rates.” The rates that enployers within a prescribed
geographic area actually pay or are reported to pay for specific
j obs, as determ ned by formal or informal surveys, wage studies
or ot her neans.

"Person.” One or nore individuals, partnerships,
associ ations, corporations, limted liability conpanies, |egal
representatives, trustees, trustees in bankruptcy, receivers and
t he Comonweal th and all political subdivisions and agencies
t her eof .

"Wages" or "wage rates.” Includes all conpensation in any
formthat an enpl oyer provides to enployees in paynent for work
done or services rendered including, but not limted to, base
pay, bonuses, conm ssions, awards, tips or various fornms of
nonnonetary conpensation if provided in lieu of or in addition
to nonetary conpensation and that have econom c value to an
enpl oyee.

Section 4. Prohibition against discrimnation in wages.

(a) Unlawful enploynent practices.--1t shall be an unl awf ul
enpl oynment practice in violation of this act for an enpl oyer to
di scrim nate between enpl oyees on the basis of sex, race or
national origin by:

(1) Paying wages to enployees at a rate |l ess than the
rate paid to enpl oyees of the opposite sex or of a different
race or national origin for work in equival ent jobs.

(2) Paying wages to enployees in a job that is dom nated
by enpl oyees of a particular sex, race or national origin at
a rate less than the rate at which the enpl oyer pays to
enpl oyees in another job that is dom nated by enpl oyees of

t he opposite sex or of a different race or national origin
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for work on equival ent jobs.

(b) Perm ssible wage differentials.--Notw thstandi ng
subsection (a), it shall not be an unlawful enploynent practice
for an enployer to pay different wage rates to enpl oyees if
t hose paynents are nade pursuant to:

(1) A bona fide seniority or nmerit system

(2) A systemthat nmeasures earnings by quality or
qual ity of production.

(3) Any bona fide factor other than sex, race or

national origin. However, wage differentials based on varying

mar ket rates for equivalent jobs for the differing economc

benefits to the enpl oyer of equival ent jobs shall not be
considered differentials based on bona fide factors other
than sex, race or national origin.

(c) Wage reduction.--An enpl oyer who is paying wages in
violation of this section shall not reduce the wage of any
enpl oyee in order to conply with this section.

(d) Labor organi zation action.--No | abor organi zation or its
agents representing enpl oyees of an enpl oyer havi ng enpl oyees
subject to this act shall cause or attenpt to cause an enpl oyer
to discrimnate agai nst an enployee in violation of subsection
(a).

(e) Departnent regul ations.--The departnent shall promul gate
regul ati ons specifying the criteria for determ ning whether a
job is dom nated by enpl oyees of a particular sex, race or
national origin. Criteria shall include, but not be limted to,
factors such as:

(1) Wether the job has ever been formally classified as
or traditionally considered to be a "male" or "fenale" or

"white" or "mnority" job
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(2) Wether there is a history of discrimnation against
wonen or people of color with regard to wages, assignnment or
access to jobs, or other ternms and conditions of enploynent.
(3) The denographic conposition of the work force in
equi val ent jobs, for exanple, nunbers or percentages of
wonen, men, white persons and peopl e of color.
The regul ations shall not include a Iist of jobs.
Section 5. Qher prohibited acts.

It shall be an unlawful enploynment practice in violation of
this act for an enpl oyer:

(1) To take adverse actions or otherw se discrimnate
agai nst any individual because the individual has opposed any
act or practice nade unlawful by this act, has sought to
enforce rights protected under this act or has testified,
assisted or participated in any manner in an investigation,
hearing or other proceeding to enforce this act.

(2) To discharge or in any other manner discrimnate
agai nst, coerce, intimdate, threaten or interfere with any
enpl oyee or any other person because the enpl oyee inquired
about, disclosed, conpared or otherw se di scussed the
enpl oyee' s wages or the wages of any ot her enpl oyee or
because the enpl oyee exerci sed, enjoyed, aided or encouraged
any ot her person to exercise or enjoy any right granted or
protected by this act.

Section 6. Wage disclosure, recordkeeping and reporting
requirenents.
(a) Wage disclosure statenent.--Upon conmencenent of an
i ndi vidual's enploynent and at |east annually thereafter, every
enpl oyer subject to this act shall provide to each enpl oyee a

witten statenent sufficient to informthe enpl oyee of the
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enpl oyee's job title, wage rate and how the wage is cal cul at ed.
This notice shall be suppl enmented whenever an enpl oyee is
pronoted or reassigned to a different position with the

enpl oyer. However, the enployer is not required to issue

suppl enental notifications for tenporary assignnments that are no
greater than three nmonths in duration.

(b) Enpl oyer records and reports.--An enpl oyer subject to
this act shall nmake and preserve records that docunent the wages
paid to enpl oyees and that docunent and support the method,
system cal cul ati ons and ot her bases used to establish, adjust
and determ ne the wage rates paid to the enpl oyer's enpl oyees.
An enpl oyer subject to this act shall preserve these records for
a period of tinme, and shall make reports fromthe records, as
prescri bed by regulation or order of the departnent.

(c) Confidentiality requirenments.--The regul ations
pronmul gated under this act relating to the formof reports
requi red by subsection (b) shall provide for protection of the
confidentiality of enployees and shall expressly require that
reports shall not include the names or other identifying
information from which readers could discern the identities of
enpl oyees. The regul ations nay al so identify circunmstances that
warrant a prohibition on disclosure of reports or informtion
i dentifying the enpl oyer.

(d) Departnent use of data collected.--The departnment nmay
use the information and data it collects under subsection (b)
for statistical and research purposes and may conpile and
publ i sh studi es, analyses, reports and surveys based on the
information and data as it nmay consi der appropriate.

Section 7. Renmedies and enforcenent.

(a) Renedies. --
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(1) In any action in which a court or jury finds that an
enpl oyer has engaged in an act that violates section 4, 5 or
6, the court or jury shall award to any affected enpl oyee or
enpl oyees nonetary relief, including back pay in an anount
equal to the difference between the enpl oyees' actual
earni ngs and what the enpl oyee woul d have earned but for the
enpl oyer's unl awful practice, and an additional anount in
conpensatory and punitive damages, as appropriate.

(2) In any action in which a court or jury finds that an
enpl oyer has engaged in an act that violates section 4, 5 or
6, the court shall enjoin the enployer fromcontinuing to
di scri m nate agai nst affected enpl oyees and shall direct the
enpl oyer to conply with this act. The court may order the
enpl oyer to take additional affirmative steps as are
necessary, including reinstatenment or reclassification of
affected workers, to ensure an end to unl awf ul
di scri m nati on.

(3) In any action in which an affected enpl oyee or
enpl oyees prevail in a claimagainst an enployer, the court
shall, in addition to any judgnent awarded to the plaintiff,
al | ow reasonabl e attorney fees, reasonabl e expert w tness
fees and other costs of the action to be paid by the
enpl oyer.

(b) Enforcenent.--

(1) An action to recover the damages or equitable relief
prescri bed in subsection (a) nay be nmaintained agai nst an
enpl oyer in a court of conpetent jurisdiction by any one or
nore enpl oyees or their representatives for or on behal f of:

(i) The enpl oyees.

(i1i) The enpl oyees and ot her enployees simlarly
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(2) The departnment shall receive, investigate and attenpt

to resolve a conplaint or a violation of section 4, 5 or 6.

In the event the departnment is unable to reach a voluntary

resolution of a conplaint filed under this paragraph, the

departnment may bring an action in a court of conpetent
jurisdiction to recover the equitable and nonetary relief
descri bed in subsection (a). Any sunms recovered by the
department under this paragraph shall be paid directly to
each enpl oyee affected by the enpl oyer's unl awful act.

(c) Limtation.--An action may be brought under this section
not later than two years after the date of the |ast event
constituting the alleged violation for which the action is
br ought .

Section 8. Regul ations.

The departnent shall prescribe regulations as are necessary
to carry out this act not later than 120 days after the date of
t he enactnment of this act.

Section 9. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout
the invalid provision or application.

Section 10. Repeals.

The act of Decenber 17, 1959 (P.L.1913, No.694), known as the
Equal Pay Law, is repeal ed.

Section 11. Effective date.

This act shall take effect inmediately.
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