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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 848 %

| NTRODUCED BY GREENLEAF, BOSCOLA, COSTA, WAGNER, HOLL, KASUNI C
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AN ACT
Imposing civil liability on persons participating in the illegal
drug market; providing for the recovery of danages by certain
persons; and establishing the procedure for bringing an
action to recover damages.
The General Assenbly of the Conmonweal th of Pennsyl vani a
finds and declares that:

(1) The purpose of this act is to provide a civil renedy
for damages to persons in a conmmunity injured as a result of
illegal drug use. These persons include parents, enployers,

i nsurers, governnental entities and others who pay for drug
treatment or enpl oyee assistance prograns, as well as infants
injured as a result of exposure to drugs in utero.

(2) This act will enable themto recover danages from
t hose persons in the conmunity who have joined the illegal
drug nmarket .

(3) A further purpose of this act is to shift, to the

extent possible, the cost of the damage caused by the

exi stence of the illegal drug market in a community to those



1 who illegally profit fromthat market.

2 (4) A further purpose of this act is to establish the
3 prospect of substantial nonetary |oss as a deterrent to those
4 who have not yet entered into the illegal drug distribution
5 mar ket .

6 (5) A further purpose of this act is to establish an

7 incentive for drug users to identify and seek paynent for

8 their own drug treatnment fromthose deal ers who have sold

9 drugs to the user in the past.
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28 The General Assenbly of the Conmonweal th of Pennsyl vani a
29 hereby enacts as follows:

30 Section 1.
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This act shall be known and may be cited as the Drug Deal er
Liability Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

“I'llegal drug."” A drug, the distribution of which is a
violation of State |aw.

“I'l'l egal drug market." The support systemof illegal drug-
rel ated operations, fromproduction to retail sales, through
which an illegal drug reaches an individual drug user.

"Il egal drug market target comrunity." The geographi cal
area described under section 7.

"I ndi vi dual drug user. The person whose use of an illegal
drug serves as the basis of an action brought under this act.
"Level one offense."” Possession of one-quarter ounce or
nore, but |ess than four ounces, or distribution of |ess than
one ounce of a specified illegal drug, or possession of one
pound or 25 plants or nore, but |less than four pounds or 50
pl ants, or distribution of |ess than one pound of marijuana.
"Level two offense.” Possession of four ounces or nore, but
| ess than eight ounces, or distribution of one ounce or nore,
but | ess than two ounces, of a specified illegal drug, or
possessi on of four pounds or nore or 50 plants or nore, but |ess
t han ei ght pounds or 75 plants, or distribution of nore than one
pound but less than five pounds of marijuana.
"Level three offense.” Possession of eight ounces or nore,
but | ess than 16 ounces, or distribution of two ounces or nore,

but | ess than four ounces, of a specified illegal drug or

possessi on of eight pounds or nore or 75 plants or nore, but
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| ess than 16 pounds or 100 plants, or distribution of nore than
five pounds but |ess than ten pounds of marijuana.

"Level four offense.” Possession of 16 ounces or nore or
di stribution of four ounces or nore of a specified illegal drug
or possession of 16 pounds or nore or 100 plants or nore or
di stribution of ten pounds or nore of marijuana.

"Participates in the illegal drug market." To distribute,
possess with an intent to distribute, conmt an act intended to
facilitate the marketing or distribution of, or agree to
di stribute, possess with an intent to distribute, or commt an
act intended to facilitate the marketing and distribution of an

illegal drug. The term does not include the purchase or receipt

of an illegal drug for personal use only.
"Period of illegal drug use." In relation to an individual
drug user, the time of first use by the individual of an illegal

drug to the accrual of the cause of action. The period of

illegal drug use is presuned to comrence two years before the
cause of action accrues unless the defendant proves otherw se by
cl ear and convi nci ng evi dence.

"Person.” An individual, a governnental entity, corporation,
firm trust, partnership, or incorporated or unincorporated
associ ation existing under or authorized by the laws of this
Commonweal t h, another state or a foreign country.

"Place of illegal drug activity.” In relation to an
i ndi vi dual drug user, each county in which the individual
possesses or uses an illegal drug or in which the individual
resi des, attends school or is enployed during the period of the
illegal drug use of the individual, unless the defendant proves
ot herwi se by clear and convi nci ng evi dence.

"Place of participation.” 1In relation to a defendant in an
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action brought under this act, each county in which that person
participates in the illegal drug nmarket or in which that person
resi des, attends school or is enployed during the period that
that person participates in the illegal drug market.

"Specified illegal drug.” Cocaine, heroin or methanphetam ne
and any other drug, the distribution of which is a violation of
State | aw.

Section 3. Liability for participation in illegal drug market.
(a) GCeneral rule.--A person who knowi ngly participates in
the illegal drug market within this Commonweal th shall be Iiable
for civil danmages under this act. A person nmay recover damages
under this act for injury resulting froman individual's use of

an illegal drug.

(b) Exception.--A |law enforcenent officer or agency, the
Commonweal th or a person acting at the lawful direction of a | aw
enforcenment officer or agency of the Comonweal th may not be
liable for civil damages under this act if the Conmonwealt h,
such of ficer, agency or person participates in the drug nmarket
to further an official investigation.

Section 4. Recovery of damages.

(a) Persons entitled to recover.--One or nore of the
foll ow ng persons may bring an action for damages caused by use
of an illegal drug by an individual drug user:

(1) A parent, legal guardian, child, spouse or sibling
of the individual drug user.

(2) An individual who was exposed to an illegal drug in
ut ero.

(3) An enployer of the individual drug user.

(4) A nedical facility, insurer, governnental entity,

enpl oyer or other entity that funds a drug treatnent program
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or enpl oyee assi stance program for the individual drug user

or that otherw se expends noney on behal f of the individual

drug user.

(5) A person injured as a result of the willful,
reckl ess or negligent actions of an individual drug user.

(b) Persons liable for civil damages.--A person entitled to
bring an action under this section nmay seek danmages from one or
nore of the follow ng

(1) A person who knowi ngly distributed or know ngly
participated in the chain of distribution of an illegal drug
that was actually used by the individual drug user.

(2) A person who knowi ngly participated in the illegal
drug market if:

(i) the place of the illegal drug activity by the
i ndi vidual drug user is within the illegal drug market
target community of the defendant;

(i1i) the defendant participated in the illegal drug
mar ket and was connected with the sanme type of illegal
drug used by the individual drug user; and

(ti1) the defendant participated in the illegal drug
mar ket at any tinme during the illegal drug use by the
i ndi vi dual drug user.

(c) Elenments of civil damages.--A person entitled to bring
an action under this section may recover all of the follow ng
civil damages:

(1) Econom c damages, including, but not limted to, the
cost of treatnment and rehabilitation, nedical expenses, |o0ss
of econom ¢ or educational potential, |oss of productivity,
absent eei sm support expenses, accidents or injury and any

ot her pecuniary | oss proximtely caused by the illegal drug
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use.
(2) Noneconom c damages, including, but not limted to,

physi cal and enotional pain, suffering, physical inpairnent,

enotional distress, nmental anguish, disfigurenent, |oss of

enj oynent, | oss of conpanionship, services and consortium and

ot her nonpecuni ary | osses proximately caused by the ill egal

drug use.

(3) Exenplary damages.
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(4) Reasonable attorney fees.

10 (5) Cost of suit, including, but not limted to,

11 reasonabl e expenses for expert testinony.

12 Section 5. Limted recovery of damages.

13 (a) Conditions for bringing action.--An individual drug user
14 may bring and maintain an action for damages caused by the use
15 of an illegal drug only if all of the follow ng conditions are
16 net:

17 (1) the individual drug user personally discloses to

18 narcotics enforcenent authorities, nore than six nonths

19 before bringing the action, all of the information known to
20 t he individual drug user regarding the individual drug user's
21 source of illegal drugs;

22 (2) the individual drug user has not used an ill egal

23 drug within the six nonths prior to filing the action; and
24 (3) the individual drug user does not use an illegal

25 drug t hroughout the pendency of the action.

26 (b) Persons agai nst whom acti on nay be brought.--An

27 individual drug user entitled to bring an action under this
28 section may seek danages only froma person who distributed or
29 is in the chain of distribution of an illegal drug that was
30 actually used by the individual drug user.
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(c) Elenments of damages.--An individual drug user entitled
to bring an action under this section may recover only the
fol | owi ng danages:

(1) econom c damages, including, but not limted to, the
cost of treatnment, rehabilitation and nedi cal expenses, | o0ss
of econom ¢ or educational potential, |oss of productivity,
absent eei sm accidents or injury and other pecuniary |oss
proxi mately caused by the use of an illegal drug by the
i ndi vi dual drug user;

(2) reasonable attorney fees; and

(3) costs of suit, including, but not limted to,
reasonabl e expenses for expert testinony.

Section 6. Third party cases.

A third party shall neither pay damages awarded under this
act, nor provide a defense or noney for a defense, on behalf of
a person insured under a contract of insurance or
i ndemmi fi cati on.

Section 7. Illegal drug market target comunity.

A person whose participation in the illegal drug market
constitutes the followi ng | evel offense shall be considered to
have the following illegal drug market target comunity:

(1) For a level one offense, the county in which the
pl ace of participation of the defendant is situated.

(2) For a level tw offense, the target comunity
descri bed in paragraph (1) along with all counties with a
border contiguous to that target comunity.

(3) For a level three offense, the target community
descri bed in paragraph (2) plus all counties with a border
contiguous to that target comunity.

(4) For a level four offense, this Conmonwealt h.
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Section 8. Joinder of parties.
(a) Plaintiffs.--Two or nore persons nmay join in one action

under this act as plaintiffs if their respective actions have at

| east one place of illegal drug activity in common and if any
portion of the period of illegal drug use overlaps with the
period of illegal drug use for every other plaintiff.

(b) Defendants.--Two or nore persons may be joined in one
action under this act as defendants if those persons are |liable
to at | east one plaintiff.

(c) Conmon interest not required.--A plaintiff need not be
interested in obtaining and a defendant need not be interested
in defending against all the relief demanded. Judgnent nmay be
given for one or nore plaintiffs according to their respective
rights to relief and agai nst one or nore defendants according to
their respective liabilities.

Section 9. Conparative negligence.

(a) GCeneral rule.--A defendant in an action brought by an
i ndi vi dual drug user under section 7 may plead conparative
negli gence as an affirmative defense agai nst the individual drug
user. |If proved under subsection (b), such conparative
negl i gence shall not bar recovery but shall dimnish the award
of civil damages to the individual drug user proportionally,
according to the nmeasure of negligence attributed to the
i ndi vi dual drug user.

(b) Burden of proof.--The burden of proving the conparative
negl i gence of an individual drug user is on the defendant and
shall be shown by cl ear and convi nci ng evi dence.

(c) Negligence not attributed to certain plaintiffs.--
Conpar ati ve negligence shall not be plead as an affirmative

defense attributed to a person who is not an individual drug
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user.
Section 10. Right of contribution.

A person subject to liability under this act has the right of
contribution set forth in 42 Pa.C S. 8§ 8324 (relating to right
of contribution) agai nst another person subject to liability
under this act. Such right of contribution may be plead either
in the action brought under this act or by a separate action
brought for that purpose. A plaintiff may seek recovery in
accordance with this act and existing | aw agai nst any person
agai nst whom a defendant in the action asserts a right of
contri bution.

Section 11. Procedure at trial.

(a) Burden of proof.--Proof that a person participates in
the illegal drug market in an action brought under this act
shall be shown by cl ear and convi nci ng evi dence. Except as
otherwi se provided in this act, other elenents of the cause of
action shall be shown by a preponderance of the evidence.

(b) Effect of conviction for drug | aw violation.--A person
agai nst whom recovery is sought under this act and who has been
convicted of a violation of the act of April 14, 1972 (P.L.233,
No. 64), known as The Controll ed Substance, Drug, Device and
Cosnetic Act, or the Conprehensive Drug Abuse Prevention and
Control Act of 1970 (Public Law 91-513, 84 Stat. 1236) shall be
estopped from denyi ng that such person participates in the
illegal drug market. Such a conviction shall be prinma facie
evi dence that the person participates in the illegal drug market
during the two years preceding the date of an act giving rise to
t he convicti on.

(c) Absence of conviction not a bar.--The absence of such a

conviction of a person agai nst whomrecovery is sought shall not
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bar an action under this act against that person.
Section 12. Judgnent procedure.

(a) Prejudgnment attachnment.--A plaintiff subject to
subsection (c) may request an ex parte prejudgnment attachnment
order fromthe court against all assets of a defendant
sufficient to satisfy a potential award. If attachnent is
instituted, a defendant shall be entitled to an inmedi ate
hearing. Attachment nmay be lifted if the defendant denonstrates
that the assets will be available for a potential award or if
t he def endant posts a bond sufficient to cover a potenti al
awar d.

(b) Exenption of property prohibited.--A defendant agai nst
whom a j udgnent has been rendered under this act shall not be
eligible to exenpt any property, of whatever kind, from process
to levy or process to execute on the judgnent.

(c) Property subject to forfeiture action.--Any assets
sought to satisfy a judgnment under this act that are nanmed in a
forfeiture section or have been seized for forfeiture by any
Federal or State agency nmay not be used to satisfy a judgnent
unl ess and until the assets have been rel eased foll ow ng the
conclusion of the forfeiture action or are rel eased by the
agency that seized the assets.

Section 13. Tinme for commencenent of action.

(a) GCeneral rule.--Except as otherwise provided in this
section, an action under section 4 or 5 shall not be brought
nore than two years after the cause of action accrues. A cause
of action accrues under this act when a person who nmay bring the
action under section 4 or 5 has reason to know of the harm from
illegal drug use that is the basis for the action and has reason

to know that the illegal drug use is the cause of the harm
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(b) Extension of tine.--For a plaintiff, the statute of
limtations under this section shall be tolled if that
i ndi vi dual becones incapacitated by the use of an illegal drug
to the extent that the individual cannot reasonably be expected
to seek recovery under this act or as otherw se provided for by
| aw. For a defendant, the statute of |imtations under this
section shall be tolled until six nonths after the defendant is
convicted of a violation of Federal or State Law set forth in
section 11(b) or as otherw se provided by |aw.

(c) dains antedating act.--The statute of limtations under
subsection (a) for an action based on participation in the
illegal drug market prior to the effective date of this act
shall not begin to run until the effective date of this act.
Section 14. Representation for Comonweal th and political

subdi vi si ons.

The Attorney Ceneral or a district attorney may represent the
Commonweal th or a political subdivision in an action brought
under this act.

Section 15. Stay of action.

On notion by a governnental agency involved in an official
i nvestigation or prosecution that involves the illegal drug
mar ket plead in an action under sections 4 or 5, such action
shall be stayed until conpletion of the crimnal investigation
or prosecution that gave rise to the notion.

Section 16. Effective date.

This act shall take effect in 60 days.
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