PRINTER S NO. 926

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 868 =%

I NTRODUCED BY S. H SM TH, TANGRETTI, HERSHEY, ARGALL, CAWEY,
GEl ST, GEORGE, HALUSKA, HENNESSEY, HERMAN, LAUGHLIN, LEH
M COZZI E, ROSS, SAYLOR, SERAFI NI, STABACK, STERN, SURRA,
TI GUE, TRELLO AND YOUNGBLOOD, MARCH 10, 1999

REFERRED TO COWM TTEE ON ENVI RONMENTAL RESOURCES AND ENERGY,
MARCH 10, 1999
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AN ACT

Providing inmunity for certain persons who reclaimcertain
abandoned | ands or abate certain water pollution.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Environnental
Good Sanaritan Act.
Section 2. Findings.

The CGeneral Assenbly finds and declares as foll ows:

(1) This Commonweal th's long history of mning and the
extraction of oil and gas has left sonme | ands and waters
unr ecl ai med and pol | ut ed.

(2) These abandoned | ands and polluted waters are
unproductive, erode the tax base and are serious inpedi nents
to the economc welfare and growmh of this Commonweal th

(3) The unreclainmed |ands and polluted waters present a
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danger to the health, safety and welfare of the people and

t he environment.

(4) This Commonweal t h does not possess sufficient
resources to reclaimall the abandoned | ands and to abate the
wat er pol | ution.

(5) Nunerous | andowners, citizens, watershed
associ ations, environnental organizations and governnent al
entities who do not have a | egal responsibility to reclaim
t he abandoned | ands or to abate the water pollution are
interested in addressing these problens but are reluctant to
engage in such reclamati on and abatenent activities because
of potential liabilities associated with the reclamation and
abatement activities.

(6) It is in the best interest of the health, safety and
wel fare of the people of this Commonweal th and the
envi ronnment to encourage reclamation of the abandoned | ands
and abat ement of water pollution.

Section 3. Purpose.

This act is intended to encourage the inprovenent of |and and
wat er adversely affected by mning and oil and gas extraction,
to aid in the protection of wildlife, to decrease soil erosion,
to aid in the prevention and abatenent of the pollution of
rivers and streans, to protect and inprove the environnental
val ues of this Conmmonwealth and to elimnate or abate hazards to
health and safety. It is the intent of the General Assenbly to
encourage voluntary reclamation of |ands adversely affected by
mning or oil or gas extraction. The purpose of this act is to
i nprove water quality and to control and elimnate water
pollution resulting frommning or oil or gas extraction or

exploration by limting the liability which could arise as a
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result of the voluntary reclanmation of abandoned | ands or the
reducti on and abatenent of water pollution. This act is not
intended to limt the liability of a person who under existing
law is or may becone responsible to reclaimthe | and or address
the water pollution or anyone who by contract, order or
otherwise is required to or agrees to performthe reclamati on or
abate the water pollution.

Section 4. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Approved project.” A reclamation project or water pollution
abat enent project approved by the Departnent of Environnmental
Protection prior to conpletion.

"Consi deration."” Something of value prom sed, given or
performed i n exchange for something which has the effect of
making a | egally enforceable contract. For the purpose of this
act, the termdoes not include a prom se to a | andowner to
repair danage caused by a reclanmation project or water pollution
abat enent project when the prom se is nade i n exchange for
access to the | and.

"Departnment.” The Departnent of Environmental Protection of
t he Conmonweal t h.

"Eligible land and water.” Land and water adversely affected
by mning or oil or gas extraction and |l eft or abandoned in an
unrecl ai med or inadequately reclainmed condition or |eft
di scharging water pollution and for which no person has a
continuing reclamation or water pollution abatenent obligation.
The termshall also include | and and water adversely affected by

mning or oil or gas extraction and left in an unreclainmed or
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i nadequately reclaimed condition or |eft discharging water
pol lution for which the Departnment of Environnental Protection
has forfeited and collected the operators bonds and there is no
outstanding litigation concerning the bond forfeiture.
"Landowner." A person who holds either | egal or equitable
interest in real property.
"Mneral." Any aggregate or mass of mineral matter, whether

or not coherent, which is extracted by m ning, including, but

not limted to, |inestone, dolomte, sand, gravel, slate,
argillite, diabase, gneiss, mcaceous sandstone known as
bl uest one, rock, stone, earth, fill, slag, iron ore, zinc ore,

vermculite, clay and anthracite and bitum nous coal.

"Person.” A natural person, partnership, association,
associ ation nenbers, corporation, political subdivision of the
Commonweal t h, an agency, instrunmentality or entity of Federal or
State Governnent or other legal entity recognized by |aw as the
subject of rights and liabilities.

"Project work area.” That |and necessary for a person to
conplete a reclanmation project or a water pollution abatenent
proj ect .

"Recl amation project.” The restoration of eligible |ands and
water to productive use by regrading and revegetating the |and
to stable contours that blend in and conpl enent the drai nage
pattern of the surrounding terrain with no highwalls, spoi
pil es or depressions to accumnul ate water.

"Water pollution abatenment facilities.” The nethods for
treatment or abatenment of water pollution |ocated on eligible
| ands and water. These nethods include, but are not limted to,
a structure, system practice, technique or method constructed,

installed or followed to reduce, treat or abate such water
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pol | uti on.

"Wat er pollution abatenment project.” A plan for treatnent or
abat enent of water pollution | ocated on eligible | ands and
wat er. These plans include, but are not limted to, the
practices to be followed and the installation, operation and
mai nt enance of facilities to reduce, treat or abate such water
pol | uti on.

Section 5. Consultation with departnent.

(a) General rule.--Landowners and persons planning a
reclamati on project or a water pollution abatenent project nmay
notify the departnment of their proposed project. If notified,
the departnent shall reviewits files and advi se whet her any
person is legally responsible for the unreclainmed |and or the
wat er pol lution and whet her the proposed project would be
| ocated on eligible | ands and water.

(b) Inventory of projects.--The departnment shall devel op and
mai ntain a systemto inventory and record each water pollution
abat enent project and each reclamation project which is
submtted in witing, reviewed and approved by the depart nent
bef ore each project is conpleted. The approved project inventory
shall identify the | and contai ning the project work area and
each | andowner and each person who, through participation in the
recl amati on project or water pollution abatenent project, is
entitled to the protections and imunities provided by this act.

(c) Nature of departnment approval and identification.--For
the purposes of 2 Pa.C.S. Ch. 5 Subch. A (relating to practice
and procedure of Commonweal t h agencies), the act of July 13,
1988 (P.L.530, No.94), known as the Environnmental Hearing Board
Act, and the Environnental Hearing Board' s regulation at 25 Pa.

Code Ch. 1021 (relating to practice and procedures), the
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foll owi ng shall not be an adjudication or an action:

(1) The departnent's approval or disapproval of a
recl amati on project or a water pollution abatenent project.

(2) The departnment's identification or failure to
identify in the approved project inventory |and containing
the project work area or a | andowner or a person who
participated in a reclamation project or in a water pollution
abat enent proj ect.

(d) Presunptions.--

(1) Every landowner and person identified in the
approved project inventory shall be presunmed to be covered by
the protections and inmunities provided by this act. This
presunption may be rebutted by clear and convincing evidence
that the | andowner or person did not participate in an
approved reclamation project or water pollution abatenent
proj ect .

(2) A landowner or a person who participates in a
reclamati on project or a water pollution abatenent project
which is not an approved project is eligible for the
protections and i Mmunities provided by this act but shall not
be entitled to the presunption provided by paragraph (1).

Section 6. Landowner liability limtation and exceptions.

(a) General rule.--Except as specifically provided in
subsections (b) and (c), a I andowner who provi des access to the
| and, wi thout charge or other consideration, which results in
the inplenentation of a reclamation project or a water pollution
abat enent project:

(1) Shall be imune fromliability for any injury or
damage suffered by the person inplenenting the reclamation

project or the water pollution abatenent project while the
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person is within the project work area.

(2) Shall be imune fromliability for any injury to or
damage suffered by a third party which arises out of or
occurs as a result of an act or om ssion of a person
i npl enmenting a reclanmation project or water pollution
abat enent project which occurs during the inplenentation of
the reclamation project or the water pollution abatenent
proj ect .

(3) Shall be imune fromliability for any injury to or
damage suffered by a third party which arises out of or
occurs as a result of a reclamation project or a water
pol | uti on abat ement project.

(4) Shall not be deened to assune | egal responsibility
for or incur liability for any pollution resulting froma
recl amati on project or water pollution abatenent project.

(5) Shall not be subject to a citizen suit filed
pursuant to section 601 of the act of June 22, 1937
(P.L.1987, No.394), known as The Clean Streans Law, for
pollution resulting froma reclamation project or water
pol | uti on abat ement project.

(6) Shall be imune fromliability for the operation,
mai nt enance or repair of the water pollution abatenent
facilities constructed or installed during the project unless
t he | andowner negligently damages or destroys the water
pol lution abatenment facilities or denies access to those
persons who operate, maintain or repair the water pollution
abatement facilities.

(b) Duty to warn.--A | andowner shall warn a person

i npl enenting a reclanmation project or water pollution abatenent

30 project of known, |atent, dangerous conditions |ocated on the
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proj ect work area which known, |atent, dangerous conditions are
not the subject of the reclamation project or the water
pol l uti on abatement project. Nothing in this act shall |imt in
any way or affect a landowner's liability which results fromthe
| andowner's failure to warn of such known, |atent, dangerous
condi ti ons.

(c) Exceptions to inmunity.--Nothing is this act shall limt
in any way or affect a |landowner's liability which results from
a reclamation project or water pollution abatenment project and
whi ch woul d ot herwi se exi st:

(1) For injury or damage resulting fromthe | andowner's
acts or om ssions which are reckless or constitute gross
negligence or willful m sconduct.

(2) Were the | andowner charges an access fee or
requires other consideration before allow ng access to the
| and for the purpose of inplenenting a reclamation project or
wat er pollution abatenment project or to operate, maintain or
repair water pollution abatenent facilities constructed or
installed during a water pollution abatenent project.

(3) For the landowner's unlawful activities.

Section 7. Project liability limtation and excepti ons.

(a) General rule.--Except as specifically provided in
subsection (b), a person who inplenents or participates in a
recl amati on project or a water pollution abatenent project:

(1) Shall be imune fromliability for any injury to or
damage suffered by a person which arises out of or occurs as
a result of the water pollution abatenent facilities
constructed or installed during the water pollution abatenent
proj ect .

(2) Shall be imune fromliability for any pollution
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emanating fromthe water pollution abatenent facilities

constructed or installed during the water pollution abatenent

proj ect unless the person affects an area that is
hydrol ogi cal |y connected to the water pollution abatenent
project work area and causes increased pollution by

activities which are unrelated to the inplenentation of a

wat er pol |l uti on abatenment project.

(3) Shall not be deened to assume responsibility for or
incur liability for the operation, maintenance and repair of
the water pollution abatenent facilities constructed or
installed during the water pollution abatenent project.

(4) Shall not be subject to a citizen suit under section
601 of the act of June 22, 1937 (P.L.1987, No.394), known as
The C ean Streans Law, for pollution emanating fromthe water
pol lution abatenment facilities constructed or installed
during the water pollution abatenent project.

(b) Exceptions.--Nothing in this act shall imt in any way
the liability of a person who inplenents or participates in a
reclamati on project or a water pollution abatenent project which
l[iability results fromthe reclamation project or the water
pol | uti on abat ement project and which woul d ot herw se exi st:

(1) For injury or damage resulting fromthe person's
acts or om ssions which are reckless or constitute gross
negli gence or willful m sconduct.

(2) For the person's unlawful activities.

Section 8. Permits and zoni ng.

Not hing in this act shall be construed as waiving any
exi sting permt requirenents or waiving any |ocal zoning
requirenents.

Section 9. Relationship to Federal and State prograns.
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The provisions of this act shall not prevent the Commonweal th
fromenforcing requirenments necessary or inposed by the Federal
Government as a condition to receiving or maintaining program

aut hori zation, delegation, primcy or Federal funds.

1

2

3

4

5 Section 10. General permts.
6 If the departnent determines it will further the purposes of
7 this act, the departnent may issue a general permt for each

8 reclamation project or water pollution abatenent project, which
9

general permt shall:

10 (1) Enconpass all of the activities included in that
11 recl amati on project or water pollution abatenent project.
12 (2) Be issued in place of any required stream

13 encroachnment, earth di sturbance or national pollution

14 di scharge elimnation systempermts.

15 Section 11. Exceptions.

16 (a) General rule.--Any person who under existing |aw shal
17 be or may becone responsible to reclaimthe |and or treat or
18 abate the water pollution or any person who for paynent or

19 consideration or who receives sonme other benefit through a

20 contract, or any person who through a consent order and

21 agreement or otherw se agrees or is ordered to perform or

22 conplete reclamation or treat or abate water pollution as well
23 as a surety which provided a bond for the site shall not be
24 eligible for nor shall that person receive the benefit of the
25 protections and immunities avail able under this act.

26 (b) Projects near mning or coal refuse sites.--This act
27 shall not apply to a reclamation project or a water pollution
28 abatenment project that is |ocated adjacent to, hydrologically
29 connected to or in close proximty to a site permtted under the
30 act of May 31, 1945 (P.L.1198, No.418), known as the Surface
19990H0868B0926 - 10 -
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M ni ng Conservation and Reclamati on Act, the act of April 27,
1966 (1st Sp.Sess., P.L.31, No.1), known as The Bitum nous M ne
Subsi dence and Land Conservation Act, the act of Septenber 24,
1968 (P.L.1040, No.318), known as the Coal Refuse D sposal
Control Act, or the act of Decenmber 19, 1984 (P.L.1093, No.219),
known as the Noncoal Surface M ning Conservation and Recl amati on
Act, unless:

(1) The reclamation project or water pollution abatenent
project is submtted to the departnment in witing before the
project is started.

(2) The departnent finds:

(1) The reclamation project or the water pollution
abat enent project will not adversely affect the
permttee's obligations under the permt and the
appl i cabl e | aw.

(ii) The activities on the project work area cannot
be used by the pernmittee to avoid the permttee's
reclamation or water pollution treatnent or abatenent
obl i gati ons.

(3) The departnent issues a witten notice of its
findings and the approval of the project.

(c) Projects in lieu of civil penalties.--This act shall not
apply to a reclanmation project or a water pollution abatenent
project that is perfornmed in |ieu of paying civil penalties.

(d) Land Recycling and Environnental Renedi ation Standards
Act.--The act of May 19, 1995 (P.L.4, No.2), known as the Land
Recycling and Environnmental Renediation Standards Act to
reclamation projects or water pollution abatenent projects
i npl enent ed under this act.

Section 12. Regul ations.
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The departnent may pronul gate rul es and regul ati ons necessary
to inplenent the provisions of this act.
Section 13. Repeal.

Al'l acts and parts of acts are repeal ed insofar as they are
inconsistent with this act.

Section 14. Ef fecti ve date.

~N~ o o~ W ON

This act shall take effect in 60 days.
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