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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 492 %55

| NTRODUCED BY CORMAN, BELL, AFFLERBACH, BRI GHTBILL, STOUT, HART,
MOAERY, O PAKE, THOWPSQON, KASUNI C, GREENLEAF, KUKOVI CH AND
TOVLI NSON, FEBRUARY 12, 1997

REFERRED TO CONSUMER PROTECTI ON AND PROFESSI ONAL LI CENSURE
FEBRUARY 12, 1997
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AN ACT
Providing for real estate broker liens in the anmount of
conpensati on due for services rendered by the broker in
connection with certain real estate transactions.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Conmmerci al
Real Estate Broker Lien Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Broker." A person who is |icensed under the laws of this
Commonweal th to act as a real estate broker.

"Commercial real estate.” Any real estate other than

(1) Real estate containing one to four residential

units.
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(2) Real estate that is used for agricultural purposes.

The term does not include single famly residential units such
as condom ni uns, townhouses or hones in a subdivision when sold,
| eased or otherw se conveyed on a unit-by-unit basis even though
these units nmay be part of a larger building or parcel of real
estate containing nore than four residential units.
Section 3. Right to lien.

Each broker, unless enpl oyed by another broker, shall have a
lien in the amobunt of the conpensation agreed upon by and
bet ween the broker and the broker's client upon commercial real
estate or any interest in that cormmercial real estate:

(1) listed with the broker under the ternms of a witten
agreenent for the purposes of selling, |easing or otherw se
conveying any interest in the comercial real estate that is
signed by the owner or the owner's agent; and as to which the
broker or broker's enployees or independent contractors have
provi ded |icensed services that result during the termof the
witten agreenent in the procurenment of a person or entity
that is ready, willing and able to purchase, |ease or
ot herwi se accept a conveyance of the comercial real estate
or any interest in the conmercial real estate upon terns that
are provided in a witten agreenment that is signed by the
owner or the owner's agent or which are otherw se acceptabl e
to the owner or the owner's agent as evidenced by a witten
agreenent that is signed by the owner or the owner's agent;
or

(2) when a broker, pursuant to a witten agreenent with
a prospective buyer to represent the buyer as to the purchase
or other conveyance to the buyer of commercial real estate,

becomes entitled to conpensation. In the case of a tenant
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represented by a broker or other representative where the fee

or conmission is to be paid by the current owner, the right

to file a lien shall be conditioned upon the owner agreeing
in witing to pay the fee or conm ssion of the broker or

ot her representative of the tenant.

Section 4. Attachnent of |ien.

(a) Tinme and manner of attachment.--A |lien under section 3
shall attach to the commercial real estate or any interest in
the comrercial real estate upon

(1) the broker procuring a person or entity that is
ready, willing and able to purchase, |ease or otherw se
accept a conveyance of the commercial real estate upon the
terms set forth in the witten agreenent with the owner or
that is otherw se acceptable to the owner or the owner's
agent, or the broker being otherwi se entitled to a fee or
conmmi ssion under a witten agreenent that is signed by the
owner or the owner's agent; and

(2) except as provided in subsection (b), (c) or (d),

t he broker recording a notice of lien in the office of the

prot honotary in the county in which the real property or any

interest in the real property is located prior to the actual
conveyance or transfer of the comrercial real estate against
whi ch the broker is claimng a lien.

(b) Leases.--In the case of a | ease, the notice of lien
shall be recorded within 30 days of a default by the owner or
successors in interest under the terns of the conpensation
agr eenent .

(c) Witten agreenents.--1f a broker has a witten agreenent
with a prospective buyer as provided in section 3(2), the lien

shall attach upon the recording of a notice of lien by the
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broker in the office of the prothonotary of the county in which
the real property or any interest in the real property is

| ocated within 90 days after the purchase or other conveyance or
transfer to the buyer.

(d) Omner notification.--The broker shall mail a copy of the
notice of lien to the owner of the commercial real estate by
certified mail.

(e) Recording.--A broker shall not be entitled to record a
notice of or claimfor lien unless, not |ater than three days
prior to the date of conveyance, he gives witten notice of the
claimfor lien to the owner and the prospective buyer that he is
entitled to conpensation under the terns set forth in the
witten contract and intends to claima lien on the conmerci al
real property. The notice shall be served upon the owner and
prospective buyer by registered or certified mail. Wen there
are two or nore owners or two or nore prospective buyers, the
notice shall be served upon each owner and each prospective
buyer. The notice shall include a statenent of the buyer's right
to deposit funds in escrow under section 8.

(f) VLien unenforceable.--The broker's lien shall be void and
unenforceable if recording does not occur at the tine and in the
manner required by this section.

(g) Satisfaction of the lien.--In the event a lien is
recorded upon the procurenent of a person or entity that is
ready, willing and able to purchase, | ease or otherw se accept a
conveyance of conmercial property and the conveyance fails to
occur through no fault or condition of the owner, the lien
recorded by the broker pursuant to this section shall be
satisfied of record by the broker whereupon the property shal

be freed and di scharged fromsuch lien. If the broker does not
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voluntarily satisfy the lien, the owner may demand the filing of
a conplaint pursuant to section 6(e) or commence an action

agai nst the broker seeking as relief the satisfaction or
striking of the Iien. Upon finding that the lien was recorded in
bad faith, or the refusal to satisfy the lien was in bad faith

a court shall award the owner the amount of the reasonable
expenses, including attorney fees and court costs, incurred by
the owner as a result of the recording of the lien or refusal to
satisfy the lien.

Section 5. Notice of lien.

The notice of lien shall state the name of the claimnt, the
nanme of the owner, a description of the property upon which the
lien is being clained, the amount for which the lien is clained
and the real estate |icense nunber of the broker and shall be
signed and verified by the broker or by a person who is
authorized to sign on behalf of the broker and shall be
verified.

Section 6. Enforcenment of |ien.

(a) Conmencenent of proceedings.--A broker nmay bring suit to
enforce the lien in the court of common pleas in the county
where the lienis filed by filing a conplaint as set forth under
subsection (d).

(b) Tinme limtations.--The broker claimng a lien shall,
except as set forth under subsection (c), within two years after
recording the lien, conmence proceedings to enforce the lien.
Failure to conmence proceedings within two years after recording
the lien shall extinguish the |ien.

(c) Lien based on option to purchase.--A broker claimng a
I ien based upon an option to purchase shall, within six nonths

after the transfer or conveyance of the commercial real estate
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pursuant to the exercise of the option to purchase, comence
proceedi ngs to enforce the lien. Failure to conmence proceedi ngs
within this time shall extinguish the lien.

(d) Conplaint and defendants to the action.--A conpl ai nt
under this section shall contain a brief statenent of the
contract or agreenment on which the lien is founded, the date
when the contract or agreenent was nade, a description of the
services perforned, the anount due and unpaid, a description of
the property that is subject to the lien. The plaintiff shal
make all interested parties, of whose interest he is notified or
has know edge, defendants to the action. The practice and
procedure shall be governed by the Pennsylvania Rules of Cvil
Procedure and all other rules and procedures relating to civil
actions, except to the extent inconsistent with the provisions
of this section.

(e) Praecipe of the owner.--The prothonotary, upon praecipe
of the owner, shall enter a rule upon the person clainmng the
lien to file a conplaint. If a conplaint is not filed within 20
days after service of the rule, upon praecipe of the owner of
the property, the lien shall be extinguished.

(f) Satisfaction or release.--Wenever a claimfor lien
whi ch has been filed with the prothonotary is paid, the clai mant
shall mark the docket satisfied within 30 days of receipt of
paynent .

(g) Costs.--The cost of proceedings, including reasonable
attorney fees and prejudgnent interest due to the prevailing
party, shall be borne by the nonprevailing party or parties. If
nore than one party is responsible for the costs, fees and
prej udgnent interest, the costs, fees and prejudgnent interest

shall be equitably apportioned by the court anong the
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responsi bl e parties.
Section 7. Priority.

The priority of a broker's lien shall be set forth under 42
Pa.C.S. 8 8141 (relating to tinme fromwhich |liens have
priority), except that nortgages and defeasi ble deeds in the
nature of a nortgage shall have priority over a broker's lien
regardl ess of the date recorded.

Section 8. Escrow of disputed anounts.

Except as otherwi se provided in this section, whenever a
claimfor lien has been filed with the prothonotary that woul d
prevent the closing of a transaction or conveyance, an escrow
account shall be established fromthe proceeds fromthe
transacti on or conveyance in an amount that is sufficient to
rel ease the claimfor lien. The requirenent to establish an
escrow account shall not be cause for any party to refuse to
cl ose the transaction. These noneys shall be held in escrow
until the parties' rights to the escrowed noneys have been
determ ned by witten agreenent of the parties, a court of |aw
or other process as nmay be agreed to by the parties. Upon funds
in the amount of the clainmed |ien being escrowed, a rel ease of
the claimfor lien shall be provided by the broker who is
claimng the lien. The parties are not required to follow this
escrow procedure if alternative procedures which would all ow the
transaction to close are avail abl e procedures which would all ow
the transaction to close are avail able and are acceptable to the
transferee in the transaction.

Section 9. Wiver prohibited.

An agreenent to waive the right to a |ien under this act nade

cont enporaneously with the signing of the listing agreenent,

whet her dated on the date of the |isting agreenent or
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1 thereafter, shall be void and unenforceabl e.

2 Section 10. Revival of judgnent.

3 Judgnent upon a claimshall be revived within each recurring
4 five-year period. The practice and procedures to revive judgnent
5 shall be governed by 42 Pa.C. S. 8§ 5526 (relating to five year

6 limtation) and the Pennsylvania Rules of Cvil Procedure. The
7 lien of the revived judgnent shall, as in the case of the

8 original judgnent, be |imted to the Iiened property.

9 Section 11. Effective date.

10 This act shall take effect in 60 days.
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