PRI OR PRI NTER S NO. 49 PRI NTER S NO. 699

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 55 =55

| NTRODUCED BY HELFRI CK, TOM.I NSQN, PI CCOLA, SALVATORE
BRI GHTBI LL, BELL, AFFLERBACH, JUBELI RER, HART, THOMPSQON,
HECKLER, MADI GAN, MJUSTO, MJRPHY, LEMMOND AND ARMSTRONG,
JANUARY 15, 1997

SENATOR HELFRI CK, GAME AND FI SHERI ES, AS AMENDED, MARCH 11, 1997

AN ACT
Amending Title 30 (Fish) of the Pennsylvani a Consol i dated
Statutes, further providing for operating watercraft under
i nfl uence of al cohol or controlled substance, FOR CHEM CAL
TESTI NG AND REPORTS and for classification of offenses and
penal ti es.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Seetions—923(a)—and-5502 SECTION 923(A) of Title
30 of the Pennsylvania Consolidated Statutes are IS anmended to
read:
§ 923. (dassification of offenses and penalties.
(a) GCeneral rule.--The follow ng penalties shall be inposed
for violations of this title:
(1) For a summary offense of the first degree, a fine of
$100 or inprisonment not exceedi ng 90 days.
(2) For a summary offense of the second degree, a fine

of $50 or inprisonnent not exceedi ng 20 days.

(3) For a summary offense of the third degree, a fine of
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$25.
(4) For a summary offense of the fourth degree, a fine

of $10.

(5) For a m sdeneanor of the third degree, a fine of not

| ess than $250 nor nore than $5,000, or inprisonnment not
exceedi ng 90 days, or both.

(6) For a m sdeneanor of the second deqree, a fine of

not | ess than $500 nor nore than $7,500 or inprisonment not

exceedi ng two years, or both.

[(6)] (7) For a misdeneanor of the first degree, a fine
of not less than $2,500 nor nore than $10, 000, or
i mpri sonment not exceeding five years, or both.

[(7)] (8) For a felony of the third degree, a fine of
not | ess than $2,500 nor exceedi ng $15, 000, or inprisonnent
not exceedi ng seven years, or both.

* * %

SECTION 2. TITLE 30 IS AVENDED BY ADDI NG A SECTI ON TO READ:

§ 5124.1. LIQUOR OR MALT OR BREWED BEVERAGES.

(A)  CGENERAL RULE.--1N AN ACTI ON OR PROCEEDI NG UNDER THI' S

TITLE IN VH CH A VATERIAL ELEMENT OF THE OFFENSE OR ACTION | S

THAT A SUBSTANCE IS LIQUOR OR A MALT OR BREWED BEVERAGE, ALL THE

FOLLOWN NG SHALL APPLY:

(1) CHEM CAL ANALYSIS IS NOT REQUI RED TO PROVE THAT THE

SUBSTANCE |S LIQUOR OR A NALT OR BREWED BEVERAGE.

(2) CIRCUVMSTANTI AL _EVIDENCE | S SUFFI Cl ENT TO PROVE THAT

THE SUBSTANCE 1S LIQUOR OR A MALT OR BREVED BEVERAGE.

(B) EVI DENCE PRESENTED BY A DEFENDANT. - - NOTW THSTANDI NG

28 SUBSECTION (A), NOTH NG SHALL PREVENT A DEFENDANT FROM

29 PRESENTI NG EVI DENCE THAT A SUBSTANCE IS NOT_LIQUOR OR A NMALT OR

30 BREWED BEVERAGE.
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(C) APPLICABILITY.--THE PROVISIONS OF THI S SECTI ON SHALL

APPLY TO PROCEEDI NGS BROUGHT_BY OFFI CERS AUTHORI ZED TO ENFORCE

THIS TITLE UNDER THIS TITLE, TITLES 18 (RELATING TO CRI MES AND

OFFENSES), 42 (RELATING TO JUDI Cl ARY AND JUDI Cl AL_PROCEDURE) AND

NO 21), KNOWN AS THE LI QUOR CODE.

1
2
3
4
5 75 (RELATING TO VEHI CLES) AND THE ACT OF APRIL 12, 1951 (P.L.90,
6
7 SECTI ON 3. SECTION 5125(J) OF TITLE 30 I'S AMENDED TO READ:

8 8§ 5125. CHEM CAL TESTI NG TO DETERM NE AMOUNT OF ALCOHOL OR

9 CONTROLLED SUBSTANCE.

10 x x ok

11 (J) IMWNTY FROM CIVIL LIABILITY AND REPORTS. - - NO

12 PHYSI CI AN, NURSE OR TECHNI Cl AN OR HOSPI TAL EMPLOYI NG THE

13 PHYSI CI AN, NURSE OR TECHNI CIl AN AND NO OTHER EMPLOYER OF THE

14 PHYSI CI AN, NURSE OR TECHNI Cl AN SHALL BE Cl VILLY LI ABLE FOR

15 [PROPERLY] W THDRAW NG BLOOD OR OBTAI NI NG A URI NE SAMPLE AND

16 REPORTI NG TEST RESULTS TO [ THE WATERWAYS PATROLMAN] AN OFFI CER

17 AUTHORI ZED TO ENFORCE THI S TITLE AT THE REQUEST OF [ A WATERWAYS
18 PATROLMAN UNDER THI S SECTI ON] THE COVM SSI ON OR AN OFFI CER

19 AUTHORI ZED TO ENFORCE THIS TITLE. NO PHYSI Cl AN, NURSE OR

20 TECHNI Cl AN OR HOSPI TAL EMPLOYI NG THE PHYSI CI AN, NURSE OR
21 TECHNI Cl AN MAY ADM NI STRATI VELY REFUSE TO PERFORM THE TESTS AND
22 PROVIDE THE RESULTS TO THE [ WATERWAYS PATROLMAN] OFFI CER

23 AUTHORI ZED TO ENFORCE THI S TI TLE EXCEPT AS NMAY BE REASONABLY

24 EXPECTED FROM UNUSUAL CI RCUMSTANCES THAT PERTAIN AT THE TI ME THE
25 REQUEST | S MADE.

26 * x %

27 SECTI ON 4. SECTI ON 5126 HEADI NG OF TI TLE 30 IS AVENDED AND
28 THE SECTION IS AMENDED BY ADDI NG A SUBSECTI ON TO READ:

29 § 5126. REPORTS BY EMERGENCY ROOM AND MEDI CAL PERSONNEL.

30 * * %
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(O TOXICOLOGY TESTS OF VICTIMS. --1F ONE OR MORE PERSONS DI E

AS A RESULT OF A WATERCRAFT ACCI DENT, _ANY EMERGENCY ROOM OR

OTHER MEDI CAL FACILITY IN WH CH THE DECEASED VICTIM | S TREATED

SHALL TAKE BLOOD SAMPLES OF SUCH VICTI M5 AND TRANSM T_THEM

WTH N 24 HOURS FOR TESTING TO THE DEPARTMENT OF HEALTH OR A

CLI Nl CAL LABORATORY APPROVED BY THE DEPARTMENT OF HEALTH AND

SPECI FI CALLY DESI GNATED FOR SUCH PURPOSE TO DETERM NE THE DRUG

AND ALCOHOL CONTENTS OF THE BLOOD. THE PROVI SI ONS OF SUBSECTI ON

(B) SHALL APPLY TO ALL MEDI CAL PERSONNEL WHO PERFORM DUTI ES

UNDER THI S SUBSECTI ON

SECTION 5. SECTION 5502 OF TITLE 30 I'S AMENDED TO READ:
§ 5502. (Operating watercraft under influence of al cohol or
control |l ed substance.
(a) GCeneral rule.--No person shall operate or be in actual
physi cal control of the novenment of a watercraft upon, in or
t hrough the waters of this Commonweal th [while]:

(1) while under the influence of alcohol to a degree
whi ch renders the person incapable of safe operation of [the]
a watercraft;

(2) while under the influence of any controll ed
substance, as defined by the laws of this Comonweal t h and
rul es and regul ati ons pronul gated thereunder, to a degree
whi ch renders the person incapable of safe operation of a
wat ercraft;

(3) while under the conbined influence of al cohol and a

control |l ed substance to a degree which renders the person

i ncapabl e of safe operation of a watercraft; or

(4) while the anobunt of al cohol by weight in the bl ood
of [the person is 0.10%or greater.]:

(i) an adult is 0.10% or greater; or
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1 (ii) a mnor is 0.02% or greater.

2 (a.1) Prinma facie evidence.--

3 (1) It is prima facie evidence that:

4 (i) an adult had 0.10% or nore by weight of al coho

5 in his or her blood at the tine of operating or being in
6 actual physical control of the novenent of a watercraft

7 if the anount of alcohol by weight in the bl ood of the

8 person is equal to or greater than 0.10%at the tine a

9 chemical test is perforned on a sanple of the person's

10 breath, blood or urine; and

11 (ii) a mnor had 0.02% or nore by weight of al coho
12 in his or her blood at the tine of operating or being in
13 actual physical control of the novenent of a watercraft
14 if the anount of alcohol by weight in the bl ood of the

15 mnor is equal to or greater than 0.02%at the tine a

16 chemical test is perforned on a sanple of the person's

17 breath, blood or urine.

18 (2) For the purposes of this section, the chem cal test
19 of the sanple of the person's breath, blood or urine shall be
20 froma sanpl e obtai ned.
21 (b) [Legal use no] Authorized use not a defense.--The fact
22 that any person charged with violating this section is or has
23 been legally entitled to use al cohol or controlled substances is
24 not a defense to a charge of violating this section.
25 (b.1) Certain arrests authorized.--1n addition to any other
26 powers of arrest, an officer authorized to enforce this title is
27 hereby authorized to arrest without a warrant any person who the
28 officer has probable cause to believe has violated the
29 provisions of this section, regardl ess of whether the alleged

30 violation was conmitted in the presence of such officer. This
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authority to arrest extends to any hospital or other nedi cal

treatnent facility | ocated beyond the territorial limts of the

officer's political subdivision where the person to be arrested

is found or was taken for purposes of energency treatnent,

exanm nation or evaluation, provided there i s probable cause to

believe that the violation of this section occurred within the

police officer's political subdivision.

(b.2) Certain disposition prohibited.--The attorney for the

Commpnweal th shall not submt a charge brought under this

section for Accel erated Rehabilitati ve Di sposition if:

(1) The defendant has been found quilty of or accepted

Accel erated Rehabilitati ve Disposition of a charge brought

under this section within seven vears of the date of the

current offense.

(2) An accident occurred in connection with the events

surroundi ng the current offense and any person, other than

the defendant, was killed or seriously injured as a result of

t he acci dent.

(c) Penalty.--A person violating any of the provisions of
this section commits a m sdeneanor of the [third degree.] second

deqree, except that a person convicted of a third or subseguent

offense conmts a ni sdeneanor of the first degree and the

sentenci ng court shall order the person to pay a fine of not

| ess than $500 and serve a mninumterm of inprisonnent of:

(1) Not | ess than 48 consecuti ve hours.

(2) Not less than 30 days if the person has previously

accepted Accel erated Rehabilitati ve D sposition or any other

formof prelimnary di sposition, been convicted of,

adj udi cat ed del i nquent or granted a consent decree under 42

Pa.C.S. Ch. 63 (relating to juvenile matters) based on an

19970S0055B0699 - 6 -
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of fense under this section or an equi val ent offense in this

or other jurisdictions within the previ ous seven years.

(3) Not less than 90 days if the person has two or nore

ti mes previously been convicted of, adjudi cated deli nguent or

granted a consent decree under 42 Pa.C.S. Ch. 63 based on an

of fense under this section or an equi val ent offense in this

or other jurisdictions within the previ ous seven vyears.

(d) Subsequent conviction. --Acceptance of Accel er at ed

Rehabilitati ve D sposition, an adjudi cati on of deli nquency or a

consent decree under 42 Pa.C.S. Ch. 63 or any other form of

prelimnary disposition of any charge brought under this section

shall be considered a first conviction for the purpose of

conputi ng whet her a subsequent conviction of a violation of this

section shall be considered a second, third or subseguent

convi cti on.

(e) Sentencing guidelines.--The sentenci ng gui del i nes

pronul gated by the Pennsyl vani a Comm ssi on on Sent enci ng shal

not supersede the mandatory penalties of this section.

(f) Direct appeal.--The Commonwealth has the right to appeal

directly to the Superior Court any order of court which i nposes

a sentence for violation of this secti on which does not neet the

requi renents of this section. The Superior Court shall renand

the case to the sentencing court for inposition of a sentence in

accordance with the provisions of this section.

(g) City of first class.--Notw thstandi ng the provision for

direct appeal to the Superior Court, if, in a city of the first

cl ass, a person appeals froma judgnent of sentence under this

section fromthe nunicipal court to the common pleas court for a

trial de novo, the Commonweal th shall have the right to appeal

directly to the Superior Court fromthe order of the commbpn
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pl eas court if the sentence inposed is in violation of this

section. If, in acity of the first class, a person appeals to

the court of conmmpbn pleas after conviction of a violation of

this section in the nunicipal court and thereafter withdraws his

appeal to the common pl eas court, thereby reinstati ng the

j udgnent of sentence of the nunicipal court, the Commbnweal th

shall have 30 days fromthe date of the withdrawal to appeal to

the Superior Court if the sentence is in violation of this

secti on.

(h) Acceptance of ARD.--Any person who accepts Accel erated

Rehabilitati ve D sposition of any charge brought under this

section shall accept as conditions the inposition of, and the

judge shall inmpose in addition to any other condition, all of

the foll ow ngQ:

(1) A nandatory suspensi on of watercraft operating

privileges for a period of not | ess than si x nonths but not

nore than 12 nonths.

(2) A condition that the defendant, as a condition to

entering the program nmke restitution to any person who

i ncurred determ nable financial |oss as a result of the

defendant's actions which resulted in a charge of violating

this section.

(3) A condition that the defendant, as a condition to

entering the program attend and successfully conplete at his

owWn expense a conmi ssi on-approved boati ng safety course.

(4) Court supervision for a period of not |ess than six

nmonths. I n cases where the defendant is required to nmake

restitution or submt to counseling or treatnent, the court

supervi sion shall be for a period of not | ess than 12 nonths

or until the treatnent or counseling is conpleted and the
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restitution is paid in full, whichever is |onger.

(i) Prelimnary disposition revoked. --Accel er at ed

Rehabilitative D sposition or other prelimnary di sposition of

any charge of violating this section nay be revoked and the

court shall direct the attorney for the Commonwealth to proceed

on the charges as prescribed in general rules if any of the

foll ow ng circunstances occur:

(1) The defendant is charged with or colmmits an of fense

whi ch violates the provisions of this section, any crine

enunerated in 18 Pa.C.S. (relating to crines and offenses) or

any crine enunerated in 75 Pa.C.S. § 1542 (relating to

revocati on of habitual offender's license) within the

pr obati onary peri od.

(2) The defendant fails to make restituti on as provi ded

for in this section.

(3) The defendant fails to successfully conplete the

boati nqg safety course.

(4) The defendant fails to successfully conpl ete any

program of counseling or treatnent, or both, required as a

conditi on of Accelerated Rehabilitative D sposition.

(5) The defendant violates the terns and conditi ons of

Accel erated Rehabilitative D sposition in any other way.

(j) Litter collection program--In addition to the

conditions set forth under subsection (i) for Accel erated

Rehabilitati ve D sposition of any charge brought under this

section, the judge may i npose and the person shall accept the

condition that the person engage in a program of coll ecting

litter frompublic and private property al ong Commonweal th

wat er ways, especially property which is littered with al coholic

beverage containers. The duration of the person's participation
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in alitter collection programshall not exceed the durati on of

t he probati onary peri od i nposed on the person under Accel erated

Rehabilitati ve D sposition.

(k) Fees to be paid into Boat Fund.--Wth the excepti on of

court costs, program costs for counseling, treatnent or a

boati nqg safety course or any restitution referred to in this

section, any fee or financial condition i nposed by a judge as a

conditi on of Accelerated Rehabilitative D sposition or any other

prelimnary disposition of any charge under this secti on shal

be paid into the Boat Fund under section 531 (relating to

est abl i shnent and use of Boat Fund).

(1) Prelimnary hearing or arraignment.--The presiding

judicial officer at the prelimnary hearing or prelimnary

arraignnent relating to any charge of a violation of this

section shall not reduce or nodify the origi nal charges.

(m Wrk release.--In any case in which a person is

sentenced to a period of inprisonnent as a result of a

conviction for violating any provision of this section, the

judicial officer inposing that sentence shall consi der assi gni ng

that person to a daytine work rel ease program pursuant to which

the person would be required to collect litter from public and

private property, especially property which is littered with

al cohol i ¢ beverage contai ners.

(n) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Adult." A person 21 years of age or ol der.

"Mnor." A person under 21 years of age.

Section 2 6. This act shall take effect in 60 days.
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