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§ 3941. Substantial/final paynent under contract.

§ 3942. Arbitration.

Chapter 41. Purchase of Surplus Federal Property

§ 4101. Contracts with United States.

§ 4102. Bids and down paynents.

Chapter 43. Public Facilities Concessions
8§ 4301. Short title of chapter and general
§ 4302. Definitions.

§ 4303. Terms of contracts.

Chapter 45. Anti bid-Ri gging

4501. Short title of chapter.

4502. Definitions.

4503. Prohibited activities.

4504. Civil action and damages.

4505. Suspensi on or debarnent.

4506. Liability for increased costs.
4507. Noncol lusion affidavits.

4508. Responsibility for enforcenent.
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4509. I nvestigation.
The CGeneral Assenbly of the Commonweal t h
her eby enacts as foll ows:
Section 1. Title 62 of the Pennsyl vania
Statutes is anended by adding parts to read:
TI TLE 62
PROCUREMENT
Par t
. Commonweal th Procurenent Code
1. General Procurenent Provisions

PART |

provi si ons.

of Pennsyl vani a

Consol i dat ed

COMMONVEALTH PROCUREMENT  CCDE
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Chapt er
1. General Provisions
3 Procurenent Organi zation
5. Source Selection and Contract Formation
7 (Reserved)
9 Procurenent of Construction and Design Professional
Servi ces
11. (Reserved)
13. (Reserved)
10 15. Supply Managenent
11 17. Legal and Contractual Renedies
12 19. Intergovernnental Relations
13 21. Small and Di sadvant aged Busi nesses

14 23. Ethics in Public Contracting

15 CHAPTER 1
16 GENERAL PROVI SI ONS
17 Sec.

18 101. Short title of part.

19 102. Application of part.

20 103. Definitions.

21 104. Ceneral principles of |aw otherw se applicable.

22 105. Determ nations.

23 106. Public access to procurenent information.

24 107. Reciprocal limtations.

25 108. Recycled materials.

26 8§ 101. Short title of part.

27 This part shall be known and may be cited as the Commonweal t h
28 Procurenent Code.

29 8§ 102. Application of part.

30 (a) Application to Commonweal th procurenent.--This part
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applies to every expenditure of funds, other than the investnent
of funds, by Comonweal t h agenci es under any contract,
irrespective of their source, including Federal assistance
noneys except as specified in section 2108 (relating to
conpliance with Federal requirenments). This part does not apply
to grants ner—dees—+t+ EXCEPT WHERE THE PRI MARY PURPOSE OF THE
CGRANT |'S TO PROCURE THE CONSTRUCTI ON OF BUI LDI NGS FOR THE
GRANTOR. THI' S PART DCES NOT apply to contracts between
Commonweal t h agenci es or between the Comonwealth and its
political subdivisions or other governnents except as provided
in Chapter 19 (relating to intergovernnental relations). Nothing
in this part or in acconpanying regul ati ons shall prevent any
Commonweal th agency or political subdivision fromconplying with
the ternms and conditions of any grant, gift, bequest or
cooperative agreenent.

(b) Application to disposal of Comronweal th supplies.--This
part applies to the disposal of supplies of Commonwealth
agenci es.

(c) Application to General Assenbly and unified judicial
system --The Ceneral Assenbly and its agencies and the unified
judicial systemand its agencies nay use the departnent as its
pur chasi ng agency for the purchase of supplies under this part
and may use the departnment to dispose of surplus supplies under
Chapter 15 (relating to supply managenent).

(d) Application to certain entities.--Nothing in this part
shall apply to the entity created by the act of August 7, 1963
(P.L.549, No.290), referred to as the Pennsyl vani a H gher
Educati on Assi stance Agency Act.

(E) APPLI CATI ON TO MEDI CAL ASSI STANCE PROVI DERS. - - NOTHI NG I N
TH S PART SHALL APPLY TO MEDI CAL ASSI STANCE PROVI DER AGREEMENTS

19970S0005B1890 - 10 -
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1 ENTERED | NTO BY THE DEPARTMENT OF PUBLI C WELFARE UNDER THE

2 MEDI CAL ASSI STANCE PROGRANMS.

3 ) (F) Inpact on existing acts.--Nothing in this part shall <—
4 affect the scope, effect or applicability of the act of August
5 15, 1961 (P.L.987, No.442), known as the Pennsylvania Prevailing
6 Wage Act, the act of March 3, 1978 (P.L.6, No.3), known as the
7 Steel Products Procurenent Act, and the act of July 23, 1968

8 (P.L.686, No.226), entitled "An act equalizing trade practices
9 in public works procurenent; authorizing the purchase by the

10 Commonwealth, its political subdivisions, and all public

11 agencies, of alum num and steel products produced in a foreign
12 country, provided the foreign country does not prohibit or

13 discrimnate against the inportation to, sale or use in the

14 foreign country of supplies, material or equi pnent manufactured
15 in this Commonweal th; establishing procedures for determ ning
16 whether foreign countries discrimnate against supplies,

17 materials or equi pnent manufactured in this Commonweal t h; and
18 inposing penalties and providing for relief for violation of

19 this act."
20 8 103. Definitions.
21 Subj ect to additional definitions contained in subsequent
22 provisions of this part which are applicable to specific
23 provisions of this part, the follow ng words and phrases when
24 used in this part shall have the nmeanings given to themin this
25 section unless the context clearly indicates otherw se:
26 "Change order.” A witten order signed by the contracting
27 officer directing the contractor to nake changes which the
28 changes cl ause of the contract authorizes the contracting
29 officer to order. The change order may be either with the

30 consent of the contractor or a unilateral order by the

19970S0005B1890 - 11 -
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contracting officer.

"Conmonweal th agency.” An executive agency, an independent
agency or a State-affiliated entity.

"Construction.” The process of building, altering,
repairing, inproving or denolishing any public structure or
bui | di ng or other public inprovenents of any kind to any public
real property. The term does not include the routine operation
or mai ntenance of existing structures, buildings or real
property.

"Contract."” A type of witten agreenent, regardless of what
it my be called, for the procurenent or disposal of supplies,
services or construction.

"Contract nodification." A witten alteration in
speci fications, delivery point, rate of delivery, period of
performance, price, quantity or other provisions of any contract
acconpl i shed by nutual action of the parties to the contract.

"Contracting officer.” A person authorized to enter into and
adm ni ster contracts and nake witten determnations with
respect to contracts.

"Departnent.” The Departnent of General Services of the
Conmonweal t h.

"Design/Build contract.” A construction contract in which
the contractor is responsible for both the design and
construction of any public structure or building or other public
i nprovenents of any kind to any public real property.

"Enpl oyee.” An individual drawing a salary or wages froma
Commonweal t h agency, whether elected or not, and any
nonconpensat ed i ndi vi dual perform ng personal services for any
Commonweal t h agency.

"Executive agency." The Governor and the departnents,

19970S0005B1890 - 12 -
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boards, comm ssions, authorities and other officers and agencies
of the Commonweal th. The term does not include any court or

ot her officer or agency of the unified judicial system the
CGeneral Assenbly and its officers and agencies or any

i ndependent agency or State-affiliated entity.

"Firm fixed-price contract.” A contract where the total
anount to be paid to the contractor is fixed and is not subject
to adjustnment by reason of the cost experience of the
contractor. The termincludes contracts where the unit price is
set but the total price varies because actual quantities
pur chased deviate fromthe quantities estinmated to be purchased.
The term al so i ncludes contracts where the price nmay be adj usted
in accordance with a contractually established price adjustnent

provi sion which is not based upon the contractor's costs.

"I ndependent agency." Boards, comm ssions and ot her agencies

and officers of the Commonweal th which are not subject to the
policy supervision and control of the Governor. The term does
not include any State-affiliated entity, any court or other
of ficer or agency of the unified judicial system the Ceneral
Assenbly and its officers and agencies, any State-rel ated
institution, political subdivision or any |ocal, regional or
metropolitan transportation authority.

"Policy statenment.” Any docunent, except an adjudication,

19970S0005B1890 - 13 -
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regul ation or privileged comrunication prepared by a
Commonweal th agency which sets forth substantive or procedural
personal or property rights, privileges, inmmunities, duties,
liabilities or obligations of the public or any person,

i ncl udi ng any docunent interpreting or inplenenting any statute
enforced or adm nistered by the agency.

"Procurenent."” Buying, purchasing, renting, |easing,
Iicensing or otherwi se acquiring any supplies, services or
construction. The termalso includes all functions that pertain
to the obtaining of any supply, service or construction,

i ncl udi ng description of requirenments, selection and
solicitation of sources, preparation and award of contract and
all phases of contract adm nistration.

"Purchasi ng agency."” A Commonweal th agency aut horized by
this part or by other law to enter into contracts for itself or
as the agent of another Commonweal th agency. Wen purchasing for
anot her Commonweal t h agency, the purchasing agency acts on
behal f of the principal which needs the supplies, services and
construction and shall coordinate and cooperate with that
agency.

"Regulation.” A regulation as defined in 45 Pa.C. S. § 501
(relating to definitions). This termshall include the
amendnment, revision or otherwise alteration of the terns and
provi sions of a regul ation.

"Services." The furnishing of labor, tinme or effort by a
contractor not involving the delivery of a specific end product
ot her than draw ngs, specifications or reports which are nerely
incidental to the required performance. The term shall include
the routine operation or mai ntenance of existing structures,

bui l di ngs or real property. The term does not i nclude enpl oynent

19970S0005B1890 - 14 -
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agreenent s OR col | ective bargai ni ng agreenents er—agreerents
w-th—H-ti-gatien—ecensultants. The termincludes utility services
and those services fornmerly provided by public utilities such as
el ectrical, tel ephone, water and sewage service.

"Specification.” A description of the physical or functional
characteristics or the nature of a supply, service or
construction item including a description of any requirenent
for inspecting, testing or preparing a supply, service or
construction itemfor delivery.

"State-affiliated entity.” A Commonweal th authority or a
Commonweal th entity. The termincludes the Pennsyl vania Turnpi ke
Commi ssi on, the Pennsylvani a Housi ng Fi nance Agency, the
Pennsyl vani a Muni ci pal Retirenment System the Pennsyl vani a
Infrastructure Investnment Authority, the State Public School
Bui | ding Authority, the Pennsylvania Hi gher Educati onal
Facilities Authority and the State System of H gher Educati on.
The term does not include any court or other officer or agency
of the unified judicial system the General Assenbly and its
of ficers and agencies, any State-related institution, political
subdi vi sion or any l|local, regional or netropolitan
transportation authority.

"State-related institution.”™ The Pennsylvania State
University, the University of Pittsburgh, Lincoln University or
Tenpl e Uni versity.

"Statew de requirenments contract.”™ A contract entered into
by the Departnment of Ceneral Services as purchasi ng agency which
covers the annual, sem annual or quarterly contract requirenents
of all Commonweal th agencies and all ows the agencies to order
needed supplies directly fromthe contractor.

"Supplies.” Any property, including, but not limted to,

19970S0005B1890 - 15 -
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equi pnrent, materials, printing, insurance and |eases of and

i nstal | ment purchases of tangible or intangible personal

property. The term does not include real property o+, |eases of <—
real property OR ALCOHOLI C BEVERAGES OR LI QUOR PURCHASED FOR <—
RESALE BY THE PENNSYLVANI A LI QUOR CONTROL BOARD.

"Usi ng agency."” A Commonweal th agency which utilizes any
suppl i es, services or construction procured under this part.
8§ 104. Ceneral principles of |aw otherw se applicable.

Unl ess di spl aced by the particular provisions of this part,
exi sting Pennsylvania law, including Title 13 (relating to
commerci al code), shall supplenment the provisions of this part.
§ 105. Determ nations.

Witten determ nations required by this part shall be
retained in the appropriate official contract file.

8§ 106. Public access to procurenent information.

Except as provided in section 512(d) (relating to conpetitive
seal ed bi dding), any docunents created by or provided to any
Commonweal th agency for any procurenent shall be subject to
i nspection and copying only to the extent already required under
the act of June 21, 1957 (P.L.390, No.212), referred to as the
Ri ght -t o- Know Law.

§ 107. Reciprocal limtations.

(a) Short title of section.--This section shall be known and
may be cited as the Reciprocal Limtations Act.

(b) Legislative findings.--1t is hereby determ ned by the
CGeneral Assenbly to reaffirmthe |egislative findings contained
in the act of Novenber 28, 1986 (P.L.1465, No.146), known as the
Reci procal Limtations Act, and codified in this section:

(1) The award of contracts to the | owest responsible

bi dder generally provides for the nost econom cal procurenent

19970S0005B1890 - 16 -
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of supplies and construction.

(2) In sonme cases, award to the | owest responsible
bi dder may not be the nbst econom cal and practicabl e when
the best interests of the Commonweal th are concer ned.

(3) Sone states apply a preference favoring in-state
supplies or bidders or they apply a prohibition against the
use of out-of-State supplies or bidders.

(4) The application of this preference or prohibition by
ot her states dimnishes or elimnates opportunities for
bi dders and manufacturers who reside in this Commonwealth to
obtain construction contracts fromor to sell supplies to
states that have this preference, thereby resulting in the
| oss of business for resident bidders and manufacturers.
Therefore, in order to offset or counteract the
di scrimnatory practices of other states, discourage other
states fromapplying a preference and ultimtely to aid
enpl oynment, hel p busi ness and industry located in this
Commonweal th, attract new business and industry to this
Commonweal th and provide additional tax revenue both from
t hose receiving contracts and those enpl oyed by contractors,
the General Assenbly hereby declares that it is the policy of
this Coomonwealth to respond in |ike manner agai nst those
states that apply preferences or prohibitions by giving a
simlar offsetting preference to residents in this
Commonweal th and bi dders offering supplies manufactured in
this Commonweal th and by prohibiting the purchase or use of
certain supplies, in accordance with the provisions of this
secti on.

(c) Preference for supplies.--In all procurenents of

suppl i es exceedi ng the anobunt established by the departnent for

19970S0005B1890 - 17 -
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smal | procurenents under section 514 (relating to smal
procurenents), all Comobnweal th agenci es shall give preference
to those bidders or offerors offering supplies produced,
manuf act ured, m ned, grown or perforned in this Commonweal th as
agai nst those bidders or offerors offering supplies produced,
manuf act ured, m ned, grown or perforned in any state that gives
or requires a preference to supplies produced, manufactured,

m ned, grown or perfornmed in that state. The anmpunt of the
preference shall be equal to the anmount of the preference
applied by the other state for that particular supply.

(d) Preference for resident bidders or offerors.--Wen a
contract for construction or supplies exceedi ng the anmount
established by the departnent for small procurenents under
section 514 is to be awarded, a resident bidder or offeror shal
be granted a preference as agai nst a nonresident bidder or
offeror fromany state that gives or requires a preference to
bi dders or offerors fromthat state. The anount of the
preference shall be equal to the anmount of the preference
applied by the state of the nonresident bidder or offeror.

(e) Prohibition.--For public contracts exceedi ng the anount
established by the departnent for small procurenents under
section 514, no Commonweal th agency shall specify for, use or
procure any supplies which are produced, manufactured, m ned,
grown or performed in any state that prohibits the specification
for, use or procurenent of these supplies in or on its public
bui | di ngs or ot her works when these supplies are not produced,
manuf actured, m ned, grown or perforned in that state.

(f) VListing discrimnating states.--The departnent shal
prepare a list of the states which apply a preference favoring

in-State supplies or bidders or offerors or a prohibition

19970S0005B1890 - 18 -
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agai nst the use of out-of-State supplies or bidders or offerors
and shall publish the list in the Pennsylvania Bulletin. Wen a
state applies a new preference or prohibition, the departnent
shall publish that information in the Pennsylvania Bulletin as
an addition to the original Ilist.

(g) Inclusion ininvitation for bids or request for
proposals.--In all invitations for bids and requests for
proposal s for the procurenent of supplies exceedi ng the anmount
established by the departnent for small procurenents under
section 514 all Commonweal th agencies shall include a |ist of
all the states that have been found by the departnent to have
applied a preference favoring in-State supplies, bidders or
of ferors and the anount of the preference. Al invitations for
bi ds, requests for proposals and notices issued for the purpose
of securing bids or proposals for public contracts as issued by
any Comonweal t h agency exceedi ng the anmount established by the
department for small procurenents under section 514 shal
include a list of all states that have been found by the
departnment to have applied a preference for in-State bidders or
of ferors and the anount of the preference. Al invitations for
bi ds, requests for proposals and notices issued for the purpose
of securing bids or proposals for contracts for construction or
supplies as issued by any Commonweal t h agency exceedi ng the
anount established by the purchasi ng agency for snal
procurenents under section 514 shall also include a list of al
states that apply a prohibition against certain supplies and
shall inform potential bidders or offerors that they are
prohi bited fromusing supplies fromthose states. If a bid or
proposal discloses that the bidder or offeror is offering

supplies froma state which prohibits the use of out-of-State
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supplies, the bid or proposal shall be rejected.

(h) Federal funds.--The provisions of this section shall not
be applicable when the application of this section may
j eopardi ze the recei pt of Federal funds.

(i) Waiver.--The provisions of this section may be waived
when the head of the purchasing agency determnes in witing
that it is in the best interests of the Commopnweal t h.

(j) Definitions.--As used in this section, the follow ng
wor ds and phrases shall have the neanings given to themin this
subsecti on:

"Resi dent bidder or offeror.” A person, partnership,
corporation or other business entity authorized to transact
business in this Cormmonweal th and having a bona fide
establishment for transacting business in this Conmonweal th at
which it was transacting business on the date when bids or
proposal s for the public contract were first solicited.

§ 108. Recycled materials.

(a) Conmonweal th agency review --Al Commonweal t h agenci es
shall review their procurenent procedures and specifications in
accordance with section 1504 of the act of July 28, 1988
(P.L.556, No.101), known as the Minicipal Waste Pl anning,
Recycl i ng and Waste Reduction Act.

(b) Preference for recycled content.--For contracts
exceedi ng the anmount established by the departnment for snal
procurenents under section 514 (relating to small procurenents),
the contracting officer shall conply with section 1505 of the
Muni ci pal Waste Pl anni ng, Recycling and Waste Reduction Act
regarding a preference for bids containing a mninum percent age
of recycled content for the supply subject to the bid.

CHAPTER 3
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1 PROCUREMENT ORGANI ZATI ON

2 Subchapt er

3 A.  Oganization of Public Procurenent

4 B. Procurenent Policy

5 C. Powers and Duties of Departnent

6 D. Powers and Duties of the Board of Conm ssioners of

7 Public G ounds and Buil dings and the Ofice of the Budget
8 E. Coordination, Training and Education

9 SUBCHAPTER A

10 ORGANI ZATI ON OF PUBLI C PROCUREMENT

11 Sec.

12 301. Procurenent responsibility.

13 8§ 301. Procurenent responsibility.

14 (a) General organization.--Fornulation of procurenent policy
15 governing the procurenent, managenent, control and di sposal of
16 supplies, services and construction for executive and

17 independent agencies shall be the responsibility of the

18 departnent as provided for in Subchapter B (relating to

19 procurenent policy). The procurenent and supervision of the
20 procurenent of supplies, services and construction for executive
21 agencies and those i ndependent agencies for which the departnent
22 acts as purchasing agency shall be the responsibility of the
23 departnent as provided for in Subchapter C (relating to powers
24 and duties of departnent).
25 (b) Application to independent agencies. --Except as
26 otherw se specifically provided by |law and this section,
27 independent agencies shall use the departnent as their
28 purchasi ng agency for the procurenent of supplies or
29 construction. Independent agencies shall have the authority to

30 procure their own services. However, when any independent agency
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acts as its own purchasing agency it shall use the procedures
provided in this part for any procurenment of supplies, services
or construction.

(c) Exceptions for executive and i ndependent agencies.--The
foll ow ng supplies, services and constructi on need not be
procured through the departnent, nor shall the procurenent
policy be established by the department, but shall neverthel ess
be procured by the appropriate purchasi ng agency, subject to the
requi renents of this part:

(1) Bridge, highway, dam airport (except vertical
construction), railroad or other heavy or specialized
construction including:

(i) The construction of facilities and inprovenents
by the Departnment of Conservation and Natural Resources
in State parks and State forests.

(1i) Construction activities, excluding buildings,
solely within the expertise of the Departnent of
Envi ronnental Protection, including, but not limted to,
m ne reclamation, oil and gas well plugging, waste site
remedi ation, flood control and streamrehabilitation.

(2) Wbrks of art, historic objects and docunents for
acqui sition and public exhibition.

(3) Published books, maps, periodicals and technical
panphl et s.

(4) Perishable food stuffs.

(5) The procurenent of services, the renting of
machi nery and equi prent and the |icensing of specialized
conputer software by the Ofice of Attorney General, the
Department of the Auditor General and the Treasury

Depart nment .
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(d) Application to State-affiliated entities.--State-
affiliated entities may fornulate their own procurenent policy
governing the procurenent, nmanagenent, control and di sposal of
suppl i es, services and construction and may act as their own
pur chasi ng agency for the procurenent of supplies, services and
construction, but they are required to use the procedures
provided in this part for such procurenent.

SUBCHAPTER B
PROCUREMENT POLI CY
Sec.
311. Powers and duti es.
312. Procurenent regul ations.
§ 311. Powers and duti es.

Except as otherwi se provided in this part, the departnent may
pronul gate regul ati ons governi ng the procurenent, managenent,
control and disposal of any and all supplies, services and
construction to be procured by Commonweal th agencies. The
department shall consider and decide matters of policy within
the provisions of this part. The departnent may audit and
nmonitor the inplenmentation of its regulations and the
requi renents of this part.

§ 312. Procurenent regul ations.

Regul ations shall be pronul gated by the departnent as
provided in 45 Pa.C.S. Part Il (relating to publication and
ef fectiveness of Comonweal t h docunents) and by the appropriate
pur chasi ng agencies for those matters contained in section
301(c) (relating to procurenent responsibility). The regul ations
shall be subject to the act of June 25, 1982 (P.L.633, No.181),
known as the Regul atory Review Act. The departnent nmay not

del egate its power to pronul gate regul ations. No regul ati on nmay
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1 change any commtnent, right or obligation of any Commonweal t h
2 agency or of a contractor under a contract in existence on the
3 effective date of the regul ation.

4 SUBCHAPTER C

5 PONERS AND DUTI ES OF DEPARTMENT

6 Sec.

7 321. Powers and duties.

8 322. Specific construction powers, duties and procedures.

9 § 321. Powers and duties.

10 Except as otherw se specifically provided in this part, the
11 departnent shall have the follow ng powers and duties:

12 (1) Procure or supervise the procurenent of al

13 suppl i es, services and construction needed by executive

14 agenci es and those i ndependent agencies for which the

15 departnment acts as purchasi ng agency. Procurenent authority
16 may be delegated in witing by the Secretary of General

17 Servi ces.

18 (2) Exercise general supervision and control over al
19 i nventories of supplies belonging to executive agenci es.
20 (3) Sell, trade or otherw se dispose of surplus supplies
21 bel ongi ng to executive or independent agencies.
22 (4) Coordinate prograns of executive and i ndependent
23 agencies for the inspection, testing and acceptance of
24 supplies and construction to ensure availability of
25 facilities and to avoid a duplication of functions.
26 (5) Establish and maintain a central office where
27 busi nesses operating in this Conmonweal th nmay obtain
28 information pertaining to the procurenent needs of
29 Commonweal t h agenci es.
30 (6) Participate in the managenent and mai ntenance of a
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contractor responsibility programin coordination with the

O fice of the Budget and other agencies as may be directed by

t he Governor
§ 322. Specific construction powers, duties and procedures.

The foll ow ng procedure shall apply to construction to be
conpl eted by the departnent which costs nore than the anmount
establ i shed by the departnent under section 514 (relating to
smal | procurenments) for construction procurenment, unless the
work is to be done by Commonweal t h agency enpl oyees or by
inmates or patients of a Commonweal th agency institution:

(1) The Commonweal th agency or State-related institution
shall notify the departnent to have plans and specifications
for the project.

(2) Pronptly after the notice, in such cases, or
pronptly after any appropriation nade to it becones
avai |l abl e, the departnent shall, if necessary, select an
architect and/or an engi neer, in accordance with the
sel ection procedures of section 905 (relating to procurenent
of design professional services) to design the work and
prepare the specifications therefor. The departnent may, as
an alternative, enter into a design/build contract IN <—
ACCORDANCE W TH SECTI ON 511 ( RELATI NG TO METHODS OF SOURCE
SELECTI ON). Such design/build contracts shall be subject to
the requirenments of this act and the provisions of the act of
August 15, 1961 (P.L.987, No.442), known as the Pennsyl vani a
Prevai l i ng Wage Aets—and ACT. DESI GV BU LD CONTRACTS SHALL <—
ALSO BE SUBJECT TO the act of May 1, 1913 (P.L.155, No. 104),
entitled "An act regulating the letting of certain contracts
for the erection, construction, and alteration of public

buil dings,"” to the extent provided in paragraph (6).
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(3) The departnent shall enter into a contract with the
architect or engineer, which shall provide all of the
fol | ow ng:

(i) A date for the conpletion of the plans and
speci fications.

(i1i) That the plans and specifications nust neet
with the approval of the Commobnweal th agency or State-
related institution for which the building is being
erected, altered or enlarged and, in the case of an
adm ni strative board or conm ssion of the Conmobnweal th
agency with which the board or comm ssion is respectively
connected, to the extent of the type and general
character of the building, design of the floor |ayouts,
medi cal equi pnment or ot her equi pnment of a nature peculiar
to the building for which the plans and specifications
are being prepared.

(iti1) That the plans, draw ngs and specifications
nmust be approved by the departnent.

(iv) That the plans and specifications nust be
approved by the Department of Labor and Industry, the
Department of Health and the Departnent of Environnental
Protection, to the extent to which those Commonweal th
agenci es, respectively, have jurisdiction to require the
subm ssion to them for approval of certain features of
t he buil di ng.

The architect or engineer in preparing plans and

speci fications shall consult with the departnment and the
departnment shall insist upon the pronpt conpletion of the
pl ans and specifications, within the tinme prescribed in the

architect's or engineer's contracts unless it shal
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specifically agree in witing to an extension thereof.

(4) The enforcenent of all contracts provided for by
this section shall be under the control and supervision of
t he departnent. The departnent shall have the authority to
engage the services of a construction nanagenent firmto
coordinate the work of the total project. Al questions or
di sputes arising between the departnment and any contractor
with respect to any matter pertaining to a contract entered
into with the departnent or any part thereto or any breach of
contract arising thereunder shall be submtted to final and
bi nding arbitration as provided by the terns of the contract
whi ch finding shall be final and not subject to further
appeal or, if not so provided, shall be referred to the Board
of Clains as set forth in the act of May 20, 1937 (P.L.728,
No. 193), referred to as the Board of Cains Act, whose
deci sion and award shall be final and binding and concl usive
upon all parties thereto, except that either party shall have
the right to appeal fromthe decision and award as provi ded
by | aw.

(5) The departnment shall examine all bills on account of
the contracts entered into under the provisions of this
section, and, if they are correct, the departnment shal
certify that the materials have been furnished, or that the
wor k or | abor has been perfornmed in a workmanli ke nanner, and
in accordance with the contract, approve the bills and issue
its requisition therefor, or forward its certificate to the
proper Conmonweal th agency or State-related institution, as
the case may be. Progress paynents and final paynents shal
not estop the departnent frompursuing its lawful renedies

for defects in workmanship or materials or both and ot her
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(6) FOR CONSTRUCTI ON CONTRACTS WHERE THE TOTAL <—
CONSTRUCTI ON COSTS ARE LESS THAN $25, 000, THE DEPARTMENT
SHALL NOT BE REQUI RED TO COMPLY WTH THE ACT OF MAY 1, 1913
(P.L.155, NO 104), ENTITLED "AN ACT REGULATI NG THE LETTI NG OF
CERTAI' N CONTRACTS FOR THE ERECTI ON, CONSTRUCTI ON, AND
ALTERATI ON OF PUBLI C BU LDI NGS, " AND THE DEPARTMENT NAY AWARD
SUCH CONTRACTS | N ACCORDANCE W TH SECTI ON 511. All projects
equal to or exceeding $25,000 shall be subject to the act of
May 1, 1913 (P.L.155, No.104), entitled "An act regulating
the letting of certain contracts for the erection,

construction, and alteration of public buildings.” Wenever
the departnent enters into a single contract for a project,
in the absence of good and sufficient reasons, the contractor
shall pay each subcontractor within 15 days of receipt of
paynent fromthe departnment, an anount equal to the
per cent age of conpletion allowed to the contractor on the
account of the subcontractor's work. The contractor shal
al so require the subcontractor to nake simlar paynents to
hi s subcontractors.

(7) The department shall have the right to engage the
services of any architect or consulting or supervising
engi neer or engineers, whomit may deem necessary for the
proper designing of or inspection or supervision of projects
constructed, altered or enlarged by the departnment under this

section in accordance with the sel ection procedures of

secti on 905.

19970S0005B1890 - 28 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(8) Changes in scope in the plans or specifications, or
both, may be nmade after their approval only with the consent
of the Governor and all of the Commobnweal th agenci es and
State-related institutions whose approval of the original
pl ans or specifications, or both, was necessary under this
secti on.

(9) |If the appropriation is to a Comonweal th agency,
ot her than the departnent or State-related institution, the
departnent shall award and enter into the contract as agent
for the Conmonweal th agency or State-related institution to
whi ch the appropriation was nade.

SUBCHAPTER D
PONERS AND DUTI ES OF THE BOARD OF COWM SSI ONERS OF
PUBLI C GROUNDS AND BUI LDI NGS AND THE OFFI CE OF THE BUDGET
Sec.
326. Board of Comm ssioners of Public G ounds and Buil di ngs.
327. O fice of the Budget.
§ 326. Board of Conmmi ssioners of Public Gounds and Buil di ngs.
No | ease of real estate for use by an executive or
i ndependent agency and no sol e source procurenent of supplies
for an executive or independent agency for which the departnent
acts as the purchasing agency shall be valid or effective
unl ess, upon review, it is approved by the Board of
Commi ssioners of Public Gounds and Buil dings. Were the board
is review ng a proposed sole source | ease or procurenment being
subm tted pursuant to section 515 (relating to sole source
procurenent), approval of the |ease or procurenment shall require
t he unani nous vote of the board. Where the board is reviewing a
proposed non-sol e source | ease, the | ease shall be approved when

one nmenber of the board votes to approve the |ease. Al votes
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shall take place at a public meeting.
§ 327. Ofice of the Budget.

(a) Encunbrance of funds.--For executive agencies and
i ndependent agencies and State-affiliated entities where the
departnent is used as the purchasi ng agency, Ofice of the
Budget shall encunber sufficient funds for the paynent of all
i nvoi ces for the procurenment of supplies, services and
construction.

(b) Contractor responsibility program--The O fice of the
Budget shall participate in the managenent and mai nt enance of a
contractor responsibility programin coordination with the
department and ot her agencies as may be directed by the
Gover nor.

fey—Contracts—tor—servieces—Execept—for—contracts—awarded <—

. el ati ] N
p Y | hall . | ] :

(C© COWTROLLER REVI EW OF CONTRACTS FOR SERVI CES. - - <—
(1) EXCEPT FOR CONTRACTS AWARDED PURSUANT TO SECTI ON 514
( RELATI NG TO SVALL PROCUREMENTS), THE COVMPTROLLER AUTHORI ZED
I N PARAGRAPH (2) SHALL REVI EW AND APPROVE ALL CONTRACTS FOR
SERVI CES FOR:
(1) FISCAL RESPONSI BI LI TY AND BUDGETARY
APPROPRI ATENESS.
(1'1) AVAILABILITY OF FUNDS.
(2) WHERE THE SERVI CE CONTRACT IS FOR AN EXECUTI VE
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ACGENCY, | NDEPENDENT AGENCY OR STATE- AFFI LI ATED ENTI TY FOR
VWH CH THE OFFI CE OF THE BUDGET ACTS AS COMPTROLLER, THE
OFFI CE OF THE BUDGET SHALL REVI EW AND APPROVE THE CONTRACT.
VWHERE THE SERVI CE CONTRACT |'S FOR AN | NDEPENDENT AGENCY OR
STATE- AFFI LI ATED ENTI TY FOR WHI CH THE OFFI CE OF THE BUDGET
DOES NOT' ACT AS COWTROLLER, THE FI SCAL OFFI CE OR COVWPTRCLLER

OF THAT ACGENCY OR ENTITY SHALL REVI EW AND APPROVE THE

CONTRACT.

(d) Agency conptrollers.--A Conmonweal th agency conptroller
may, at his option, serve as a nonvoting nmenber of an eval uation
commttee for requests for proposals or a simlar contract
bi ddi ng or selection comrittee for the acquisition of services.

(e) Exceptions.--Notw thstanding the foregoing, subsections
(a) and (c) shall not apply to procurenents nade by the Ofice
of Attorney General, the Departnment of the Auditor General or
the Treasury Departnent. However, where the departnent is used
as the purchasing agency, the Ofice of Attorney General, the
Department of the Auditor General and the Treasury Depart nent
shall certify to the departnent that they have encunbered
sufficient funds for the procurenent.

SUBCHAPTER E
COORDI NATI ON, TRAI NI NG AND EDUCATI ON
Sec.
331. Collection of data concerning public procurenent.
332. Advi sory groups.
§ 331. Collection of data concerning public procurenent.

Al'l executive and independent agencies shall furnish such
reports as the departnment may require concerni ng usage, needs
and stock on hand, and the department nay prescribe the fornmat

and forns to be used by the agencies in requisitioning, ordering
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and reporting supplies, services and construction.
§ 332. Advisory groups.

(a) Procurenent Advisory Council.--The departnent may
establish a Procurenent Advisory Council and allocate funds for
it that may be available. If created, the council, upon adequate
public notice, shall neet at |east once a year for the
di scussi on of problens and recommendati ons for inprovenent of
t he procurenment process. Wen requested by the departnent, the
council may conduct studies, research and anal yses and make
reports and reconmmendations with respect to subjects or matters
within the jurisdiction of the departnent. The council may
consi st of any qualified persons the departnent deens
appropri at e.

(b) O her advisory groups.--The departnment nay appoi nt
advi sory groups to assist with respect to specifications or
procurenent in specific areas and with respect to any ot her
matters within the authority of the departnent.

(c) Reinbursenent of expenses.--Menbers of the council and
ot her advi sory groups may be reinbursed for expenses incurred in
the performance of their duties, subject to expenditure
limtations prescribed by the departnent.

(d) Conflict of interest.--Mnbers of the council and other
advi sory groups shall be considered State advisors under the act
of July 19, 1957 (P.L.1017, No.451), known as the State Adverse
Interest Act, and, as such, shall be subject to the prohibitions
for State advisors set forth in that act, provided that a nenber
shall not be deenmed to have an adverse interest by virtue of any
action taken by the council or other advisory groups if the
menber di scloses the conflict of interest and properly recuses

himsel f fromparticipating in any recomrendati on of the counci
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1 or an advisory group.

2 CHAPTER 5

3 SOURCE SELECTI ON AND CONTRACT FORMATI ON

4 Subchapt er

5 A. Definitions

6 B. Methods of Source Selection

7 C. Cancellation of Invitations for Bids or Requests for

8 Proposal s

9 D. Qualifications and Duties

10 E. Types of Contracts

11 F. Inspection of Plant and Audit of Records

12 G Determnations and Reports

13 SUBCHAPTER A

14 DEFI NI TI ONS

15 Sec.

16 501. Definitions.

17 8§ 501. Definitions.

18 The foll ow ng words and phrases when used in this chapter
19 shall have the meanings given to themin this section unless the
20 context clearly indicates otherw se:

21 "Established catalog price.” The price included in a

22 catalog, price list, schedule or other formthat:

23 (1) is regularly maintained by a manufacturer or

24 contractor;

25 (2) is either published or otherw se avail able for

26 i nspection by custoners; and

27 (3) states prices at which sales are currently or were
28 | ast made to a significant nunber of any category of buyers
29 or buyers constituting the general buying public for the

30 suppl i es or services involved.
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“Invitation for bids.” Al docunents, including those either
attached or incorporated by reference, used for soliciting bids.

"Life cycle cost.”" The total cost of the supply in ternms of
pur chase cost, installation cost, maintenance cost, energy cost,
supply cost and ot her costs.

"Procurenment description.” The words used in a solicitation
to describe the supplies, services or construction to be
procured. The termincludes specifications attached to or nade a
part of the solicitation.

"Request for proposals.” Al docunents, including those
ei ther attached or incorporated by reference, used for
soliciting proposals.

"Responsi bl e bidder or offeror.”™ A person who has the
capability in all respects to fully performthe contract
requirenents and the integrity and reliability which will assure
good faith performance.

"Responsi ve bidder or offeror.” A person who has subnmtted a
bid which conforns in all material respects to the invitation
for bids.

"Seal ed bid or proposal.” A bid or proposal whose contents
is not disclosed until the bid opening time or the proposal
recei pt date. Bids and proposals are typically submtted in
seal ed envel opes to neet this requirenment, but electronic
subm ssion is not prohibited so | ong as the purchasi ng agency
has the electronic capability to maintain the confidentiality of
the bid or proposal until the bid opening tinme or proposal
recei pt date.

SUBCHAPTER B
METHODS OF SOURCE SELECTI ON

Sec.
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511.
512.
513.
514.
515.
516.
517.
518.
519.
520.

§ 511.

Met hods of source sel ection.

Conpetitive seal ed biddi ng.

Conpetitive seal ed proposals.

Smal | procurenents.

Sol e source procurenent.

Enmer gency procurenent.

Mul tiple

awar ds.

Conpetitive selection procedures for certain services.

Sel ection procedure for insurance and notary bonds.

Suppl i es manuf actured by, and services perforned by,

persons with disabilities.

Met hods of source sel ection.

Unl ess ot herw se authorized by |aw, all Comonweal th agency

contracts shal

be awarded by conpetitive seal ed bi ddi ng under

section 512 (relating to conpetitive seal ed bidding) except as

provi ded in:

f or

Secti on
Secti on
Secti on
Secti on
Secti on
Secti on
certain

Secti on

513 (relati
514 (rel ati
515 (rel ati
516 (relati
517 (rel ati
518 (relati
services).

519 (relati

ng to conpetitive seal ed proposals).
ng to small procurenents).

ng to sole source procurenent).

ng to energency procurenent).

ng to multiple awards).

ng to conpetitive selection procedures

ng to selection procedure for

i nsurance and notary bonds).

Section 520 (relating to supplies manufactured by, and
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(a) Conditions for use.--Contracts shall be awarded by
conpetitive seal ed bidding except as otherw se provided in
section 511 (relating to nethods of source sel ection).

(b) Invitation for bids.--An invitation for bids shall be
i ssued and shall include a procurenent description and al
contractual terms, whenever practical, and conditions applicable
to the procurenent.

(c) Public notice.--Adequate public notice of the invitation
for bids shall be given a reasonable tine prior to the date set
for the opening of bids. The purchasing agency shall establish
witten policies and may pronul gate regul ati ons regardi ng
nmet hods of public notice. The method of public notice may
i ncl ude any of the follow ng:

(1) Electronic publication which is accessible to the
general public.
(2) Advertisenent as provided for in 45 Pa.C. S. 8 306

(relating to use of trade publications).

(3) Issuance of invitations for bids to bidders on the
solicitation mailing |ist of the purchasi ng agency.
(4) Publication in a newspaper of general circulation.
(5) Were prequalification is a requirenent of
submtting a bid, notification to all contractors who have
been prequalified by the purchasing agency.
Copies of invitations to bid shall be nade avail able to any
i nterested person upon request to the purchasi ng agency.
Pur chasi ng agenci es may establish procedures for the
distribution of invitations to bid including the inposition of a
fee to reinburse the agency for the costs of photocopying and
mai | i ng.

(d) Bid opening.--Bids shall be opened publicly in the

19970S0005B1890 - 36 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

presence of one or nore witnesses at the tinme and pl ace
designated in the invitation for bids. The anmount of each bid
and any other relevant information as nay be specified by
regul ation, together with the nanme of each bidder, shall be
recorded. The record shall be open to public inspection.

(e) Bid acceptance and eval uation.--Bids shall be
uncondi tionally accepted without alteration or nodification
except as authorized in this part or in the invitation for bids.
Bi ds shall be eval uated based on the requirenents set forth in
the invitation for bids, which may include criteria to determ ne
acceptability such as inspection, testing, quality, worknmanship,
delivery and suitability for a particul ar purpose. Those
criteria that will affect the bid price and be considered in
eval uation for award shall be objectively nmeasurable, such as
di scounts, transportation costs and total or life cycle costs.
The invitation for bids shall set forth the evaluation criteria
to be used. No criteria my be used in bid evaluation that are
not set forth in the invitation for bids.

(f) Modification or withdrawal of bids.--

(1) Bids may be nodified or withdrawn by witten notice
or in person by a bidder or its authorized representative if
its identity is nade known and a receipt for the bidis
signed prior to the exact hour and date set for the opening
of bids. Except as otherw se provided in this part,
wi t hdrawal s and nodi fications of bids received after the
exact hour and date specified for the opening of bids shal
not be consi dered.

(2) Wthdrawal of erroneous bids after bid opening but
bef ore award based on bid m stakes shall be permtted by the

witten determ nation of the contracting officer when the
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bi dder requests relief and presents credible evidence that

the reason for the lower bid price was a clerical m stake as

opposed to a judgnment m stake and was actually due to an
unintentional arithmetical error or an unintentional om ssion
of a substantial quantity of work, |abor, material or
services made directly in the conpilation of the bid. The
request for relief and the supporting evidence nust be
received by the contracting officer within a reasonable tine
period after the bid opening. The tinme period shall be

speci fied by the departnent.

(3) The contracting officer shall not permt a
withdrawal of a bid if the withdrawal of the bid would result
in the awarding of the contract on another bid of the sane
bi dder, its partner or a corporation or business venture
owned by or in which the bidder has a substantial interest.
No bidder who is permtted to withdraw a bid shall supply any
mat erial or |labor to or perform any subcontract or other work
agreenent for any person to whom a contract or subcontract is
awarded in the performance of the contract for which the
wi t hdrawn bid was submtted, wi thout the witten approval of
the contracting officer.

(g) Award.--The contract shall be awarded within 60 days of
the bid opening by witten notice to the | owest responsible and
responsi ve bi dder whose bid neets the requirenments and criteria
set forth in the invitation for bids or all bids shall be
rej ected except as otherw se provided in this section.

Ext ensi ons of the date for the award nay be nade by nut ual
witten consent of the contracting officer and the | owest
responsi bl e and responsive bidder. Wthin 30 days of the bid

opening the contracting officer shall, if bid security was
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required by the invitation for bids, return the bid security to
all but the | owest and next-to-l|owest bidders then under
consi deration for contract award.

(h) Miltistep seal ed bidding.--Wen it is considered
i npractical to prepare initially a procurenent description to
support an award based on price, an invitation for bids may be
i ssued requesting the subm ssion of unpriced offers, to be
followed by an invitation for bids limted to those bidders
whose of fers have been qualified under the criteria set forth in
the first solicitation.

8§ 513. Conpetitive seal ed proposals.

(a) Conditions for use.--Wen the contracting officer
determines in witing that the use of conpetitive seal ed bidding
is either not practicable or advantageous to the Conmonweal th, a
contract may be entered into by conpetitive seal ed proposals.

(b) Request for proposals.--Proposals shall be solicited
t hrough a request for proposals.

(c) Public notice.--Public notice of the request for
proposal s shall be given in the same manner as provided in
section 512(c) (relating to conpetitive seal ed bidding).

(d) Receipt of proposals.--Oferors shall submt their
proposal to ensure that their proposals are received prior to
the tinme and date established for receipt of the proposals.
Proposal s shall be submtted in the format required by the
request for proposals. Proposals shall be opened so as to avoid
di scl osure of their contents to conpeting offerors.

(e) Evaluation.--The relative inportance of the eval uation
factors shall be fixed prior to opening the proposals. A
Commonweal th agency is required to invite its conptroller to

participate in the evaluation as a nonvoting nmenber of any
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eval uati on comm ttee.

(f) Discussion with responsible offerors and revision of
proposal s.--As provided in the request for proposals,

di scussi ons may be conducted with responsi ble offerors who
submt proposals determ ned to be reasonably susceptibl e of
bei ng selected for award for the purpose of clarification to
assure full understandi ng of and responsiveness to the
solicitation requirenments and for the purpose of obtaining best
and final offers. Oferors shall be accorded fair and equal
treatment with respect to any opportunity for discussion and
revi sion of proposals. In conducting discussions, there shall be
no di sclosure of any information derived from proposal s

subm tted by conpeting offerors.

(g) Award of contract.--The responsi bl e of feror whose
proposal is determned in witing to be the nbst advantageous to
t he purchasi ng agency, taking into consideration price and al
eval uation factors, shall be selected for contract negotiation.

(h) Contract negotiation.--After selection, the purchasing
agency shall proceed to negotiate a contract with the sel ected
of feror.

§ 514. Small procurenents.

If the procurenment is not the subject of a Statew de
requi renents contract between the purchasi ng agency and a
contractor, the head of the purchasi ng agency may authorize in
witing procurenents w thout formal bid procedures, not
exceedi ng the anount established by the purchasing agency. The
department may aut horize procurenent OF THE SUPPLY OR SERVI CE on <—
a no-bid basis for procurenents which do not exceed the anmount
established by the departnent for small, no-bid procurenents.

THE DEPARTMENT MAY AUTHORI ZE PROCUREMENT ON A NO-BI D BASI S FOR <—
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CONSTRUCTI ON PRQJECTS THAT DO NOT EXCEED A TOTAL CONSTRUCTI ON
COST OF $10, 000. THE AMOUNT OF $10, 000 SHALL BE ADJUSTED
ANNUALLY BY THE DEPARTMENT TO REFLECT THE ANNUAL PERCENTAGE
CHANGE I N THE COMPCOSI TE CONSTRUCTI ON COST | NDEX OF THE UNI TED
STATES DEPARTMENT OF COMMERCE OCCURRI NG ON THE ONE- YEAR PERI OD
ENDI NG DECEMBER 31 OF EACH YEAR. Procurenent requirenments shal
not be artificially divided so as to constitute a snal
procurenent under this section. Small procurenents shall be nade
in accordance with the requirenents of the witten authorization
and this section. Records of all small procurenents shall be
transmtted to the purchasi ng agency.

8§ 515. Sol e source procurenent.

A contract may be awarded for a supply, service or
construction itemw thout conpetition when the contracting
officer first determnes in witing that one of the foll ow ng
condi ti ons exists:

(1) Only a single contractor is capable of providing the
supply, service or construction.

(2) A Federal or State statute or Federal regulation
exenpts the supply, service or construction fromthe
conpetitive procedure.

(3) The total cost of the supply, service or
construction is less than the anmount established by the
departnment for small, no-bid procurenents under section 514
(relating to small procurenents).

(4) It is clearly not feasible to award the contract FOR
SUPPLI ES OR SERVI CES on a conpetitive basis.

(5) The services are to be provided by attorneys or
litigation consultants selected by the Ofice of General

Counsel, the Ofice of Attorney Ceneral, the Departnent of
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the Auditor General or the Treasury Departnent.
(6) The services are to be provided by expert w tnesses.
(7) The services involve the repair, nodification or
calibration of equipment and they are to be perfornmed by the
manuf acturer of the equi pnent or by the manufacturer's
aut hori zed deal er, provided the contracting officer
determ nes that bidding is not appropriate under the
ci rcumnst ances.
(8) The contract is for investnent advisors or managers
sel ected by the Public School Enployees' Retirenent System
the State Enployees' Retirement Systemor a State-affiliated
entity.
(9) The contract is for financial or investnent experts
to be used and sel ected by the Treasury Departnment or
financial or investnent experts selected by the Secretary of
t he Budget.
(10) ++ THE CONTRACT FOR SUPPLIES OR SERVICES is in the
best interest of the Comonweal t h.
The witten determ nation authorizing sole source procurenent
shall be included in the contract file. Wth the exception of
smal | procurenments under section 514 and energency procurenents
under section 516 (relating to enmergency procurenent), if the
sol e source procurenent is for a supply for which the departnent
acts as purchasing agency, it nust be approved by the Board of
Commi ssioners of Public Gounds and Buildings prior to the award
of a contract.
8§ 516. Energency procurenent.

The head of a purchasi ng agency nmay nmake or authorize others
to make an energency procurenent when there exists a threat to

public health, welfare or safety or circunstances outside the
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control of the agency creates an urgency of need which does not
permt the delay involved in using nore formal conpetitive

nmet hods. Wenever practical, in the case of a procurenent of a
supply, at least two bids shall be solicited. A witten

determi nation of the basis for the energency and for the

sel ection of the particular contractor shall be included in the
contract file.

§ 517. Muiltiple awards.

(a) Conditions for use.--Contracts may be entered into on a
mul ti pl e award basis when the head of the purchasing agency
determ nes that one or nore of the following criteriais
appl i cabl e:

(1) It is admnistratively or economcally inpractical
to devel op or nodify specifications for a nyriad of rel ated
suppl i es because of rapid technol ogi cal changes.

(2) The subjective nature in the use of certain supplies
and the fact that recognizing this need creates a nore
efficient use of the item

(3) It is admnistratively or economcally inpractical
to devel op or nodify specifications because of the
het er ogeneous nature of the product |ines.

(4) There is a need for conpatibility with existing
syst ens.

(5) The agency shoul d select the contractor to furnish
t he supply, service or construction based upon best val ue or
return on investnent.

(b) Solicitation process.--lnvitations to bid or requests
for proposals shall be issued for the supplies, services or
construction to be purchased.

(c) Public notice.--Public notice of the invitation for bids
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1 shall be given in the same manner as provided in section 512(c)
2 (relating to conpetitive seal ed bi ddi ng).

3 (d) Receipt of bids or proposals.--Bids shall be opened in
4 the same manner as provided in section 512(d). Proposal s shal

5 be received in the same nanner as provided in section 513(d)

6 (relating to conpetitive seal ed proposals).

7 (e) Award.--The invitation for bids or request for proposals
8 shall describe the nmethod for selection of the successful

9 bidders or offerors. There are three options:

10 (1) Awards shall be made to the | owest responsible and
11 responsi ve bidder or offeror for each designated

12 manuf act urer.

13 (2) Awards shall be made to the two or three | owest

14 responsi bl e and responsi ve bidders or offerors for each

15 desi gnat ed manuf act urer.

16 (3) Awards shall be made to all responsible and

17 responsi ve bidders or offers. The Comonweal t h agency shal
18 have the discretion to select the contractor to furnish the
19 supply, service or construction based upon best val ue or
20 return on investnent.
21 § 518. Conmpetitive selection procedures for certain services.
22 (a) Conditions for use.--The services of accountants,
23 clergy, physicians, |lawers, dentists and ot her personal
24 services which are not performed by other Comonweal t h enpl oyees
25 shall be procured in accordance with this section except as
26 authorized under section 514 (relating to small procurenents),
27 515 (relating to sole source procurenent) or 516 (relating to
28 energency procurenent).
29 (b) Statenment of qualifications.--Persons engaged in

30 providing the types of services specified in subsection (a) may
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submt statenments of qualifications and expressions of interest
in providing these services. The contracting officer nmay specify
a uniformformat for statenments of qualifications. Persons may
anend these statenments at any tine by filing a new statenent.

(c) Request for proposals.--Adequate notice of the need for
the services specified in subsection (a) shall be given by the
pur chasi ng agency through a request for proposals. The request
for proposals shall describe the services required, list the
type of information required of each offeror and state the
relative inportance of the particular informtion.

(d) Discussions.--The contracting officer may conduct
di scussions with any offeror who has submtted a proposal to
determ ne the offeror's qualifications for further
consi deration. Discussions shall not disclose any information
derived from proposals submtted by other offerors.

(e) Award.--Award shall be nmade to the offeror determined in
witing by the contracting officer to be best qualified based on
the evaluation factors set forth in the request for proposals.
Fair and reasonabl e conpensation shall be determ ned through
negoti ation. If conpensation cannot be agreed upon with the best
qualified offeror, then negotiations will be formally term nated
with the selected offeror. If proposals were subnitted by one or
nore other offerors determ ned to be qualified, negotiations may
be conducted with the other offeror or offerors in the order of
their respective qualification ranking. The contract may be
awarded to the offeror then ranked as best qualified if the
anount of conpensation is determned to be fair and reasonabl e.
8§ 519. Selection procedure for insurance and notary bonds.

(a) Conditions for use.--lnsurance and notary bonds shall be

procured by the departnent in accordance with this section
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1 except as authorized under section 515 (relating to sole source
2 procurenent) or 516 (relating to emergency procurenent).

3 (b) Statenment of qualifications.--1nsurance and bond

4 carriers may submit statenents of qualifications and expressions
5 of interest in providing insurance or notary bonds. The

6 department nmay specify a uniformformat for statenents of

7 qualifications.

8 (c) Request for proposals.--Adequate notice of the need for
9 insurance or notary bond coverage shall be given by the

10 purchasi ng agency through a request for proposals. The request
11 for proposals shall describe the type of insurance or bond

12 coverage required and |ist the type of information and data

13 required of each offeror.

14 (d) Receipt of proposals.--Oferors shall submt their

15 proposals prior to the tinme and date specified.

16 (e) Discussions with responsible offerors and revision to
17 proposal s.--Di scussions and negoti ati ons may be conducted with
18 responsible offerors who submt proposals determ ned to be

19 reasonably susceptible of being selected for award. O ferors
20 shall be accorded fair and equal treatnment with respect to any
21 opportunity for discussion, negotiation and revision of
22 proposals. Revisions nay be permtted after subm ssions and
23 prior to award for the purpose of obtaining best and final
24 offers.
25 (f) Award.--Award shall be made to the offeror whose
26 proposal is determned in witing by the departnent to be the
27 nost advantageous to the Commonweal th based on criteria
28 determ ned by the departnent, including the coverage offered and
29 the cost of the prem um

30 8§ 520. Supplies manufactured by, and services perforned by,
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persons with disabilities.

(A) CENERAL RULE. - - CONTRACTS FOR SUPPLI ES MANUFACTURED BY
AND SERVI CES PERFORMED BY PERSONS W TH DI SABI LI TI ES SHALL BE
ENTERED | NTO I N ACCORDANCE W TH THI' S SECTI ON W THOUT THE
REQUI REMENT FOR COWVPETI TI VE BI DDI NG

(b) Fair market price.--Upon request from-an—agencyfor
persons—wth—disabities OF THE DEPARTMENT and notice to the

pur chasi ng agency, the departnent shall determne the fair

mar ket price of any supply manufactured by, or service perforned
by, persons with disabilities and offered for sale to any
Commonweal t h agency by an agency for persons with disabilities.
The departnent shall revise the prices in accordance with
changi ng mar ket conditi ons.

(c) Distribution.--At the request of the departnment, the
Department of Public Welfare, or a nonprofit agency with the
approval of the Department of Public Wl fare, shall facilitate
the distribution of orders for supplies manufactured by or
services performed by persons with disabilities anong agencies
for persons with disabilities.

(d) Procurenent of supplies nmanufactured by, and services
performed by, persons with disabilities.--Except as provided in
subsection (e), all supplies manufactured by, and services
furni shed by, persons with disabilities shall be procured in
accordance with applicabl e specifications of the department or
ot her Commonweal t h agenci es from any agency for persons wth

di sabilities whenever the supplies and services are avail abl e at
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a price determ ned by the departnent to be the fair market
price. The head of a purchasi ng agency shall annually discuss
its needs for supplies or services with the ANY agency for
persons with disabilities.

(e) Procurenent from Commonweal th agency.--1f any supply
manuf actured by, or any service perforned by, persons with
disabilities and offered for sale is available for procurenent
from any Commonweal th agency and this part or any other statute
requires the procurenent of the supply or service fromthe
Commonweal t h agency, then the procurenent of the supply or
service shall be nmade in accordance with the other provisions.

(F) EXCEPTI ON. - - NOTW THSTANDI NG SUBSECTI ON (H), WHEN THE
COVMONVEALTH ENTERS | NTO A CONTRACT UNDER THI S SECTI ON FOR THE
OPERATI ON OF THE COMMONWEALTH S DRI VER S LI CENSE PHOTO CENTERS,
AT LEAST 70% OF THE AMOUNT PAI D BY THE COMMONWEALTH SHALL BE
USED TO COVER PAYMENT OF WAGES AND SALARI ES TO PERSONS W TH
DI SABI LI TITES AND TO COVER ACTUAL MANUFACTURI NG COSTS, REAL
ESTATE LEASE COSTS, PROPERTY | NSURANCE AND OTHER COSTS WH CH ARE
SPECI FI CALLY REQUI RED BY CONTRACT.

(G  APPLI CATI ON. - -

(1) TH' S SECTI ON SHALL NOT SUPERSEDE ANY CONTRACT
CURRENTLY I N FORCE BETWEEN A COMMONWEALTH AGENCY AND ANOTHER
PARTY.

(2) NOTHI NG IN THI'S SECTI ON SHALL BE CONSTRUED AS
CONFERRI NG UPON ANY PARTY ANY RI GHT OR | NTEREST | N ANY
CONTRACT ENTERED | NTO W TH THE COMMONWEALTH.

) (H Definitions.--As used in this section, the follow ng
wor ds and phrases shall have the neanings given to themin this
subsecti on:

"Agency for persons with disabilities.”™ Any charitable,
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nonprofit agency incorporated under the laws of this
Commonweal th and approved by the departnment through which
persons with disabilities manufacture supplies or perform
services in this Commonweal th

"Mentally retarded.” Subaverage general intellectual
functioning which originates during the devel opnental period and
is associated with the inpairnent of maturation, |earning or
soci al adj ust nment.

"Persons with a disability.” A person who is visually
inmpaired, nmentally retarded or physically disabl ed.

"Physically disabled.” A limtation of nost activities and
functioning by virtue of a severe inpairnment of the various
bodily systems which cannot be elimnated, nodified or
substantially reduced by the usual rehabilitation services and
whi ch precludes conpetitive enpl oynment.

"Supply manufactured by, or service performed by, person with
disabilities.” At least 75% of the personnel either engaged in
the direct |abor of manufacturing of a product or engaged in the
direct labor in performng a service in this Conmmonweal th nust
be visually inpaired, nentally retarded or physically disabled.
In addition, at |least 75% of the anmount paid by the Commonweal th
agency for the product or the service shall be remtted to the
agency for persons with disabilities to cover paynent of wages
and salaries to persons with disabilities and to cover other
actual manufacturing costs incurred by the agency for persons
with disabilities in manufacturing of a product.

"Visually inmpaired.” A condition in which central visual
acuity does not exceed 20/200 in the better eye with correcting
| enses or in which the widest dianmeter of the visual field

subt ends an angle no greater than 20 degrees.
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SUBCHAPTER C
CANCELLATI ON OF | NVI TATI ONS FOR BI DS OR
REQUESTS FOR PROPCSALS
Sec.
521. Cancellation of invitations for bids or requests for
proposal s.
8§ 521. Cancellation of invitations for bids or requests for
proposal s.

An invitation for bids, a request for proposals or other
solicitation may be canceled or any or all bids or proposals may
be rejected when it is in the best interests of the
Commonweal th. Bids may be rejected in part when specified in the
solicitation. The reasons for the cancellation or rejection
shall be made part of the contract file.

SUBCHAPTER D
QUALI FI CATI ONS AND DUTI ES
Sec.
531. Debarnent or suspension.
532. Prequalification of bidders and offerors.
533. Security and perfornmance bonds.
534. Cost or pricing data.
535. Printing.
§ 531. Debarnment or suspension.

(a) Authority.--After reasonable notice to the person
i nvol ved and reasonabl e opportunity for that person to be heard,
t he head of a purchasing agency, after consultation with the
head of the using agency, shall have authority to debar a person
: : L . : | of : od <
of—ot—more—thanthree—years—or—to—suspend—aperson—f+rom

L . : | of T . babl
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tor—debarent—tor—apertod—ot—net—abrethanthree—meaths— FROV
CONSI DERATI ON FOR THE AWARD OF CONTRACTS. THE DECI SI ON TO DEBAR
SHALL BE BASED UPON SUBSTANTI AL EVI DENCE THAT A CAUSE FOR
DEBARVMENT OR SUSPENSI ON UNDER SUBSECTI ON (B) HAS OCCURRED. I N
MAKI NG THE DECI SI ON OF WHETHER TO DEBAR A CONTRACTOR, THE HEAD
OF THE PURCHASI NG AGENCY SHALL TAKE | NTO CONSI DERATI ON THE
SERI QUSNESS OF ANY VI CLATI ON AND ANY M TI GATI NG FACTORS. A
DEBARMENT MAY BE FOR A PERI OD OF NOT MORE THAN THREE YEARS. THE
HEAD OF THE PURCHASI NG AGENCY MAY SUSPEND A PERSON FROM
CONSI DERATI ON FOR AN AWARD OF CONTRACTS FOR A PERIOD OF UP TO
THREE MONTHS | F THERE | S PROBABLE CAUSE FOR DEBARMENT.

(b) Causes for debarnment or suspension.--The causes for
debarnent or suspension incl ude:

(1) Conmi ssion of enbezzlenent, theft, forgery, bribery,
falsification or destruction of records, naking fal se
statements or receiving stolen property.

(2) Conmi ssion of fraud or a crimnal offense or other
i mproper conduct or know edge of, approval of, or
acqui escence in such activities by a contractor or any
affiliate, officer, enployee or other individual or entity
associ ated with:

(1) obtaining;

(ii) attenpting to obtain; or

(ti1) performng a public contract or subcontract.
The contractor's acceptance of the benefits derived fromthe
conduct shall be deemed evi dence of such know edge, approval
or acqui escence.

(3) Violation of Federal or State antitrust statutes.

(4) Violation of any Federal or State |aw regul ating

canpai gn contri buti ons.
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(5) Violations of any Federal or State environnental
I aw.

(6) Violation of any Federal or State |aw regul ating
hours of | abor, m ni num wage standards or prevailing wage
standards; discrimnation in wages; or child | abor
vi ol ati ons.

(7) Violation of the act of June 2, 1915 (P.L. 736,

No. 338), known as the Whrkers' Conpensation Act.

(8) Violation of any Federal or State |aw prohibiting
di scrimnation in enploynent.

(9) Debarnment by any agency or departnent of the Federal
Government or by any ot her state.

(10) Three or nore occurrences where a contractor has
been declared ineligible for a contract.

(11) Unsatisfactory performance, including, but not
l[imted to, any of the follow ng:

(1) Failure to conply with terns of a Comobnweal th
agency contract or subcontract, including, but not
l[imted to: willful failure to performin accordance with
the ternms of one or nore contracts, a history of failure
to perform or unsatisfactory performance of one or nore
contracts.

(i1i) Ofering unbal anced bids.

(ti1) Failure to conplete the work in the tine frane
specified in the contract.

(iv) Being declared in default on prior work or
proj ect .

(v) Failure to submt docunents, information or
forms as required by contract.

(vi) Making false statenents or failing to provide
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information or otherwi se to cooperate with the

contracting agency, the Ofice of State |Inspector Ceneral

or ot her Conmmonweal th authorities.

(vii) Discrimnation in violation of |aws or

regul ations in the conduct of business as a contractor.

(12) Any other act or om ssion indicating a | ack of
skill, ability, capacity, quality control, business integrity
or business honesty that seriously and directly affect the
present responsibility of a contractor as determ ned by the
pur chasi ng agency.

(c) Decision.--After the contractor has been given notice of
the potential debarnent and the opportunity to be heard, the
head of a purchasi ng agency shall issue a witten decision. The
deci sion shall:

(1) State the reasons for the action taken.
(2) Informthe contractor involved of the right to

judicial review as provided in subsection (e).

(d) Notice of decision.--A copy of the decision under
subsection (c) shall be delivered by registered mail to the
contractor, any other party intervening or any interested party
that has provided witten notice to the purchasing agency of
that party's interest in the decision under subsection (c).

(e) Finality of decision and appeal.--A decision under
subsection (c) shall be final and conclusive unless the
contractor appeals to the Commonweal th Court under 42 Pa.C. S. §
763(a) (1) (relating to direct appeals from governnent agencies)
wi thin 30 days after recei pt of the deci sion.

(f) Effect of suspension/debarnent.--Suspension or debarnent
of a contractor, vendor or other person shall automatically

prohi bit all Commonweal th agencies from awardi ng any contract to
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such contractor, vendor or other person or renew ng or extending
any contract with such contractor, vendor or other person,

unl ess the contracting officer determ nes that there are

conpel l'ing reasons for such award, renewal or extension and the
head of the purchasi ng agency approves the determ nation.

§ 532. Prequalification of bidders and offerors.

Prospective bidders and offerors may be prequalified for

o N o o A~ wWw N

particul ar types of supplies, services and construction.

9 8§ 533. Security and perfornmance bonds.

10 (a) Contract for supplies or services.--

11 (1) In the case of conpetitive seal ed bidding or

12 conpetitive seal ed proposals for a contract for supplies or
13 services, bidders or offerors may be required by the

14 contracting officer to provide bid or proposal security. Bid
15 or proposal security shall be in the formof a certified or
16 bank check or a bond provided by a surety conpany authori zed
17 to do business in this Commonweal th or another form of

18 security as specified in the invitation for bids or request
19 for proposals. Bid or proposal security shall be at |east in
20 t he m ni num amount or percentage of the anount of the bid as
21 shall be specified in the advertisenent, invitation for bids
22 or request for proposals.

23 (2) Wen the invitation for bids or the request for

24 proposal s requires security, nonconpliance by the bidder or
25 offeror with the instructions in the invitation for bids or
26 request for proposals requires that the bid or proposal be
27 rejected unless it is determ ned that the bid or proposal

28 fails to conply with the security requirenents in a

29 nonsubst anti al manner.

30 (3) After the bids are opened, they shall be irrevocabl e
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for the period specified in the invitation for bids or the

request for proposals except as provided in section 512(f)

(relating to conpetitive sealed bidding). If a bidder or

offeror is permtted to withdraw its bid before award, no

action shall be had agai nst the bidder or offeror or against
the bid or proposal security.

(4) A contractor may be required by the contracting
officer to provide a perfornmance bond executed by a surety
conpany aut horized to do business in this Commonweal th. In
lieu of a bond, a contractor nay provide other security as
permtted by the head of the purchasing agency. The
per f ormance bond or other required security shall be in an
anount determ ned by the head of the purchasi ng agency, and
it shall be conditioned upon the faithful performance of the
contract.

(b) Contract for construction.--Bid security and performnce
bonds as required for contracts for construction are provided
for in sections 902 (relating to bid or proposal security) and
903 (relating to contract performance and paynent bonds).

§ 534. Cost or pricing data.

(a) Submi ssion by contractor.--A contractor shall, except as
provi ded in subsection (c), submt cost or pricing data and
shall certify that, to the best of its know edge and belief, the
cost or pricing data submtted was accurate, conplete and
current as of a nutually determ ned specified date prior to the
date of:

(1) the award of any contract under section 513
(relating to conpetitive seal ed proposals) or 515 (relating
to sole source procurenent) where, under either section, the

total contract price is expected to exceed an anount
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establ i shed by the head of the purchasing agency; or

(2) the pricing of any change order or contract
nodi fication which is expected to exceed an anount
established by the head of the purchasing agency.

(b) Price adjustnent.--Any contract, change order or
contract nodification under which a certificate is required
shall contain a provision that the price to the purchasing
agency, including profit or fee, shall be adjusted to exclude
any significant suns by which the purchasing agency finds that
the price was increased because the cost or pricing data
furni shed by the contractor was inaccurate, inconplete or not
current as of the date agreed upon between the parti es.

(c) Cost or pricing data not required.--The requirenents of
this section need not be applied to contracts under any of the
foll owi ng circunstances:

(1) Wen responsive proposals are received fromtwo or
nore of ferors.

(2) Wen the contract price is based on established
catal og prices or market prices.

(3) Wen contract prices are set by statute or
regul ati on.

(4) Wen it is determined in witing by the contracting
of ficer that the requirenents of this section may be waived
and the reasons for the waivers are stated in witing.

§ 535. Printing.

No contract for printing shall be entered into with any
contractor until the purchasing agency is satisfied that the
contractor is the owner or |essee of machinery and equi pnent
necessary to properly and pronptly performany orders issued to

the contractor under the proposed printing contract.
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1 SUBCHAPTER E

2 TYPES OF CONTRACTS

3 Sec.

4 541. Approval of accounting system

5 542. Miltitermcontracts.

6 543. Effective contracts.

7 8 541. Approval of accounting system

8 No contract type shall be used unless it has been determ ned
9 inwiting by the head of the purchasing agency that:

10 (1) The proposed contractor's accounting systemw ||

11 permt tinely devel opnment of all necessary cost data in the
12 formrequired by the specific contract type contenpl at ed.

13 (2) The proposed contractor's accounting systemis

14 adequate to allocate costs in accordance with generally

15 accepted accounting principles.

16 Notwi thstanding the preceding, a contract nay be used w thout a
17 prior witten determ nati on where the contract is a firmfixed
18 price contract, or a contract awarded under section 516

19 (relating to enmergency procurenent).
20 8 542. Miltitermcontracts.
21 (a) Specified period.--A contract for supplies, construction
22 or services nay be entered into for a period of tinme deened to
23 be in the best interests of the Commonweal th. The term of the
24 contract and conditions of renewal or extension, if any, shal
25 be included in the solicitation, and funds shall be avail able
26 for the first fiscal period at the tinme of contracting. Paynent
27 and performance obligations for succeeding fiscal periods shal
28 be subject to the availability and appropriation of funds.
29 (b) Cancellation for unavailability of funds in succeeding

30 fiscal periods.--Wen funds are not appropriated or otherw se
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made avail able to support continuation of performance in a
subsequent fiscal period, the contract shall be cancel ed, and
the contractor shall be reinbursed for the reasonabl e val ue of
any nonrecurring costs incurred but not anortized in the price
of the supplies, services or construction delivered under the
contract. Such reinbursenment shall not include |oss of
anticipated profit, |oss of use of noney or admnistrative or
over head costs. The cost of cancellation may be paid from any
appropriations available for that purpose. The contractor shal
not be entitled to any rei nbursenment where the Commonweal t h

el ects not to exercise a renewal or extension option provided
for in the contract.

§ 543. Effective contracts.

(a) GCeneral rule.--Irrespective of the type of contract, no
contract shall be effective until executed by all necessary
Commonweal th officials as provided by | aw.

(b) Certain contracts.--Those Statew de requirenents
contracts where the total dollar purchasing anount, based upon
estimated quantities, is in excess of $1,000,000 shall not be
effective unless first approved by the State Treasurer. The
$1, 000, 000 anmpbunt shall be adjusted each year by the departnent
to reflect the annual percentage change in the Conposite
Construction Cost Index of the United States Departnent of
Commerce occurring in the one-year period endi ng Decenber 31
each year

SUBCHAPTER F
| NSPECTI ON OF PLANT AND AUDI T OF RECORDS
Sec.
551. Right to inspect plant.
552. Right to audit records.
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§ 551. Right to inspect plant.

The purchasi ng agency may, at reasonable tines, inspect the
part of the plant or place of business of a contractor or any
subcontractor which is related to the performance of any
contract awarded or to be awarded by the purchasi ng agency.

§ 552. Right to audit records.

(a) Audit of cost or pricing data.--The purchasi ng agency or
its designee may, at reasonable tines and places, audit the
books and records of any person who has submtted cost or
pricing data under section 534 (relating to cost or pricing
data) to the extent that the books and records relate to the
cost or pricing data. A person who receives a contract, change
order or contract nodification for which cost or pricing data is
required shall maintain the books and records that relate to the
cost or pricing data for three years fromthe date of fina
paynent under the contract unless a shorter period is otherw se
aut hori zed by the purchasing agency in witing.

(b) Contract audit.--The purchasing agency nay audit the
books and records of a contractor or any subcontractor under any
negoti ated contract or subcontract other than a firmfixed-price
contract to the extent that the books and records relate to the
performance of the contract or subcontract. The books and
records shall be maintained by the contractor for a period of
three years fromthe date of final payment under the prine
contract and by the subcontractor for a period of three years
fromthe date of final paynent under the prime contract unless a
shorter period is otherw se authorized by the purchasi ng agency
in witing.

SUBCHAPTER G
DETERM NATI ONS AND REPORTS
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Sec.

561. Finality of determ nations.

562. Anticonpetitive practices.

563. Retention of procurenent records.
564. Record of certain actions.

§ 561. Finality of determ nations.

The determ nations required by the foll ow ng sections are
final and conclusive unless they are clearly erroneous,
arbitrary, capricious or contrary to | aw

Section 512(f) (relating to conpetitive seal ed bidding).
Section 513(a) and (g) (relating to conpetitive seal ed

proposal s).

Section 515 (relating to sole source procurenent).

Section 516 (relating to emergency procurenent).

Section 518(e) (relating to conpetitive selection
procedures for certain services).

Section 519(f) (relating to selection procedure for

i nsurance and notary bonds).

Section 534(c) (relating to cost or pricing data).
Section 541 (relating to approval of accounting system.
8§ 562. Anticonpetitive practices.

Col | usi on anong bidders is unlawful. Every contract,
conbi nation or conspiracy which unreasonably restrains trade
anong bidders or offerors is unlawful. Contracts so arrived at
may be declared void at the option of the Conmonwealth. In
addition to renmedi es available to the Cormonweal th in the
Federal courts, there shall be the sane renedies in the courts
of this Commonweal th. Wien any person has reason to believe
collusion or other anticonpetitive practices have occurred anong

any bidders or offerors, a notice of the relevant facts shall be
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transmtted to the Attorney General who shall investigate the
reports.
8§ 563. Retention of procurenent records.

Al'l procurenent records, including any witten determ nations
i ssued in accordance with section 561 (relating to finality of
determ nations), shall be retained for a mninmum of three years
fromthe date of final paynent under the contract and di sposed
of in accordance with records retention guidelines and schedul es
as provided by law. In accordance with applicable |aw, al
retai ned docunents shall be nade available to the State
Treasurer, Auditor General, General Counsel, Inspector Ceneral
and Attorney Ceneral upon request.

8§ 564. Record of certain actions.

The purchasi ng agency shall maintain a record listing al
contracts made under sections 514 (relating to smal
procurenents), 515 (relating to sole source procurenent) and 516
(relating to energency procurenent) for a m ninmumof three years
fromthe date of final paynment under the contract. The record
shal I contai n:

(1) Each contractor's nane.

(2) The armount and type of each contract.

(3) Alisting of the supplies, services or construction

procured under each contract.
CHAPTER 7
(Reserved)
CHAPTER 9
PROCUREMENT OF CONSTRUCTI ON AND DESI GN
PROFESSI ONAL SERVI CES
Sec.

901. Definitions.
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902. Bid or proposal security.

903. Contract performance security and paynent bonds.
904. Copi es of bonds.

905. Procurenent of design professional services.

§ 901. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Design professional services." Those professional services
within the scope of the practice of architecture, geol ogy,
engi neering, |andscape architecture or |and surveying, including
studi es, investigations, surveying, mapping, tests, eval uations,
consul tati ons, conprehensive planning, program nmanagenent,
conceptual design, plans and specifications, value engineering,
mai nt enance manual s and ot her rel ated services associated with
research, planning, devel opnent, design, construction,
alteration or repair of real property. The termincl udes
servi ces provided under the supervision of a professional
engi neer to devel op engi neering software which will aid design
professionals in performng their work. The term does not
i ncl ude those services which are not exclusively within the
scope of architecture, geol ogy, engineering or |andscape
architecture, but which are related to capital inprovenents such
as, but not limted to, environmental hygienics, construction
managenent as described in section 322 (relating to specific
construction powers, duties and procedures), exhibit design,
fine arts or lesser arts and crafts, even though an architect,
geol ogi st, engi neer or |andscape architect nmay provide such
servi ces.

§ 902. Bid or proposal security.
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(a) Requirenent for bid security.--Bidders or offerors may
be required to provide bid or proposal security for construction
contracts. Bid or proposal security shall be in the formof a
certified or bank check or a bond provided by a surety conpany
authorized to do business in this Commonweal th or another form
of security as specified in the invitation for bids or request
for proposals.

(b) Amount of bid or proposal security.--Bid security shal
be at least in the mni mum anount or percentage of the anount of
the bid as shall be specified in the advertisenent, the
invitation for bids or the request for proposals.

(c) Rejection of bids or proposals.--Wen the invitation for
bids or the request for proposals requires security,
nonconpl i ance with the instructions in the invitation for bids
or the request for proposals requires that the bid or proposal
be rejected unless it is determned that the bid or proposal
fails to conply with the security requirenents in a
nonsubst anti al manner.

(d) Wthdrawal of bids.--After the bids are opened, they
shall be irrevocable for the period specified in the invitation
for bids except as provided in section 512(f) (relating to
conpetitive sealed bidding). If a bidder is permtted to
withdraw its bid before award, no action shall be had agai nst
t he bidder or the bid security.

8§ 903. Contract performance security and paynment bonds.

(a) Wen required and anmounts.--For construction contracts
awar ded for anopunts between $25, 000 and $100, 000, the purchasing
agency shall require contract performance security, in an anmount
equal to at |east 50% of the contract price, as the purchasing

agency, in its discretion, determ nes necessary to protect the
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interests of the Commonweal th. Wen a construction contract is
awarded i n excess of $100,000, the foll owi ng bonds shall be
delivered to the purchasi ng agency and shall be binding on the
parties upon the execution of the contract:

(1) A performance bond, executed by a surety conpany
aut hori zed to do business in this Commonweal th and nade
payable to the Commonweal th, in an anount equal to 100% of
the price specified in the contract and conditioned upon the
faithful performance of the contract in accordance with the
pl ans, specifications and conditions of the contract.

(2) A paynent bond, executed by a surety conpany
aut hori zed to do business in this Commonweal th and nade
payable to the Commonweal th, in an anount equal to 100% of
the price specified in the contract and conditioned upon the
pronpt paynment for all materials furnished or |abor supplied
or performed in the prosecution of the work. Labor or
mat erials include public utility services and reasonabl e
rental s of equi pnent for the periods when the equipnent is
actually used at the site.

(b) Protection.--A performance bond shall be solely for the
protection of the purchasing agency whi ch awarded the contract.
A paynent bond shall be solely for the protection of clainmnts
supplying | abor or materials to the prine contractor to whomthe
contract was awarded or to any of its subcontractors in the
prosecution of the work provided for in the contract, whether or
not the labor or materials constitute a conponent part of the
constructi on.

(c) Authority to require additional bonds.--Nothing in this
section shall be construed to limt the authority of the

Commonweal th agency to require a performance bond, paynent bond
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or other security in addition to those bonds or in circunstances

ot her than specified in subsection (a).

(d) Actions on paynent bonds. --

(1) Subject to paragraph (2), any claimant who has
performed | abor or furnished material in the prosecution of
the work provided for in any contract for which a paynent
bond has been gi ven under subsection (a) and who has not been
paid in full before the expiration of 90 days after the day
on which the claimnt perfornmed the |ast of the |abor or
furnished the last of the materials for which it clains
paynents nmay bring an action on the paynent bond in its own
name, in assunpsit, to recover any anount due it for the
| abor or material and nay prosecute the action to final
j udgnment and have execution on the judgnent.

(2) Any claimant who has a direct contractua
relati onship with any subcontractor of the prime contractor
who gave the paynent bond but has no contractual
rel ati onship, express or inplied, with the prime contractor
may bring an action on the paynment bond only if it has given
witten notice to the contractor within 90 days fromthe date
on which the claimnt perfornmed the |ast of the |abor or
furnished the last of the materials for which it clains
paynent, stating with substantial accuracy the anmount and the
name of the person for whomthe work was perfornmed or to whom
the material was furnished.

(3) Notice shall be served by registered mail in an
envel ope addressed to the contractor at any place where its
office is regularly maintained for the transacti on of
busi ness or served in any manner in which | egal process may

be served in the manner provided by |law for the service of a
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summons except that the service need not be made by a public

of ficer.

(e) Adjustnent of threshold anmount.--The dollar thresholds
set forth in subsection (a) shall be adjusted annually by the
departnment to reflect the annual percentage change in the
Conposition Construction Cost Index of the United States
Depart ment of Comrerce occurring in the one-year period ending
on Decenber 31 of each year.

§ 904. Copies of bonds.

(a) Copies of bonds.--The purchasing agency shall furnish a
copy of any paynent bond and the contract for which the bond was
given to any person who nmakes an application for the copy.

(b) Fee for copies.--Each applicant shall pay for each copy
of any paynent bond a fee fixed by the purchasing agency to
cover the actual cost of the preparation of the copy.

(c) Evidence.--A copy of any paynent bond and of the
contract for which the bond was given constitutes prina facie
evi dence of the contents, execution and delivery of the original
of the bond and contract.

8§ 905. Procurenent of design professional services.

(a) Applicability.--Design professional services shall be
procured as provided in this section except as authorized by
sections 514 (relating to small procurenents), 515 (relating to
sol e source procurenent) and 516 (relating to energency
procurenent).

(b) Policy.--It is the policy of this Cormobnwealth to
publicly announce all requirenents for design professional
services and to award contracts for design professional services
on the basis of denonstrated conpetence and qualification for

the types of services required. There shall be a cormittee to
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review the qualifications, experience and work of design
prof essi onal s seeking contracts wi th purchasing agenci es.

(c) Selection coommittees for Departnent of Transportation,
Depart ment of Environnmental Protection, Departnent of
Conservation and Natural Resources and State-affiliated
entities.--Wiere they are authorized by law to act as purchasing
agency for design professional services, the Departnent of
Transportation, the Departnment of Environnental Protection, the
Depart ment of Conservation and Natural Resources and State-
affiliated entities shall each establish as many sel ection
commttees as the departnment deens appropriate and a procedure
for the selection of commttee nenbers.

(d) Selection conmittee for all other Comonweal th
agenci es. - - Except as provided for in subsection (c), al
pur chasi ng agenci es shall use the selection conmttee appointed
by the Governor which shall be conposed of five nmenbers, none of
whom shal | be enpl oyees of the Commonwealth or hold any el ective
office or office in any political party. The nenbers shall be
architects, engineers or other persons know edgeable in
construction. The menbers shall serve for terns of two years and
shall not be renoved except for cause. O the original nenbers,
three shall serve for terns of two years and two for terns of
one year. Thereafter, all terns shall be for two years. Each
menber shall be reinbursed for reasonable travel and other
expenses incurred incident to attendance at neetings and to
assigned duties and al so a per diemallowance in accordance with
Commonweal th travel policies.

(e) Procedure for selection conmittees.--The sel ection
commttees shall use the procedure set forth in this subsection:

(1) The conmittee shall give public notice of projects
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1 requiring design services and publicly recomend to the

2 pur chasi ng agency three qualified design professionals for

3 each project.

4 (2) |If desired, the commttee nay conduct discussions

5 with three or nore professionals regarding anticipated design
6 concepts and proposed mnethods of approach to the assignnent.
7 The comm ttee shall select, based upon criteria established

8 by the head of the purchasi ng agency, no |less than three

9 desi gn professionals deenmed to be the nost highly qualified
10 to provide the services required. In exercising its

11 responsibility, the conmttee shall consider the follow ng

12 factors:

13 (1) An equitable distribution of contracts to design
14 pr of essi onal s.

15 (i1i) Particular capability to performthe design or
16 construction services for the contract being considered.
17 (1i1) Geographic proximty of the design

18 prof essional to the proposed facility.

19 (iv) The design professional selected has the
20 necessary avail abl e personnel to performthe services
21 required by the project.
22 (v) Any other relevant circunstances peculiar to the
23 proposed contract.
24 (f) Design professionals.--Except as provided for in
25 subsection (g), the head of the purchasing agency shall sel ect
26 design professionals as foll ows:
27 (1) Were the anount of the base construction allocation
28 is less than $20, 000, 000, the head of the purchasi ng agency
29 shall choose one of the three firnms approved by the sel ection
30 committee. The fee to be paid to the appoi nted design
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prof essi onal may be established by the selection conmttee or
may be negotiated at the discretion of the head of the
pur chasi ng agency. The $20, 000, 000 t hreshol d shall be
adj usted by the departnment to reflect the annual percentage
change in the Conposite Construction Cost Index of the United
St at es Departnent of Conmerce occurring in the one-year
period endi ng Decenber 31 each year.

(2) Were the anobunt of base construction allocation is
in excess of or equal to $20,000, 000, as annual |y adj usted,
t he head of the purchasing agency shall choose one of the
three firnms approved by the selection commttee to begin
contract negotiations. The fee to be paid to the design
prof essional and the terns of the contract between the design
prof essi onal and the departnent shall be negotiated by the
head of the purchasing agency. In negotiating the contract
and the fee, the head of the purchasing agency shall take
into account the estimted val ue, scope, conplexity,
uni queness and the professional nature of the services to be
rendered. In the event the head of the purchasing agency is
unabl e to negotiate a satisfactory contract or fee with the
appoi nted desi gn professional, negotiations with that design
prof essional shall be term nated and the head of the
pur chasi ng agency shall commence negotiations with one of the
other firms chosen by the selection conmttee. In the event
t he head of the purchasing agency is unable to negotiate a
satisfactory contract or fee with the second firm the head
of the purchasing agency shall term nate negotiations wth
t he second desi gn professional and comrence negotiation with
the third firm In the event the head of the purchasing

agency is unable to negotiate a satisfactory contract with
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any of the selected firns, the selection conmttee shal

choose additional qualified firnms and the head of the

pur chasi ng agency shall continue negotiations in accordance

with this subsection until an agreenent is reached.

(g) Selection nmethod for Departnment of Transportation,
Depart ment of Conservation and Natural Resources, Departnent of
Envi ronnental Protection and State-affiliated entities.--In the
event the Departnent of Transportation, the Departnment of
Conservation and Natural Resources, the Departnent of
Environnmental Protection or a State-affiliated entity otherw se
authorized by law to use its own selection conmttee requires
the services of a design professional, the head of the
pur chasi ng agency or a State-affiliated entity shall choose one
of the three firns approved by the selection conmttee. The head
of the purchasing agency or a State-affiliated entity shal
negotiate with the firmdetermined to be the highest qualified
firmfor design professional services at a fee which is
determned to be fair and reasonable to the Conmmonweal th. In
maki ng this decision, the head of the purchasi ng agency shal
take into account the estimted val ue, scope, conplexity and
prof essional nature of the services to be rendered. Should the
head of the purchasi ng agency be unable to negotiate a
satisfactory contract with the firmconsidered to be the nost
qualified at a fee he deternines to be fair and reasonable to
t he Commonweal th, negotiations with that firmshall be formally
term nated. The head of the purchasing agency shall then
undertake negotiations with the firmhe determ nes to be the
second highest qualified firm Failing accord with the second
nost qualified firm the head of the purchasing agency shal

formally term nate negotiations and then undertake negoti ations
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with the third highest qualified firm Should the head of the
pur chasi ng agency be unable to negotiate a satisfactory contract
with any of the selected firns, the commttee shall sel ect
additional qualified firnms, and the head of the purchasing
agency shall continue negotiations in accordance with this
section until an agreenent is reached.

CHAPTER 11

( RESERVED)

CHAPTER 13

(Reserved)

CHAPTER 15

SUPPLY MANAGEMENT

Sec.
1501. Definitions.
1502. Supply managenent regul ati ons.
1503. Proceeds from sale or disposal of surplus supplies.
1504. Exception.
§ 1501. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Excess supplies.” Al nonexpendabl e supplies having a
remai ni ng useful life but which are no | onger required by the
usi ng agency in possession of the supplies.

"Expendabl e supplies.” Al tangible supplies other than
nonexpendabl e suppl i es.

"Nonexpendabl e supplies.” Al tangi ble supplies having an
original acquisition cost of over $100 per unit and a probable
useful life of nore than one year.

"Supplies.” Supplies owned by Commonweal t h agenci es.
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"Surplus supplies.” Nonexpendabl e supplies no | onger having
any use to any Comonweal th agency. The term i ncl udes obsol ete
supplies, scrap materials and nonexpendabl e supplies that have
conpleted their useful life cycle. The term does not i ncl ude
road or bridge materials or equipnent that have been decl ared
surplus by the Departnent of Transportation under section 510 of
the act of April 9, 1929 (P.L.177, No.175), known as The
Adm ni strative Code of 1929.

§ 1502. Supply nmanagenent regul ations.

For executive and i ndependent agencies, the departnent shal
establish policy and may promnul gate regul ati ons governi ng:

(1) The nmanagenent of supplies during their entire life
cycl e.

(2) The sale, |ease or disposal of surplus supplies by
public auction, conpetitive seal ed bidding or other
appropriate nethod designated by the departnent. However, no
enpl oyee of the owning or disposing agency shall be entitled
to purchase any of these supplies except when the sale price
of the surplus supply is |ess than the anmount established by
t he departnent for perm ssible purchases by such enpl oyees.

(3) Transfer of excess supplies.

8§ 1503. Proceeds fromsale or disposal of surplus supplies.

The proceeds fromthe sale, |ease or disposal of surplus
suppl i es by an executive or independent agency shall be paid
into the State Treasury and deposited in the fund out of which
the supplies sold was originally purchased by the appropriate
credit to the then-current appropriation. The costs incurred by
the departnent in advertising or selling the supplies shall be
deducted fromthe purchase price, and that anmount shall be an

executively authorized augnentation to the appropriation from
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whi ch the costs were paid by the departnent.
§ 1504. Exception.

This chapter shall not apply to actions taken by the Ofice
of Attorney General under 42 Pa.C. S. Ch. 68 (relating to
controll ed substances forfeitures).

CHAPTER 17
LEGAL AND CONTRACTUAL REMEDI ES
Subchapt er

A.  Ceneral Provisions
Prelitigation Resolution of Controversies
Board of O ains

Solicitations or Awards in Viol ati on of Law

m O O W

| nt er est
SUBCHAPTER A
CENERAL PROVI SI ONS
Sec.
1701. Definitions.
1702. Sovereign immunity.
§ 1701. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Claimant.” A person filing a claimw th the Board of
Cl ai ns.

§ 1702. Sovereign immunity.

(a) GCeneral rule.--The General Assenbly under section 11 of
Article | of the Constitution of Pennsylvania reaffirns
sovereign imunity, and, except as otherw se provided in this
chapter, no provision of this part shall constitute a waiver of

sovereign imunity for the purpose of 1 Pa.C. S. 8§ 2310 (relating
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1 to sovereign imunity reaffirmed; specific waiver) or otherw se.
2 (b) Exception.--The Ceneral Assenbly under section 11 of

3 Article | of the Constitution of Pennsylvania does hereby waive
4 sovereign imunity as a bar to clains agai nst Commonweal th

5 agencies arising under this chapter but only to the extent set
6 forth in this chapter

7 SUBCHAPTER B

8 PREL| TI GATI ON RESOLUTI ON OF CONTROVERSI ES

9 Sec.

10 1711. Authority to resolve protests of solicitations or

11 awar ds.

12 1712. Authority to resolve contract and breach of contract

13 controversi es.

14 § 1711. Authority to resolve protests of solicitations or

15 awar ds.

16 (a) Right to protest.--An actual or prospective bidder,

17 offeror or contractor who is aggrieved in connection with the
18 solicitation or award of a contract may protest to the head of
19 the purchasing agency in witing. Al protests under this
20 subsection nust be nade within seven days after the protestant
21 knows or should have known of the facts giving rise to the
22 protest. If a protest is submtted by a protestant who did not
23 submt a bid, the protest nust be received by the head of the
24 purchasi ng agency prior to the bid opening tine or the proposal
25 receipt date or it shall be considered untinely and can be
26 disregarded by the purchasing agency.
27 (b) Authority to resolve protests.--The head of the
28 purchasi ng agency shall have the authority to settle and resol ve
29 a protest of an aggrieved bidder, offeror or contractor, actual

30 or prospective, concerning the solicitation or award of a
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contract.

(c) Decision.--If the protest is not resolved by nutual
agreenent, the head of the purchasing agency shall pronptly, but
in no event later than 120 days fromthe filing of the protest,

i ssue a decision in witing. The decision shall:
(1) State the reasons for the action taken.
(2) Informthe protestant of his right to file an action

in Commonweal th Court as provided in subsection (e).

(d) Notice of decision.--A copy of the decision under
subsection (c) shall be delivered by registered mail to the
protestant and any ot her person determ ned by the head of the
pur chasi ng agency to be affected by the decision.

(e) Finality of decision.--A decision under subsection (c)
shall be final and conclusive unless a person adversely affected
by the decision files an action based on subsection (a) in
Commonweal th Court within 14 days of receipt of the decision. No
action may be conmenced in Commonweal th Court under this
subsection until the protestant has exhausted the adm nistrative
remedi es provided for in this section.

(f) Stay of procurenents during protests.--1n the event of a
tinmely protest under subsection (a) and until the tine has
el apsed for the protestant to file an action in Comobnweal th
Court, the purchasing agency shall not proceed further with the
solicitation or wwth the award of the contract unless and until
t he head of the purchasing agency, after consultation with the
head of the using agency, nmakes a witten determ nation that the
protest is clearly without nerit or that award of the contract
wi thout delay is necessary to protect substantial interests of
t he Conmonweal t h.

§ 1712. Authority to resolve contract and breach of contract
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controversi es.

(a) Applicability.--This section applies to controversies
bet ween a Comonweal t h agency and a contractor which arise under
or by virtue of a contract between them including controversies
based upon breach of contract, m stake, m srepresentation or
ot her cause for contract nodification or rescission. Prior to
filing a claimunder this section with the Board of C ains under
the exclusive jurisdiction provided in the act of May 20, 1937
(P.L.728, No.193), referred to as the Board of Cains Act, the
claimnmust first be filed in witing with the contracting
officer within six nonths after it accrues and not thereafter.

(b) Authority.--The contracting officer is authorized to
settle and resolve a controversy described in subsection (a).

(c) Decision.--If the controversy is not resolved by nutual
agreenent, the head of the purchasing agency shall pronptly
i ssue a decision in witing. The decision shall:

(1) State the reasons for the action taken.
(2) Informthe contractor of its right to admnistrative
and judicial review as provided in this chapter.

(d) Notice of decision.--A copy of the decision under
subsection (c) shall be delivered by registered mail to the
contractor.

(e) Finality of decision.--The decision under subsection (c)
shal |l be final and conclusive unless the contractor files a
claimwith the Board of Claims within 30 days of receipt of the
deci si on.

(f) Failure to render tinely decision.--1f the contracting
of ficer does not issue the witten decision required under
subsection (c) within 120 days after witten request for a final

decision or within a |longer period as nay be agreed upon by the
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parties, then the contractor may proceed as if an adverse
deci si on had been received.
SUBCHAPTER C

BOARD OF CLAI M5
Sec.
1721. Function of Board of O ains.
1722. (Reserved).
1723. (Reserved).
1724. (Reserved).
1725. Hearings, decisions and awards.
1726. Appeal s.
§ 1721. Function of Board of d aims.

The Board of C ains created under the act of May 20, 1937
(P.L.728, No.193), referred to as the Board of Cains Act, shal
be constituted and adm nistered as provided in that act.

§ 1722. (Reserved).
§ 1723. (Reserved).
§ 1724. (Reserved).
8§ 1725. Hearings, decisions and awards.

(a) General rule.--Al hearings before the Board of C ains
under this part shall be in accordance with the procedure set
forth in the act of May 20, 1937 (P.L.728, No.193), referred to
as the Board of Clainms Act.

(b) Hearing and decision.--Al hearings before the Board of
Cl ai s or hearings before a hearing panel shall be public and
t he proceedi ngs shall be de novo. Any prior determ nations by
adm nistrative officials shall not be final or conclusive except
as provided in section 561 (relating to finality of
determ nations). The board or hearing panel shall make a

decision within a reasonable tinme fromthe date of the hearing.
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The board shall pronptly decide the contract or breach of
contract controversy and, if appropriate, make an award of a sum
that it determnes the claimant is entitled to receive.

(c) Certification of award.--The Board of C ains shal
certify an award for the purpose of entering the sanme as a
judgment in any court of record.

(d) Public records.--All papers filed under this subchapter
shall be a public record to the extent provided in the act of
June 21, 1957 (P.L.390, No.212), referred to as the Right-to-
Know Law, and shall be available to the public as provided in
t hat act.

§ 1726. Appeal s.

Any person, including a Commonweal th agency, aggrieved by a
deci sion of the Board of Cains may appeal to the Commonweal th
Court under 42 Pa.C. S. 8§ 763(a)(1l) (relating to direct appeals
from governnment agencies) within 30 days after certification of
t he deci sion.

SUBCHAPTER D
SOLI CI TATI ONS OR AWARDS | N VI OLATI ON OF LAW
Sec.
1741. Applicability.
1742. Renedies prior to execution of contract.
1743. Renedies after execution of contract.
§ 1741. Applicability.

The provisions of this subchapter apply where it is
determ ned by the contracting officer or the court that a
solicitation or award of a contract is in violation of |aw.

§ 1742. Renedies prior to execution of contract.
If prior to execution of a contract it is determned that a

solicitation or proposed award of a contract is in violation of
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law, then the renedies are limted to cancellation of the
solicitation or proposed award or revision of the solicitation
or proposed award to conply with the |aw
8§ 1743. Renedies after execution of contract.
If after the execution of a contract it is determned that a
solicitation or award of a contract is in violation of [|aw,
t hen:
(1) |If the person awarded the contract has not acted
fraudulently or in bad faith:
(i) the contract nay be ratified and affirnmed
provided it is determ ned by the purchasing agency that
doing so is in the best interest of the Commonwealt h;
(ii) the contract, with the consent of all parties,
may be nodified to conply with the Iaw, or
(ti1) the contract nay be term nated and the person
awar ded the contract shall be conpensated for the actual
expenses reasonably incurred under the contract prior to
the term nation. Such conpensation shall not include |oss
of anticipated profit, |loss of use of nobney or
adm ni strative or overhead costs.
(2) |If the person awarded the contract has acted
fraudulently or in bad faith:
(i) the contract may be decl ared voi d;
(ii) the contract, with the consent of all parties,
may be nodified to conply with the Iaw, or
(ti1) the contract nay be ratified and affirned,
provided it is determ ned by the purchasing agency, if
that action is in the best interest of the Commobnweal th
and wi thout prejudice to the right of the Commonweal th

agency to danages as nmay be appropriate.
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1 SUBCHAPTER E
2 | NTEREST
3 Sec.
4 1751. Interest.
5 § 1751. Interest.
6 Interest on anobunts ultinmately determ ned to be due shall be
7 payable at the statutory rate applicable to judgnents fromthe
8 date the claimwas filed with the contracting officer. Interest
9 on clains arising out of the provisions of section 1507 of the
10 act of April 9, 1929 (P.L.343, No.176), known as The Fi scal
11 Code, shall be payabl e as provided therein.
12 CHAPTER 19
13 | NTERGOVERNMENTAL RELATI ONS
14 Sec.
15 1901. Definitions.
16 1902. Cooperative purchasing authori zed.
17 1903. Sale, acquisition or use of supplies by a public
18 procurenent unit.
19 1904. Cooperative use of supplies or services.
20 1905. Joint use of facilities.
21 1906. Supply of personnel, information and technical services.
22 1907. Use of paynents received by a supplying public
23 procurenent unit.
24 1908. Conpliance of public procurenment units.
25 1909. Review of procurenent requirenents.
26 1910. Contract controversies.
27 1911. Ipmunity.
28 1912. Investnent nmanagenent agreenents.
29 8 1901. Definitions.
30 The foll ow ng words and phrases when used in this chapter
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shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Cooperative purchasing."” Procurenent conducted by or on
behal f of nore than one public procurenent unit or by a public
procurenent unit with an external procurenment activity.

"External procurenment activity."”™ A buying organization not
| ocated in this Comonwealth which if located in this
Commonweal th woul d qualify as a public procurenment unit. An
agency of the United States is an external procurenment activity.

"Local public procurenent unit.”™ A political subdivision,
public authority, educational, health or other institution and,
to the extent provided by law, any other entity, including a
council of governnments or an area governnent, which expends
public funds for the procurenent of supplies, services and
construction, any nonprofit corporation operating a charitable
hospital and any nonprofit fire conpany, nonprofit rescue
conpany and nonprofit anbul ance conpany.

"Public procurenment unit.” A local public procurenent unit
or a purchasi ng agency.

§ 1902. Cooperative purchasing authorized.

A public procurenment unit may either participate in, sponsor,
conduct or adm nister a cooperative purchasing agreenent for the
procurenent of any supplies, services or construction with one
or nore public procurenment units or external procurenent
activities in accordance with an agreenent entered into between
the participants. Cooperative purchasing may include, but is not
l[imted to, joint or nultiparty contracts between public
procurenent units and open-ended purchasi ng agency contracts
whi ch are nmade available to | ocal public procurenent units.

8 1903. Sale, acquisition or use of supplies by a public
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procurenent unit.

A public procurenment unit may sell to, acquire fromor use
any supplies belonging to another public procurenment unit or
external procurenent activity independent of the requirenents of
Chapters 5 (relating to source selection and contract formation)
and 15 (relating to supply nanagenent).

§ 1904. Cooperative use of supplies or services.

A public procurenment unit nmay enter into an agreenent,

i ndependent of the requirenments of Chapters 5 (relating to
source selection and contract formation) and 15 (relating to
suppl y managenent), wi th any other public procurenment unit or
external procurenent activity for the cooperative use of
suppl i es or services under the terns agreed upon between the
parties.

§ 1905. Joint use of facilities.

Any public procurenment unit nmay enter into agreenents for the
common use or | ease of warehousing facilities, capital equipnent
and other facilities with another public procurenment unit or an
external procurenent activity under the terns agreed upon

bet ween the parti es.

8§ 1906. Supply of personnel, information and technical
servi ces.
(a) Supply of personnel.--Upon witten request from another

public procurenent unit or external procurenent activity, a
public procurenment unit may provide personnel to the requesting
public procurenent unit or external procurenment activity. The
public procurenent unit or external procurenment activity nmaking
t he request shall conpensate the public procurenent unit
provi di ng the personnel the direct and indirect cost of

furni shing the personnel in accordance with an agreenent between
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1 the parties.

2 (b) Supply of services.--The informational, technical and

3 other services of any public procurenment unit nmay be nade

4 available to any other public procurenent unit or external

5 procurenent activity. However, the requirenents of the public

6 procurenent unit tendering the services shall have precedence

7 over the requesting public procurenment unit or external

8 procurenent activity. The requesting public procurenent unit or
9 external procurenent activity shall conpensate for the expenses
10 of the services provided in accordance with an agreenment between
11 the parties.

12 (c) Information services.--Upon request, the departnent nmay
13 nake available to public procurenment units or external

14 procurenent activities the follow ng services, anong ot hers:

15 (1) Standard fornmns.

16 (2) Printed manual s.

17 (3) Product specifications and standards.

18 (4) Quality assurance testing services and net hods.

19 (5) Qualified products Ilists.
20 (6) Source information.
21 (7) Conmon use conmodities listings.
22 (8) Supplier prequalification informtion.
23 (9) Supplier perfornmance ratings.
24 (10) Debarred and suspended bidders |ists.
25 (11) Forns for invitations for bids, requests for
26 proposal s, instructions to bidders, general contract
27 provi sions and other contract forns.
28 (12) Contracts or published summaries of contracts,
29 including price and tinme of delivery infornmation.
30 (d) Technical services.--The departnent may provide the
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foll owi ng technical services, anong others:
(1) Devel opnent of products specifications.
(2) Devel opnent of quality assurance test methods,
i ncludi ng receiving, inspection and acceptance procedures.
(3) Use of product testing and inspection facilities.
(4) Use of personnel training prograns.

(e) Fees.--The departnment nmay enter into contractual
arrangenments and publish a schedul e of fees for the services
provi ded under subsections (c) and (d).

§ 1907. Use of paynents received by a supplying public
procurenent unit.

Al'l paynments fromany public procurenent unit or externa
procurenent activity received by a public procurenent unit
suppl yi ng personnel or services shall be available to the
suppl yi ng public procurenment unit.

§ 1908. Conpliance of public procurenent units.

Where the public procurenent unit or external procurenment
activity adm nistering a cooperative purchase conplies with the
requi renents of this part, any public procurenent unit
participating in the purchase shall be deened to have conplied
with this part. Public procurenment units nmay not enter into a
cooperative purchasing agreenent for the purpose of
circunventing this part.

§ 1909. Review of procurenent requirenents.

To the extent possible, the departnent may coll ect
i nformati on concerning the type, cost, quality and quantity of
commonly used supplies, services or construction being procured
or used by Commonweal th agenci es. The departnent may al so
collect this information from |l ocal procurenent units. The

departnment may make this information available to any public
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procurenent unit upon request.
§ 1910. Contract controversies.

(a) Public procurenment unit subject to certain | egal and
contractual renedies.--Under a cooperative purchasi ng agreenent,
controversies arising between an adm nistering public
procurenent unit subject to Chapter 17 (relating to | egal and
contractual renedies) and its bidders, offerors or contractors
shall be resolved in accordance with Chapter 17.

(b) Local public procurenent unit not subject to certain
| egal and contractual renedies.--Any |ocal public procurenent
unit which is not subject to Chapter 17 is authorized to:

(1) Enter into an agreenent with the Board of Cains to
use the board to resolve controversies between the | ocal
public procurenent unit and its contractors, whether or not
the controversy arose froma cooperative purchasing
agr eenent .

(2) Enter into an agreenment with another |ocal public
procurenent unit or external procurenent activity to
establish procedures or use existing procedures of the unit
or activity to resolve controversies with contractors,
whet her or not the controversy arose under a cooperative
pur chasi ng agr eenent.

§ 1911. Immunity.

A public procurenment unit which provi des personnel, property,
supplies or services to another public procurenment unit shall be
immune fromliability for any damages which arise out of the use
of such iHems PERSONNEL, PROPERTY, SUPPLIES OR SERVI CES provi ded
under this chapter.

§ 1912. Investnent managenment agreenents.

This chapter shall not apply to any contract for investnent
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managenent services, or any proposed contract for such services,
bet ween a | ocal public procurenent unit and the Treasury
Depart nment .

CHAPTER 21

SVALL AND DI SADVANTAGED BUSI NESSES

Sec.
2101. Policy.
2102. Definitions.
2103. Regul ati ons.
2104. Duties of departnent.
2105. Bondi ng and progress paynents.
2106. Business assistance offices.
2107. Report to Ceneral Assenbly.
2108. Conpliance with Federal requirenents.
§ 2101. Policy.

The policy of this Conmonwealth is to assist small and
di sadvant aged busi nesses in |learning how to do business wth
Commonweal t h agenci es. The departmnent shall inplenent this
policy in accordance with regul ations promnul gated by the
depart nment.

§ 2102. Definitions.

Subj ect to section 2103 (relating to regulations), the
foll owi ng words and phrases when used in this chapter shall have
t he neanings given to themin this section unless the context
clearly indicates otherw se:

"Di sadvant aged business.” A small business which is owned or
controlled by a nmgjority of persons, not limted to nenbers of
mnority groups, who have been deprived of the opportunity to
devel op and maintain a conpetitive position in the econony

because of social disadvantages.
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"Smal | business.” A business in the United States which is
i ndependently owned, is not domnant inits field of operation
and neets the criteria established by the Departnment of General
Services, by regulation, for qualification as a snmall busi ness.
The departnent, through regul ation, shall have the authority to
establish the maxi mum nunber of persons a conpany may enploy to
qualify as a small business, which nunber shall not exceed 50
per sons.
§ 2103. Regul ati ons.

The departnent shall establish policy for executive and those
i ndependent agenci es for which the departnment acts as purchasing
agency and may promnul gate regul ati ons establishing detail ed
definitions of the words and phrases defined in section 2102
(relating to definitions) using, in addition to the criteria set
forth in section 2102, other criteria as it deens appropriate,
i ncl udi ng the nunber of enployees and the dollar vol une of
business. State-affiliated entities shall inplenment the policy
for their procurenent prograns.
§ 2104. Duties of departnent.

The departnent shall have the follow ng duties:

(1) Were feasible, provide appropriate staff who shal
be responsible to the departnment and who shall serve within
desi gnat ed Commonweal th agencies to assist small and
di sadvant aged businesses in this Commonweal th in | earning how
to do business with Comonweal t h agenci es.

(2) Gve special publicity to procurenent procedures and
i ssue special publications designed to assist small and
di sadvant aged busi nesses in |learning how to do business wth
Commonweal t h agenci es.

(3) Conpile, maintain and nake avail abl e source |ists of
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smal | and di sadvant aged busi nesses for the purpose of

encour agi ng procurenment fromsmall and di sadvant aged

busi nesses.

(4) Include small and di sadvant aged busi nesses on
solicitation mailing |ists.

(5) Assure that small and di sadvant aged busi nesses are
solicited on each procurenent for which the businesses may be
sui t ed.

(6) Develop special training prograns to assi st smal
and di sadvant aged busi nesses in | earning how to do business
wi th Comonweal t h agenci es.

§ 2105. Bonding and progress paynments.

(a) Bonding.--Notw thstanding other provisions of this part,
a purchasi ng agency may reduce the |level or change the types of
bondi ng normally required or accept alternative forns of
security to the extent reasonably necessary to encourage
procurenent fromsnall and di sadvant aged busi nesses.

(b) Progress paynents.--A purchasing agency may nake speci al
provi sions for progress paynents as it deens reasonably
necessary to encourage procurenment fromsmall and di sadvant aged
busi nesses.

§ 2106. Business assistance offices.

The departnent shall establish, as it deens appropriate,
busi ness assi stance offices throughout this Commonwealth to
assi st and carry out the provisions of this chapter.

§ 2107. Report to General Assenbly.

The departnent shall annually, before Cctober 1, report in
witing to the General Assenbly concerning the awardi ng of
contracts to snmall and di sadvant aged busi nesses during the

precedi ng fiscal year

19970S0005B1890 - 88 -



§ 2108. Conpliance with Federal requirenents.

If a procurenent involves the expenditure of Federal
assi stance or contract funds, the purchasing agency shall conply
wi th Federal |aw and authorized regul ati ons which are
mandatorily applicable and which are not presently reflected in
this part.

CHAPTER 23
ETH CS | N PUBLI C CONTRACTI NG
Subchapt er
A. General Policy and Standards
B. Specific Standards
SUBCHAPTER A
CENERAL PCLI CY AND STANDARDS
Sec.
2301. Policy.
2302. General standards of ethical conduct.
2303. Reporting of breaches of ethical standards.
§ 2301. Policy.

Public enploynent is a public trust. It is the policy of this
Commonweal th to pronote and bal ance the objective of protecting
government integrity and the objective of facilitating the
recruitnment and retention of personnel needed by this
Commonweal th. I nplenmentation of this policy requires that public
enpl oyees di scharge their duties inpartially so as to assure
fair conpetitive access to Commonweal th agency procurenent by
responsi bl e contractors and that they conduct thenselves in a
manner that fosters public confidence in the integrity of the
Commonweal t h procurenment process. It is also essential that
t hose doi ng business with the Conmonweal t h agenci es observe high

standards of honesty and integrity.
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§ 2302. Ceneral standards of ethical conduct.
(a) Enployees.--Any attenpt to realize personal gain through
publ i c enpl oynment by conduct inconsistent with the proper

di scharge of the duties of the enployee is a breach of a public

1

2

3

4

5 trust. In order to fulfill this general prescribed standard,

6 enployees nust avoid any conflict of interest or inproper use of
7 confidential information.

8 (b) Nonenpl oyees.--Any effort to influence any enpl oyee to
9 Dbreach the standards of ethical conduct set forth in this

10 section is also a breach of ethical standards.

11 8§ 2303. Reporting of breaches of ethical standards.

12 When any person has reason to believe that any breach of

13 standards set forth in this chapter has occurred, that person

14 shall report all relevant facts to the State Ethics Comm ssion

15 and to the Attorney General for any appropriate action.

16 SUBCHAPTER B
17 SPECI FI C STANDARDS
18 Sec.

19 2311. Bonds.

20 8§ 2311. Bonds.

21 It is a breach of ethical standards and unl awful for any

22 enployee in issuing an invitation for bids or requests for

23 proposals to require that any bond required by this part be

24 furnished by a particular surety conpany or through a particul ar
25 agent or broker. Any enployee who violates this section conmts

26 a m sdeneanor of the first degree.

27 PART 11

28 CENERAL PROCUREMENT PROVI SI ONS
29 Chapter

30 31. Ceneral Provisions
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1 33. Prevention of Environnmental Pollution

2 35. (Reserved)

3 37. Contract C auses and Preference Provisions

4 39. Construction Contracts Over $50, 000

5 41. Purchase of Surplus Federal Property

6 43. Public Facilities Concessions

7 45. Anti bi d- Ri ggi ng

8 CHAPTER 31

9 CENERAL PROVI SI ONS

10 Sec.

11 3101. Application of part.

12 3102. Definitions.

13 § 3101. Application of part.

14 This part applies to government agencies. In the case of

15 Commonweal th agencies, this part shall be read in pari nmateria
16 with Part | (relating to Comonweal th Procurenment Code).

17 § 3102. Definitions.

18 Subj ect to additional definitions contained in subsequent
19 provisions of this part which are applicable to specific
20 provisions of this part, the follow ng words and phrases when
21 wused in this part shall have the nmeanings given to themin this
22 section unless the context clearly indicates otherw se:
23 "Conmmonweal th agency.” A Comonweal th agency as defined in
24 section 103 (relating to definitions).
25 "Governnent agency." Any Commonweal t h agency, any
26 transportation authority or agency created by statute or any
27 political subdivision or nunicipal or other |ocal authority, or
28 agency of any political subdivision or |ocal authority.
29 CHAPTER 33
30 PREVENTI ON OF ENVI RONVENTAL POLLUTI ON
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Sec.

3301. Invitations for bids and requests for proposals.
3302. Additional work.

§ 3301. Invitations for bids and requests for proposals.

Al'l invitations for bids and requests for proposals for
construction projects issued by any government agency shall set
forth any provision of Federal and State statutes, rules and
regul ations dealing with the prevention of environnental
pol lution and the preservation of public natural resources that
af fect the projects.

§ 3302. Additional work.

If the successful bidder or offeror nmust undertake additional
work due to the enactnment of new or the anmendnment of existing
statutes, rules or regulations occurring after the subm ssion of
t he successful bid or proposal, the governnment agency shal
i ssue a change order setting forth the additional work that nust
be undertaken, which shall not invalidate the contract. The cost
of a change order to the governnment agency shall be determ ned
in accordance with the provisions of the contract for change
orders or force accounts, or, if there is not a provision set
forth in the contract, then the cost to the governnent agency
shall be the costs to the contractor for wages, |abor costs
ot her than wages, wage taxes, materials, equipnment rentals,

i nsurance and subcontracts attributable to the additional
activity plus a reasonable sum for overhead and profit.

Addi tional costs to undertake work not specified in the
invitation for bids or requests for proposals shall not be
approved unless witten authorization is given the successful
bi dder or offeror prior to its undertaking the additional

activity.
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CHAPTER 35
( RESERVED)
CHAPTER 37

CONTRACT CLAUSES AND PREFERENCE PROVI S| ONS

Subchapt er

A.  Labor
B. Mdtor Vehicles
C. Used G| Products
D. Quaranteed Energy Savings Contracts
SUBCHAPTER A
LABOR

Sec.

3701. Contract provisions prohibiting discrimnation.

§ 3701. Contract provisions prohibiting discrimnation.

con

Each contract entered into by a governnent agency for the

struction, alteration or repair of any public building or

public work shall contain the follow ng provisions by which the

con

tractor agrees that:

(1) In the hiring of enployees for the perfornmance of
wor k under the contract or any subcontract, no contractor,
subcontractor or any person acting on behalf of the
contractor or subcontractor shall by reason of gender, race,
creed or color discrimnate against any citizen of this
Commonweal th who is qualified and available to performthe
work to which the enpl oynent rel ates.

(2) No contractor or subcontractor or any person on
their behalf shall in any manner discrim nate agai nst or
intimdate any enployee hired for the performance of work
under the contract on account of gender, race, creed or

col or.
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(3) The contract nmay be canceled or term nated by the
gover nment agency, and all noney due or to becone due under
the contract may be forfeited for a violation of the terns or
conditions of that portion of the contract.

SUBCHAPTER B
MOTOR VEHI CLES
Sec.
3731. Short title of subchapter and general provisions.
3732. Definitions.
3733. Police power.
3734. Contract provisions.
3735. Paynent under contract and action to recover
unaut hori zed paynents.
3736. Penalty.
§ 3731. Short title of subchapter and general provisions.

(a) Short title.--This subchapter shall be known and may be
cited as the Mdtor Vehicle Procurenent Act.

(b) Legislative findings.--1t is hereby determ ned by the
CGeneral Assenbly to reaffirmthe |egislative findings contained
in the act of April 4, 1984 (P.L.193, No.40), known as the Motor
Vehi cl e Procurenent Act, and codified in this chapter:

(1) The production of notor vehicles and conponent parts
constitutes a nmajor industry of this Comonweal th. It
provi des enpl oynment for and i ncomes of hundreds of thousands
of the people of this Cormonwealth and, in turn, mllions of
persons in the United States.

(2) The taxes paid to the Commonwealth and its political
subdi vi si ons by enpl oyers and enpl oyees engaged in the
production and sale of notor vehicles is one of the |argest

singl e sources of public revenues in this Comobnweal t h.
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(3) It has for many years been the policy of this
Commonweal th to aid and support the devel opnent and expansion
of industry here to foster the econom c well-being of this
Commonweal th and its people.

(4) The econony and general welfare of this Commonweal t h
and its citizens, as well as the econony, general welfare and
national security of the United States, are inseparably
related in the preservation and devel opnent of the notor
vehicle industry in this Cormonweal th and in other states of
the United States.

(5) The production of nmotor vehicles and notor vehicle
conmponents in Canada involves the use of a substantial anount
of resources fromthe United States, including | abor and
mat erials. The General Assenbly declares it to be the policy
of the Commonweal th of Pennsylvania that public officers and
agenci es should aid and pronote the devel opnent of the notor
vehicle industry of North America to stinmulate and inprove
the econom c well-being of this Conmonwealth and its
citizens.

(c) Purpose of subchapter.--This subchapter is intended as
remedi al | egislation designed to pronote the general welfare and
stimul ate the econony of this Conmonwealth and its people. Each
provi sion shall receive a liberal construction to effectuate
that intention. None of the provisions of this subchapter shal
receive a strict or limted construction.

§ 3732. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

“"Motor vehicle.”" A vehicle which is self-propelled except
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one which is propelled solely by human or ani mal power. The term
i ncl udes those vehicles designed primarily for use in
construction or agriculture or road naintenance such as tractors
and earth-novi ng equi prent. THE TERM DOES NOT | NCLUDE VEHI CLES
USED PRI MARI LY FOR GRASS CUTTI NG

"North America." The United States and Canada. The United
States includes all territory, continental or insular, subject
to the jurisdiction of the United States.

"Procure.” To acquire by purchase, |ease or rent. The term
does not include any rentals or | eases where the termthereof is
| ess than one nonth.

§ 3733. Police power.

Thi s subchapter shall be deened to be an exercise of the
police power of this Commonwealth for the protection of the
heal th, safety and general welfare of its citizens.

§ 3734. Contract provisions.

(a) Mdtor vehicles to be manufactured in North Anerica.--All
gover nment agencies shall procure only notor vehicles which are
manufactured in North Anerica. A notor vehicle is manufactured
in North America if a substantial majority of the principal
conponents are assenbled into the final product in an assenbly
plant in North Anerica. Contract docunments for the procurenent
of notor vehicles shall contain a provision that the vehicles
procured by the governnent agency shall be manufactured in North
Aneri ca.

(b) Exception.--This section shall not apply where the head
of the government agency states in witing that it is
inconsistent with the public interest or that the cost is
unr easonabl e.

§ 3735. Paynment under contract and action to recover
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unaut hori zed paynents.

A governnent agency shall not authorize, provide for or make
a paynent to a person under a contract containing the provision
required by section 3734 (relating to contract provisions)
unl ess the governnment agency is satisfied that the person has
conplied with the provision. The paynent made to a person by a
gover nment agency whi ch shoul d not have been nade shall be
recoverable directly fromthe supplier of the notor vehicle who
did not conply with section 3734 by the governnment agency or the
Attorney Ceneral by appropriate legal action. Nothing in this
section shall authorize any governnent agency to initiate a
| egal action independently of the Attorney Ceneral unless
ot herwi se aut hori zed under the act of October 15, 1980 (P.L. 950,
No. 164), known as the Conmonweal th Attorneys Act.

§ 3736. Penalty.

In addition to the w thhol ding of paynents, any person who
willfully violates any of the provisions of this subchapter may
be prohibited by any governnent agency from participation in
contracts awarded by the government agency for a period of five

years fromthe date of the determ nation that a violation has

occurred.
SUBCHARPTERC <
SUBCHAPTER C <—
MASS TRANSPORTATI ON VEHI CLES
SEC

3741. PROCUREMENT OF MASS TRANSPCRTATI ON VEHI CLES.
§ 3741. PROCUREMENT CF MASS TRANSPORTATI ON VEHI CLES.

(A) CENERAL RULE. - - NOTW THSTANDI NG ANY OTHER PROVI SI ON OF
LAWTO THE CONTRARY, VHENEVER A LOCAL, REG ONAL OR METROPOLI TAN
TRANSPORTATI ON AUTHORI TY DETERM NES I N WRI TI NG THAT I'T IS NOT
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PRACTI CABLE OR ADVANTAGEOUS TO THE AUTHORI TY TO ENTER | NTO A
CONTRACT FOR THE PURCHASE OF MASS TRANSPORTATI ON OR RAI LAY

VEHI CLES THROUGH COMPETI Tl VE SEALED BI DDI NG, THE AUTHORI TY MAY
UTI LI ZE THE COVPETI Tl VE SEALED PROPOSAL METHOD OF PROCUREMENT | N
ACCORDANCE W TH SECTI ON 513 ( RELATI NG TO COVPETI TI VE SEALED
PROPOSALS) .

(B) DEFINITION --AS USED IN TH' S SECTI ON, THE TERM " MASS
TRANSPORTATI ON OR RAI LWAY VEHI CLES" | NCLUDES BUSES, RAI LCARS,
LOCOMOTI VES, TROLLEY CARS, FERRY BOATS AND OTHER VEHI CLES USED
TO PROVI DE FOR THE MASS TRANSI T OF PECPLE, AS WELL AS ANY
REPLACEMENT PARTS FOR THE VEH CLES.

SUBCHAPTER D
USED O L PRODUCTS

Sec.

3741 — Preference— <
8 3741 Preference—

3746. PREFERENCE. <

§ 3746. PREFERENCE

As provided for in the act of April 9, 1982 (P.L.314, No.89),
known as the Pennsylvania Used G| Recycling Act, government
agenci es and persons hol ding contracts with governnment agencies
shall encourage and, to the extent possible, require the
procurenent and purchase of recycled oil products as
substantially equivalent to products nmade from new oil .

SUBCHAPTER B E <—
GUARANTEED ENERGY SAVI NGS CONTRACTS

Sec.
3751. Short title of subchapter.
3752. Definitions.

3753. Contracting procedures.
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3754. Contract provisions.

3755. Fundi ng.

3756. Commonweal th contracts.
3757. Construction.

§ 3751. Short title of subchapter.

Thi s subchapter shall be known and may be cited as the
Guar ant eed Energy Savi ngs Act.

§ 3752. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Energy conservation neasure.” A training program or
facility alteration designed to reduce energy consunption or
operating costs. The termmay include, without limtation:

(1) Insulation of the building structure or systens
wi thin the buil ding.

(2) Storm w ndows or doors, caul king or weat her
stripping, multiglazed wi ndows or doors, heat-absorbing or
heat-refl ective gl azed and coated w ndow or door systenmns,
addi tional glazing, reductions in glass area or other w ndow
and door system nodifications that reduce energy consunption.

(3) Autonmated or conputerized energy control systens.

(4) Heating, ventilating or air-conditioning system
nodi fications or replacenents.

(5) Replacenment or nodification of lighting fixtures to
i ncrease the energy efficiency of the lighting system w thout
increasing the overall illumnation of a facility, unless an
increase in illumnation is necessary to conformto
applicable State or local building codes for the |lighting

system after the proposed nodifications are made.
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(6) Energy recovery systens.

(7) Systens that produce steamor forns of energy such
as heat, as well as electricity, for use within a building or
conpl ex of buil dings.

(8) Energy conservation neasures that provide operating
cost reductions based on |ife-cycle cost anal ysis.
"Quar ant eed energy savings contract.” A contract for the

eval uati on and recomrendati on of energy conservati on neasures

and for inplenmentation of one or nore such neasures.
" g . . . -
knrown—as—t-he—Publ-e—VWbrks—Contractors—Bond—taw-of 1967
"GOVERNMENTAL UNIT."  ANY OFFI CER, EMPLOYEE, AUTHORI TY, <—
BOARD, BUREAU, COWMM SS| ON, DEPARTMENT, AGENCY OR | NSTI TUTI ON OF
A GOVERNMENT AGENCY, | NCLUDI NG BUT NOT LIMTED TO, ANY
COVMONVEALTH AGENCY, STATE-AI DED | NSTI TUTI ON OR ANY COUNTY,
CITY, DI STRICT, MJIN Cl PAL CORPCRATI ON, MUNI Cl PALI TY, MJNI Cl PAL
AUTHORI TY, POLI TI CAL SUBDI VI SI QN, SCHOOL DI STRI CT, EDUCATI ONAL
I NSTI TUTI QN, BOROUGH, | NCORPORATED TOWN, TOWSHI P, POCR
DI STRI CT, COUNTY | NSTI TUTI ON DI STRI CT, OTHER | NCORPORATED
DI STRI CT OR OTHER PUBLI C | NSTRUMENTALI TY VWH CH HAS THE AUTHORI TY
TO CONTRACT FOR THE CONSTRUCTI ON, RECONSTRUCTI ON, ALTERATI ON OR
REPAI R OF ANY PUBLI C BUI LDI NG OR OTHER PUBLI C WORK OR PUBLI C
I MPROVEMENT, | NCLUDI NG BUT NOT LIMTED TO, H GHWAY WORK.
"Qualified provider."™ A person or business which is
responsi bl e and capabl e of eval uating, recomrendi ng, desi gning,
i npl enenting and installing energy conservati on nmeasures as
determ ned by the governnmental unit.

n _ n H H <

procurenent—
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§ 3753. Contracting procedures.

(a) GCeneral rule.--Notw thstanding any other contrary or
i nconsi stent provision of law, a governnmental unit may enter
into a guaranteed energy savings contract with a qualified

provi der in accordance with the provisions of this subchapter or

in accordance with another statutorily authorized econpetitive <—
PROCUREMENT process. <—
(b) Guaranteed ENERGY SAVINGS contract.--I1f in accordance <—

with applicable law the award of a contract by a governnental
unit requires action at a public neeting, a governnmental unit
may award a guar ant eed energy savings contract at a public
nmeeting if it has provided public notice in the manner

prescri bed by the act of July 3, 1986 (P.L.388, No.84), known as
t he Sunshine Act, the notice including the nanes of the parties
to the contract and the purpose of the contract. For
governmental units that are not required to take actions on
contracts at public nmeetings, the governmental unit may award a

guar ant eed energy savings contract in accordance with the

protocol—for—action—on—contracts PROCEDURES adopted by the <—
governmental unit and the requirenments of this—subehapter ALL <—
APPL| CABLE LAWS.

fey—Regquest—for—preposals—Betore—entertng—+nto—a <

| . | hi Lon.
I . hal 1| : Lo T
(C© COVPETI TI VE SEALED PROPCSALS. - - FOR THE PURPCSE OF <—
ENTERI NG | NTO A GUARANTEED ENERGY SAVI NGS CONTRACT, ALL
GOVERNMENTAL UNI' TS ARE AUTHORI ZED TO UTI LI ZE THE COVPETI Tl VE
SEALED PROPOSAL METHOD OF PROCUREMENT. THE gover nnental unit
shal | eval uate any proposal that neets the requirenents of the

governmental unit and is tinely submtted by a qualified
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provi der. The RFR REQUEST FOR PROPOCSALS shal |l be announced <—
t hrough a public notice fromthe governnental unit which wll

adm ni ster the program The request for proposal shall inelude <—

governrental—unit—may—require— PROVI DE ALL | NTERESTED PARTIES <—
W TH SUFFI Cl ENT | NFORMATI ON NECESSARY TO SUBM T A TI MELY AND

RESPONSI VE PROPOSAL.

(d) Selection and notice.--The governnental unit shal
select the qualified provider that best neets the needs of the
governmental unit in accordance with criteria established by the
governmental unit. For governnental units that are not required
to take actions on contracts at public neetings, the
governmental unit shall provide public notice of the award of
t he guarant eed energy savings contract within 30 days in the
Pennsyl vani a Bulletin. The notice shall include the nanmes of the
parties to the contract and the purpose of the contract. For
governnmental units that are required to take actions on
contracts at public nmeetings, the public notice shall be made at
| east ten days prior to the neeting. After review ng the

proposal s pursuant to subsection (e), a governnmental unit may
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enter into a guaranteed energy savings contract with a qualified
provider if it finds that the anbunt it would spend on the
energy conservation nmeasures recomended in the proposal woul d
not exceed the anobunt to be saved in both energy and operati onal
costs within a ten-year period fromthe date of installation, if
t he reconmendations in the proposal were followed and the
qual i fied provider provides a witten guarantee that the energy
or operating cost savings will neet or exceed the cost of the
contract.

(e) Report.--

(1) Before the award of a guaranteed energy savi ngs
contract, the qualified provider shall provide a report as
part of its proposal which shall be available for public
i nspection sunmari zing estimtes of all costs of
instal lati on, maintenance, repairs and debt service, and
estimates of the anmounts by which energy or operating costs
w || be reduced.

(2) The report shall contain a listing of contractors
and subcontractors to be used by the qualified provider with
respect to the energy conservation neasures.

(f) Bond.--A qualified provider to whoma contract is
awar ded shall give a sufficient bond to the governnental unit
tor—+tstarthtuyl—pertorrance—+a—aceordance—wththeast—ot FOR
I TS FAI THFUL PERFORVANCE. COVMONVWEALTH AGENCI ES SHALL OBTAI N
SUCH BONDS | N ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON 533
( RELATI NG TO SECURI TY AND PERFORVANCE BONDS). ALL OTHER
GOVERNMENTAL UNI' TS SHALL OBTAI N SUCH BONDS | N ACCORDANCE W TH
THE ACT OF Decenber 20, 1967 (P.L.869, No.385), known as the
Public Wrks Contractors' Bond Law of 1967.

(g) Award of contract.--Notw thstandi ng any ot her provision
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of | aw governing the letting of public contracts, a governnental

unit may enter into a single guaranteed energy savings contract

wi th each responsi bl e provider sel ected threugh—the request—for
propoesals—process in accordance with the provisions of this

subchapt er
§ 3754. Contract provisions.

(a) GCeneral rule.--A guaranteed energy savings contract nmay
provi de that all paynents, except obligations on term nation of
the contract before its schedul ed expiration, shall be made over
a period of tinme. Every guaranteed energy savings contract shal
provi de that the savings in any year are guaranteed to the
extent necessary to make paynents under the contract during that
year.

(b) Witten guarantee.--A guaranteed energy savings contract
shall include a witten guarantee that savings will neet or
exceed the cost of the energy conservation neasures to be
eval uat ed, recommended, designed, inplenmented or installed under
t he contract.

(c) Paynents.--A guaranteed energy savings contract nmay
provi de for paynments over a period of tine, not to exceed ten
years, and for the eval uation, reconmendation, design,

i npl enentation and installation of energy conservati on neasures
on an installnment paynent or |ease purchase basis.
§ 3755. Fundi ng.

(a) GCeneral rule.--Guaranteed energy savings contracts which
have ternms which extend beyond one fiscal year of the
governmental unit nust include a provision which allows the
governmental unit to termnate the contract if in any fisca
year during the termof the contract the governnental unit does

not receive sufficient funds in its annual appropriations to
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make the paynents required under the contract.

(b) Funds.--A governnmental unit may use funds designated for
operating, utilities or capital expenditures for any guaranteed
energy savings contract, including, without Iimtation, for
purchases on an installnment paynent or |ease purchase basis.

(c) Gants, subsidies or other paynents.--Gants, subsidies
or other paynents fromthe Conmonwealth to a governnental unit
shall not be reduced as a result of energy savings obtained as a
result of a guaranteed energy savings contract during the life
of the contract.

§ 3756. Commonweal th contracts.

In connection with the letting of any guaranteed energy

savi ngs contract for a governmental unit under this subchapter,

t he departnent shall have the power to waive the process for

sel ection of architects or engineers otherw se prescribed under
section 2401319y of theaect—of Apri+—9—1929 (P L1377 <—
No—1#5)+—knoewn—as—TFhe-Admni-strative Code—of—1929 905 (RELATING <—
TO PROCUREMENT OF DESI GN PROFESSI ONAL SERVI CES). I n exerci sing

its discretion under this section, the departnent shall consider

the best interests of this Commonweal th and any rel evant

ci rcunst ances peculiar to the proposed contract.

§ 3757. Construction.

Thi s subchapter shall not be construed to abrogate any duty
to conply with prevailing wage or residency requirenents

contained in any other act or part thereof.

CHAPTER 39

CONTRACTS FOR PUBLI C WORKS <
Subchapt er

A. Prelimnary Provisions
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General Provisions
Ret ai nage

Pronpt Payment Schedul es

m O O W

Substantial /final Paynent
SUBCHAPTER A
PRELI M NARY PROVI SI ONS
Sec.
3901. Application and purpose of chapter.
3902. Definitions.
§ 3901. Application and purpose of chapter.

(a) Application.--Except as otherw se specifically provided
in this chapter, this chapter applies to contracts entered into
by a governnent agency through conpetitive seal ed bi dding or
conpetitive seal ed proposals.

(b) Purpose of chapter.--The purpose of this chapter is to
establish a uniformand mandat ory system governing public
contracts to the extent of the requirenents set forth in this
chapter and shall be construed to effectuate such purpose. The
provi sions of this chapter shall in no way affect the provisions
of the act of August 15, 1961 (P.L.987, No.442), known as the
Pennsyl vani a Prevailing Wage Act, nor the regul ations
pronul gated under that act, nor shall any requirenents of this
chapter affect any provisions of a contract to be awarded
pursuant to any Federal |aw or regul ations containing specific
provi sions which are different fromthe public contract
requi renents of this chapter
§ 3902. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the

context clearly indicates otherw se:
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“"Contract." A contract exceeding $50,000 for construction as
defined in section 103 (relating to definitions), including
heati ng or plunbing contracts but excludi ng Departnent of
Transportation contracts under section 301(c)(1) (relating to
procurenent responsibility).

"Contractor.” A person who enters into a contract with a
gover nnent agency.

"Deficiency item" Wrk performed but which the design
prof essional, the contractor or the inspector will not certify
as being conpleted according to the contract.

"Design professional.” Persons perform ng professional
services as defined in section 901 (relating to definitions).

"Governnent agency." Includes any State-aided institutions.

"Inspector.” The person authorized or engaged by the
government agency to inspect the work performed and materials
furni shed pursuant to a contract to determ ne whether the work
conpleted is in conpliance with the contract.

"Local government unit." Any county, city, borough,

i ncorporated town, township, school district, vocational school
district, county institution, local authority or any joint or
cooperative body of |ocal governnent units or any
instrumentality, authority or corporation thereof which has
authority to enter into a contract.

"State-aided institution.” Any institution which receives
State funds for construction AS DEFINED I N SECTI ON 103 ( RELATI NG
TO DEFI NI TI ONS)

"Subcontractor.” A person who has contracted to furnish
| abor or materials to or has performed | abor for a contractor or
anot her subcontractor in connection with a contract.

"Substantial conpletion.” Construction that is sufficiently
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conpl eted in accordance with the contract and certified by the
architect or engineer of the governnment agency, as nodified by
change orders agreed to by the parties, so that the project can
be used, occupied or operated for its intended use. In no event
shal | a prejeet—CONFRAGF PRQIECT be certified as substantially
conplete until at |east 90% of the work on the project is
conpl et ed.
SUBCHAPTER B

CENERAL PROVI SI ONS
Sec.
3911. Time for awardi ng contract.
3912. Time for executing contract.
3913. Rel ease of successful bidder.
§ 3911. Tine for awarding contract.

(a) GCeneral rule.--In the case of a contract to be entered
into by a governnent agency through conpetitive seal ed bi dding,
the contract shall be awarded to the | owest responsible and
responsi ve bidder within 60 days of the bid opening, or all bids
shall be rejected except as otherw se provided in this section.

(b) Delay.--1f the award is del ayed by the required approval
of anot her governnment agency, the sale of bonds or the award of
a grant, the contract shall be awarded to the | owest responsible
and responsive bidder within 120 days of the bid opening, or al
bi ds shall be rejected.

(c) Extensions.--Extensions of the date for the award may be
made by the nmutual witten consent of the governnment agency and
t he | owest responsi bl e and responsive bidder.

(d) List of bidders.--All governnent agencies shall be
required to provide a list of the bidders and their bid anmount

on each contract within ten working days of the bid opening to
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interested parties for a fee to be determ ned by the governnent
agency to cover the cost of devel oping such list. This

requi renent shall not apply to the contracting bodi es of any
political subdivision or local authority which has the authority
to enter into a contract.

§ 3912. Tine for executing contract.

In the case of a contract entered into by a governnent agency
t hrough conpetitive seal ed bidding, the contract shall be
executed by the governnment agency within 60 days of the date
that the contract is awarded.

8§ 3913. Rel ease of successful bidder.

Fai lure of the governnment agency to conply with the
requi renents of sections 3911 (relating to tine for awarding
contract) and 3912 (relating to tine for executing contract)
shall, unless the successful bidder waives the nonconpliance by
witten notice to the governnent agency, release the successful
bi dder fromany liability in respect to its bid or contract and
entitle all bidders to the i mediate return of any bonds or
security deposits posted in connection with the bid or contract.

SUBCHAPTER C
RETAI NAGE
Sec.
3921. Retai nage.
3922. Paynent of retainage to subcontractors.
§ 3921. Retai nage.

(a) Contract provision.--A contract may include a provision
for the retainage of a portion of the anobunt due the contractor
to insure the proper performance of the contract except that the
sum wi t hhel d by the governnent agency fromthe contractor shal

not exceed 10% of the anount due the contractor until 50% of the
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contract is conpleted. Wen the contract is 50% conpl et ed, one-
hal f of the ampunt retained by the governnment agency shall be
returned to the contractor. However, the architect or engi neer
nmust approve the application for paynent. The contractor must be
maki ng satisfactory progress, and there nust be no specific
cause for greater w thhol ding. The sum w thhel d by the
government agency fromthe contractor after the contract is 50%
conpl eted shall not exceed 5% of the value of conpleted work
based on nonthly progress paynent requests. In the event a

di spute arises between the governnment agency and any prine
contractor, which dispute is based upon increased costs clai ned
by one prinme contractor occasioned by delays or other actions of
anot her prime contractor, additional retainage in the sum of one
and one-half tinmes the anmount of any possible liability may be
wi thheld until such tinme as a final resolution is agreed to by
all parties directly or indirectly involved unless the
contractor causing the additional claimfurnishes a bond
satisfactory to the governnent agency to indemify the agency
agai nst the claim Al noney retained by the governnent agency
may be withheld fromthe contractor until substantial conpletion
of the contract.

(b) Departnent of CGeneral Services.--Notw thstanding
subsection (a), when the Departnment of General Services is the
gover nment agency, the contract may include a provision for the
retai nage of a portion of the anbunt due the contractor to
i nsure the proper performance of the contract except that the
sum wi t hhel d by the departnent for the contractor shall not
exceed 6% of the then total estimates until 50% of the contract
is satisfactorily conpleted. The sum w thheld by the depart nent

fromthe contractor after the contract is 50% satisfactorily
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conpl eted shall not exceed 3% of the original contract anount.
§ 3922. Paynent of retainage to subcontractors.

In the absence of sufficient reason, within 20 days of the
recei pt of paynent by the contractor, the contractor shall pay
all subcontractors with which it has contracted their earned
share of the paynment the contractor received.

SUBCHAPTER D

PROVPT PAYMENT SCHEDULES

Sec.
3931. Performance by contractor or subcontractor.
3932. CGovernnment agency's progress paynment obligations.
3933. Contractors' and subcontractors' paynment obligations.
3934. W thhol ding of paynent for good faith clains.
3935. Penalty and attorney fees.
3936. Contracts involving Federal aid.
3937. Certain provisions unenforceable.
3938. Applicability.
3939. dains by innocent parties.
§ 3931. Performance by contractor or subcontractor.

(a) Entitlenment of contractor to paynent.--Performance by a
contractor in accordance with the provisions of a contract shal
entitle the contractor to paynment by the governnent agency.

(b) Entitlenment of subcontractor to paynent.--Perfornance by
a subcontractor in accordance with the provisions of a contract
shall entitle the subcontractor to paynment fromthe contractor
wi th whom t he subcontractor has contract ed.

§ 3932. Covernnment agency's progress paynment obligations.

(a) Paynents in accordance with contract.--The governnment

agency shall pay the contractor or design professional strictly

in accordance with the contract.
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(b) Application for progress paynents.--1f the contract does
not contain a termgoverning the tinme for paynent, the
contractor or design professional shall be entitled to make
application for paynment fromthe governnment agency for progress
paynents, and the governnment agency shall nake paynent |ess the
appl i cabl e retai nage anmount as authorized in section 3921
(relating to retainage) to the contractor or design professional
wi thin 45 cal endar days of the date the application for paynent
i s received.

(c) Interest on progress paynents not tinmely made. - - Except
as otherw se agreed by the parties, if any progress paynent |ess
t he applicabl e retai nage anount as authorized in section 3921 is
not made to a contractor or design professional by the due date
established in the contract or in subsection (b), the governnent
agency shall pay to the contractor or design professional, in
addition to the amount due, interest on the ambunt due, and the
interest shall be conputed at the rate determ ned by the
Secretary of Revenue for interest paynments on overdue taxes or
the refund of taxes as provided in sections 806 and 806.1 of the
act of April 9, 1929 (P.L.343, No.176), known as The Fi scal
Code.

(d) Wen interest paynent not required.--1n the event that
the contract does not contain a grace period and if a contractor
or design professional is not paid by the paynent date required
by subsection (b), no interest penalty paynent required under
this section shall be paid if paynment is nade on or before the
15t h cal endar day after the paynent date required under this
subchapt er
§ 3933. Contractors' and subcontractors' payment obligations.

(a) Performance by subcontractor entitles subcontractor to
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paynent. --Performance by a subcontractor in accordance with the
provi sions of the contract shall entitle the subcontractor to
paynent fromthe party with whomthe subcontractor has
contracted. For purposes of this section, the contract between
the contractor and subcontractor is presuned to incorporate the
terms of the contract between the contractor and the governnent
agency.

(b) Disclosure of progress paynent due dates.--A contractor
or subcontractor shall disclose to a subcontractor, before a
subcontract is executed, the due date for receipt of progress
paynents fromthe government agency. Notw t hstandi ng any ot her
provi sions of this subchapter, if a contractor or a
subcontractor fails to accurately disclose the due date to a
subcontractor, the contractor or subcontractor shall be
obligated to pay the subcontractor as though the due dates
established in subsection (c) were nmet by the governnent agency.
Thi s subsection shall not apply to a change in due dates because
of conditions outside of the contractor's control, including,
but not limted to, design changes, change orders or delays in
construction due to weat her conditions.

(c) Paynent.--Wen a subcontractor has perforned in
accordance with the provisions of the contract, a contractor
shall pay to the subcontractor, and each subcontractor shall in
turn pay to its subcontractors, the full or proportional anount
recei ved for each such subcontractor's work and material, based
on work conpl eted or services provided under the subcontract, 14
days after receipt of a progress paynent. Paynent shall be made
under this section unless it is being wthheld under section
3934 (relating to w thhol ding of paynent for good faith clains).

(d) Interest due when progress paynent not tinmely.--1f any
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progress paynment is not made to a subcontractor by the due date
established in the contract or in subsection (c), the contractor
shall pay to the subcontractor, in addition to the anount due,
interest as conputed in section 3932(c) (relating to governnent
agency's progress paynent obligations).

(e) Wen interest paynent not required.--1n the event that
the contract does not contain a grace period and if a
subcontractor is not paid by the paynment date required by
subsection (c), no interest penalty paynent required under this
section shall be paid if paynent is nade on or before the 15th
cal endar day after the paynment date required under this
subchapt er
§ 3934. Wthholding of paynment for good faith clains.

(a) Wen governnent agency may w thhol d paynent.--The
government agency may w thhold paynent for deficiency itens
according to terns of the contract. The governnment agency shal
pay the contractor according to the provisions of this
subchapter for all other itens which appear on the application
for paynment and have been satisfactorily conpleted. The
contractor may w thhold paynent from any subcontractor
responsi ble for a deficiency item The contractor shall pay any
subcontractor according to the provisions of this subchapter for
any item which appears on the application for paynent and has
been satisfactorily conpl eted.

(b) Notification when paynment withheld for deficiency
item--1f a governnent agency w thholds paynent froma
contractor for a deficiency item it shall notify the contractor
of the deficiency itemwthin the tine period specified in the
contract or 15 cal endar days of the date that the application

for paynment is received. If a contractor withhol ds paynent from
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a subcontractor for a deficiency item it must notify the
subcontractor or supplier and the government agency of the
reason within 15 cal endar days of the date after receipt of the
notice of the deficiency itemfromthe governnent agency.

§ 3935. Penalty and attorney fees.

(a) Penalty.--1f arbitration or a claimw th the Board of
Clainms or a court of conpetent jurisdiction is conmrenced to
recover paynent due under this subchapter and it is determ ned
t hat the governnent agency, contractor or subcontractor has
failed to conply with the paynment ternms of this subchapter, the
arbitrator, the Board of Clains or the court may award, in
addition to all other damages due, a penalty equal to 1% per
nonth of the anmount that was withheld in bad faith. An anount
shall be deened to have been withheld in bad faith to the extent
that the wi thholding was arbitrary or vexatious. An anmount shal
not be deened to have been withheld in bad faith to the extent
it was withheld pursuant to section 3934 (relating to
wi t hhol di ng of paynment for good faith clains).

(b) Attorney fees.--Notw thstandi ng any agreenent to the
contrary, the prevailing party in any proceeding to recover any
paynment under this subchapter may be awarded a reasonabl e
attorney fee in an anmount to be determ ned by the Board of
Clainms, court or arbitrator, together with expenses, if it is
determ ned that the governnment agency, contractor or
subcontractor acted in bad faith. An anount shall be deened to
have been withheld in bad faith to the extent that the
wi t hhol di ng was arbitrary or vexati ous.

§ 3936. Contracts involving Federal aid.
If any provision of this chapter conflicts with a Federal

statute or regulation or with conditions attached to the receipt
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1 of Federal aid, this chapter shall not operate to prevent

2 receipt of the Federal aid in accordance with any Federal

3 statute or regul ation.

4 § 3937. Certain provisions unenforceable.

5 A provision in the contract naking it subject to the | aws of
6 another state or requiring that any litigation, arbitration or
7 other dispute resolution process on the contract occurs in

8 another state shall be unenforceable.

9 § 3938. Applicability.

10 (a) Not applicable in certain situations.--This subchapter
11 shall not apply in the follow ng situations:

12 (1) Section 3932 (relating to governnment agency's

13 progress paynment obligations) shall not apply when the

14 Commonweal t h agency' s nonpaynment on a particular project is
15 caused by the failure of the General Assenbly to enact a

16 budget for the fiscal year of paynent.

17 (2) Section 3932 shall not apply when a | ocal governnent
18 unit's nonpaynent on a particular project is caused by

19 failure of the Federal or State Governnment to pay funds due
20 and payable to the | ocal governnment unit.
21 (3) Section 3932 shall not apply when gover nnment
22 agency's nonpaynment on a particular project is caused by the
23 failure of the General Assenbly to enact an operating budget
24 for the fiscal year of paynent or a capital budget for the
25 capital project or by failure of the Federal, State or |ocal
26 government to pay funds designated or to be designated for
27 t he specific project.
28 (4) Nothing in this subchapter shall be construed to
29 requi re paynent of interest penalties by the Federal or State
30 Government if the | ocal governnent unit is liable for the
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interest.
(b) Not applicable to followi ng entities.--This chapter
shall not apply to any of the follow ng:

(1) A nunicipality determ ned to be distressed under the
act of July 10, 1987 (P.L.246, No.47), known as the
Muni ci palities Financial Recovery Act.

(2) A school district which has been determined to be a
di stressed school district under section 691 of the act of
March 10, 1949 (P.L.30, No.14), known as the Public School
Code of 1949.

(3) Acity of the first class that has entered into an
i nt ergovernnent al cooperation agreenment under the act of June
5, 1991 (P.L.9, No.6), known as the Pennsyl vani a
I nt ergover nnent al Cooperation Authority Act for Cities of the
First Cass, for so |long as any deficit-reduci ng bonds issued
by the authority pursuant to section 301(b)(1) of that act
are outstandi ng and payabl e.

(4) A corporate entity or school district as defined in
t he Pennsyl vani a I ntergovernnental Cooperation Authority Act
for Cties of the First C ass.

(5) A transportation authority organi zed or operating
under 74 Pa.C. S. Ch. 17 (relating to nmetropolitan
transportation authorities).

§ 3939. dainms by innocent parties.
(a) No obligation to third parties.--The governnment agency
shall have no obligation to any third parties for any claim
(b) Barred clains.--Once a contractor has made paynent to
t he subcontractor according to the provisions of this
subchapter, future clains for paynment against the contractor or

the contractor's surety by parties owed paynent fromthe
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subcontractor which has been paid shall be barred.
SUBCHAPTER E
SUBSTANTI AL/ FI NAL PAYMENT
Sec.
3941. Substantial/final paynment under contract.
3942. Arbitration.
§ 3941. Substantial/final paynent under contract.

(a) Contract containing provision for retainage.--A contract
containing a provision for retainage as provided in section 3921
(relating to retainage) shall contain a provision requiring the
architect or engineer to nake final inspection within 30 days of
recei pt of the request of the contractor for final inspection
and application for final paynment. If the work is substantially
conpl eted, the architect or engineer shall issue a certificate
of conpletion and a final certificate for paynent, and the
gover nment agency shall make paynent in full within 45 days
except as provided in section 3921, |less only one and one-half
times the anmount required to conplete any then-renai ni ng
unconpl eted mnor itens, which anmount shall be certified by the
architect or engineer and, upon receipt by the governnent agency
of any guarantee bonds which may be required, in accordance with
the contract, to insure proper workmanship for a designated
period of time. The certificate given by the architect or
engi neer shall list in detail each unconpleted itemand a
reasonabl e cost of conpletion. Final paynent of any anount
wi thheld for the conpletion of the mnor itenms shall be paid
upon conpletion of the itens in the certificate of the engineer
or architect.

(b) Interest.--The final paynent due the contractor fromthe

government agency after substantial conpletion of the contract
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shall bear interest at a rate of 6% per annumfor all contracts
wi t hout provisions for retainage and at a rate of 10% per annum
for all contracts with provisions for retainage, the interest to
begin after the date that such paynment beconmes due and payabl e
to the contractor. However, where the governnment agency has

i ssued bonds to finance the project, interest shall be payable
to the contractor at the rate of interest of the bond issue or
at the rate of 10% per annum whichever is |less, but in no event
shall the interest payable to the contractor be at a rate of
interest less than the legal rate of interest.

§ 3942. Arbitration.

If a dispute should arise between the contractor and the
gover nment agency over the paynent of retainages and final
paynent, then the dispute shall be arbitrated under the
applicable terns of the contract. If the contract contains no
provision for arbitration, then both parties may nutually agree
to arbitrate the dispute under the rules of the Anmerican
Arbitration Association or in accordance with 42 Pa.C. S. Ch. 73
(relating to arbitration). In any event, either party shall have
the right of appeal from any decision and award as provided by
I aw.

CHAPTER 41
PURCHASE OF SURPLUS FEDERAL PROPERTY
Sec.
4101. Contracts with United States.
4102. Bids and down paynents.
§ 4101. Contracts with United States.

Any government agency may enter into a contract with the

Federal Governnent for the purchase, |ease or other acquisition,

i ncl udi ng the warehousi ng and distribution, of any surplus real
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or personal Federal property w thout conplying with any

requi renent of law as to specifications, advertising, award of
contract or approval by another governnent agency. However, an
executive or independent agency may only enter into a contract
authori zed by this section through the Departnent of General
Servi ces.

§ 4102. Bids and down paynents.

Any governnment agency authorized to enter into a contract
under section 4101 (relating to contracts with United States)
may desi gnate by appropriate order an officehol der or enpl oyee
of its own to enter a bid in its behalf at any sale of any
surplus real or personal Federal property and may authorize the
desi gnee to nake any down paynment or paynment in full required in
connection with the bidding.

CHAPTER 43
PUBLI C FACI LI TI ES CONCESSI ONS
Sec.
4301. Short title of chapter and general provisions.
4302. Definitions.
4303. Ternms of contracts.
8§ 4301. Short title of chapter and general provisions.

(a) Short title.--This chapter shall be known and may be
cited as the Public Facilities Concession Regul ati on Act.

(b) Legislative findings.--1t is hereby determ ned by the
CGeneral Assenbly to reaffirmthe |egislative findings contained
in the act of Novenber 26, 1978 (P.L.1303, No.315), known as the
Public Facilities Concession Regulation Act, and codified in
this chapter

(1) It is and has been the policy of this Comobnweal th

to require and encourage public agencies to own and operate a
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1 variety of public facilities for the conduct of public

2 busi ness and for the health, education, protection,

3 transportation, recreation, entertai nnent and cul tural

4 advancenent of the people of this Conmonweal t h.

5 (2) It is and has been the policy of this Comobnweal th

6 to pronote the public welfare by permtting the operation,

7 within these public facilities, of various concessions to

8 provi de goods and services to the public.

9 (3) Due to the nature, configuration and | ocation of
10 many public facilities, menbers of the public utilizing the
11 facilities nmust either patronize the concessionaires
12 operating therein or undergo great expense, inconveni ence and
13 har dshi p.

14 (4) The general welfare of the people of this

15 Commonweal th requires that concessionaires operating in

16 public facilities offer to the public goods and services of
17 good quality at reasonable prices. The CGeneral Assenbly

18 therefore declares it to be the policy of this Commonweal th
19 that all public officers and agencies should, at all tines,
20 make efforts to see that concessionaires in public facilities
21 provi de goods and services of high quality, at reasonabl e
22 prices, in order to protect the public and encourage use of
23 public facilities.

24 (c) Police power.--This chapter shall be deened to be an
25 exercise of the police powers of this Commonwealth for the

26 protection of the health, safety and general welfare of the

27 people of this Conmmonweal t h.

28 (d) Purpose of chapter.--This chapter is intended as

29 renedial legislation designed to pronote the general welfare,
30 protect the public and encourage full and proper use of public
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facilities. Each provision of this chapter is intended to
receive a liberal construction as will best effectuate those
pur poses, and no provision is intended to receive a strict or
limted construction.

(e) Certain rights preserved.--This chapter is not intended
tolimt or deny any other rights previously enjoyed by any
gover nnent agency.

§ 4302. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Public facility.” Any building, airport, school, park,
hospital or other structure, grounds or place owned or operated
by a governnent agency, whether for governnental or proprietary
use.

§ 4303. Terns of contracts.

(a) General rule.--Each governnent agency shall require that
every contract granting any concession, license, permt or right
to sell, lease, contract for or otherw se nmake avail able for
consi deration goods or services to the public in any public
facility contains provisions giving the government agency the
right to regulate the kinds, quality and prices of the goods and
services, upon terns and conditions as nmay be appropriate.

(b) Exceptions.--This section is not intended to apply in
any of the follow ng cases:

(1) Were the right to regulate price or quality is
vested exclusively in or has been preenpted by the United
States or any of its agencies or another governnent agency.

(2) Were the head of the governnment agency determ nes

inwiting that the retention of the right to regulate is not
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necessary to protect the general welfare.
CHAPTER 45
ANTI Bl D- Rl GEd NG

Sec.

4501. Short title of chapter.

4502. Definitions.

4503. Prohibited activities.

4504. Civil action and damages.

4505. Suspensi on or debarnent.

4506. Liability for increased costs.

4507. Noncol lusion affidavits.

4508. Responsibility for enforcenent.

4509. I nvestigation.

§ 4501. Short title of chapter.

This chapter shall be known and nay be cited as the Anti bid-
Ri ggi ng Act.

§ 4502. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Bid-rigging.” The concerted activity of two or nore persons
to determine in advance the wi nning bidder of a contract |et or
to be let for conpetitive bidding by a governnent agency. The
termincludes, but is not limted to, any one or nore of the
fol | ow ng:

(1) Agreeing to sell itenms or services at the sane
pri ce.

(2) Agreeing to submit identical bids.

(3) Agreeing to rotate bids.

(4) Agreeing to share profits with a contractor who does
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not submit the | ow bid.

(5) Submtting prearranged bids, agreed-upon higher or
| ower bids or other conplenentary bids.

(6) Agreeing to set up territories to restrict
conpetition.

(7) Agreeing not to submt bids.

"Governnent agency." The Comonweal th and any of its
departnments, boards, agencies, authorities and conm ssions, any
political subdivision, municipal or other |ocal authority or any
of ficer or agency of any political subdivision or |ocal
authority.

"Person.” An individual, corporation or partnership or any
other entity capable of submitting a bid to the Comobnweal th
§ 4503. Prohibited activities.

(a) Bid-rigging unlawful.--1t is unlawful for any person to
conspire, collude or conbine with another in order to conmt or
attenpt to commit bid-rigging invol ving:

(1) A contract for the purchase of equipnent, goods,
services or materials or for construction or repair let or to
be | et by a governnent agency.

(2) A subcontract for the purchase of equi pnent, goods,
services or materials or for construction or repair with a
prime contractor or proposed prime contractor for a
gover nnent agency.

(b) Sinultaneous bids.--Notw thstandi ng ot her provisions of
this chapter, it is not unlawful for the sane person to
simul taneously submt bids for the sane work, or a portion
t hereof, as a proposed prine contractor and subcontractor.

(c) Fines and inprisonnent.--Any person who violates this

section conmits a felony of the third degree and shall, upon
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conviction, be sentenced to pay a fine of not nore than

$1, 000,000, if an entity other than an individual, or a fine of
not more than $50, 000, if an individual, or to serve a term of
i mprisonnment for not nore than three years, or both.

(d) Alternative civil penalty.--In lieu of crimnal
prosecution for violation of this section, the Attorney Ceneral
may bring an action for a civil penalty. In this action, a
person found by a court to have violated this section shall be
liable for a civil penalty of not nore than $100, 000.

(e) Disposition of fines and penalties.--Crimnal fines and
civil penalties collected under subsections (c) and (d) shall be
paid into the State Treasury and deposited in the appropriate
fund.

(f) Factors to be considered in determ ning fines,

i mprisonment or civil penalties.--In determ ning the appropriate
sanctions to be inposed for a violation of this section, the
court shall consider at least the followi ng three factors:
(1) The prior record and the nunber of previous
vi ol ati ons.
(2) The net worth of the person.
(3) The size and anount of the contract involved.

(g0 GCuvil action not barred.--A conviction or civil penalty
i nposed under this section shall not bar a governnent agency
from pursuing additional civil action and adm nistrative
sancti ons.

(h) Limtation on prosecution.--No crimnal prosecution
under this section shall be brought agai nst a person who has
been previously charged by information or indictnment with a
crimnal violation of the Federal antitrust |aws, based upon the

same al |l egedly unl awful conduct upon which a crim nal
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prosecution under this chapter could be based, where jeopardy
has attached under the Federal prosecution.
§ 4504. Civil action and danmages.

(a) Governnent agency to have right of action.--Any
government agency entering into a contract which is or has been
the subject of activities prohibited by section 4503 (relating
to prohibited activities) shall have a right of action against
the participants in the prohibited activities to recover
damages.

(b) Options.--The governnent agency shall have the option to
proceed jointly and severally in a civil action against any one
or nore of the participants for recovery of the full anount of
t he damages. There shall be no right to contribution anong
partici pants not named defendants by the governnent agency.

(c) Measure of danmages.--The neasure of damages recoverable
under this section shall be the actual damages, which damages
shall be trebled plus the cost of suit, including reasonable
attorney fees.

(d) When cause of action arises.--The cause of action shal
arise at the tinme the governnment agency which entered into the
contract discovered, or should have discovered, the conduct
anounting to the unlawful offense. The action shall be brought
within four years of the date that the cause of action arose. No
civil action shall be maintained after the expiration of ten
years fromthe date the contract was signed by the parties.

(e) Conviction to be dispositive of liability.--Any
convi ction under section 4503 shall be dispositive of the
liability of the participants with the only issues for trial
bei ng the fact and anobunt of danages.

8§ 4505. Suspension or debarnent.
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(a) Maxi mum suspensi on or debarnent.--A governnent agency
proceedi ng under its rules and regul ations to exclude or render
ineligible a person fromparticipation in contracts or
subcontracts based upon conduct prohibited by section 4503
(relating to prohibited activities) shall limt the exclusion or
ineligibility to a period not to exceed the foll ow ng:

(1) Three years in the case of a person found for the
first tinme to have engaged in this conduct.

(2) Five years in the case of a person found to have
engaged in this conduct for a second or subsequent tine.

(b) Lists of persons excluded.--A governnment agency that
lets a contract by conpetitive bidding shall maintain a current
list of persons excluded or ineligible by reason of suspension
or debarnent for participation in contracts or subcontracts with
t hat agency and shall furnish a copy of the list upon request to
a person considering the subm ssion of a bid as a prine
contractor or as a subcontractor.

8§ 4506. Liability for increased costs.

A person who enters into a contract with a governnment agency,
either directly as a contractor or indirectly as a
subcontractor, during a period of suspension or debarnent
i nposed upon that person by that agency under its rules and
regul ations shall be liable to the governnment agency and to an
eligible contractor for increased costs incurred as a result of
repl aci ng the excluded or ineligible person.

8§ 4507. Noncol lusion affidavits.

Noncol [ usion affidavits nay be required by rule or regul ation
of any government agency for all persons. Any requirenent for
noncol lusion affidavits shall be set forth in the invitation to

bid. Failure of any person to provide a required affidavit to
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t he governnent agency may be grounds for disqualification of his
bid. Any required noncollusion affidavit shall state whether or
not the person has been convicted or found liable for any act
prohi bited by Federal or State law in any jurisdiction involving
conspiracy or collusion with respect to bidding on any public
contract within the last three years. The formfor any required
noncol I usion affidavit shall provide that the person's statenent
on the affidavit that he has been convicted or found |iable for
any act prohibited by Federal or State law in any jurisdiction

i nvol ving conspiracy or collusion with respect to bidding on any
public contract within the |ast three years does not prohibit a
government agency from accepting a bid fromor awarding a
contract to that person, but it may be grounds for

adm ni strative suspension or debarnent in the discretion of the
gover nment agency under the rules and regul ati ons of that agency
or, in the case of a governnent agency with no adm nistrative
suspensi on or debarnent regul ati ons or procedures, may be
grounds for consideration on the question of whether the agency
shoul d decline to award a contract to that person on the basis
of lack of responsibility. The provisions of this section are in
addition to and not in derogation of any other powers and
authority of any governnent agency.

8§ 4508. Responsibility for enforcenent.

(a) Crimnal prosecution.--The Ofice of Attorney General
and the district attorneys of the several counties shall have
concurrent jurisdiction for the investigation and prosecution of
vi ol ations of section 4503 (relating to prohibited activities).

(b) GCvil action.--The Ofice of Attorney Ceneral shall have
the authority to bring civil action under section 4504 (relating

to civil action and damages) on behalf of the Comronweal t h and
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any of its departnents, boards, agencies, authorities and

commi ssions. Political subdivisions or municipal or other |ocal
authorities or any officer or agency of any such political
subdi vi sion or local authority shall have the right to bring a
civil action under section 4504. Upon the filing of a conplaint,
a copy shall be served on the Attorney Ceneral. The plaintiff,
at any tinme, may request the Attorney General to act on its
behal f. The Attorney Ceneral, upon determining that it is in the
best interest of the Comonweal th, shall have the authority to

i ntervene on behalf of the Commonweal th in these actions.

§ 4509. Investigation.

(a) Required attendance.--Wenever the Ofice of Attorney
Ceneral believes that a person may be in possession, custody or
control of docunentary material or may have information rel evant
to the subject matter of a civil investigation for the purpose
of ascertaining whether a person is or has been engaged in a
violation of this chapter, the Attorney CGeneral nmay require the
attendance and testinony of wi tnesses and the production of
books, accounts, papers, records, docunents and files relating
to the civil investigation. For this purpose, the Attorney
CGeneral or his representatives may sign subpoenas, adm nister
oaths or affirmations, exam ne w tnesses and receive evi dence
during the investigation. A request for information shall state
the subject matter of the investigation, the conduct
constituting the alleged violation which is under investigation
and the provisions of this chapter applicable to the all eged
violation. A request for docunmentary nmaterial shall describe the
material to be produced with reasonable particularity so as to
fairly identify the docunments denmanded, provide a return date

within which the nmaterial is to be produced and identify the
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menber of the Attorney Ceneral's staff to whomthe materi al
shall be given. In case of disobedience of a subpoena or the
contunmacy of a wi tness appearing before the Attorney General or
his representative, the Attorney General or his representative
may i nvoke the aid of a court of record of this Commonweal t h,
and the court nmay issue an order requiring the person subpoenaed
to obey the subpoena or to give evidence or to produce books,
accounts, papers, records, docunments and files relative to the
matter in question. Failure to obey an order of the court may be
puni shed by the court as a contenpt.

(b) Confidentiality.--No information or docunentary nateri al
produced under a demand under this section shall, unless
ot herwi se ordered by a court for good cause shown, be produced
for inspection or copying by, nor shall the contents be
di scl osed to, a person other than the Attorney General or his
representative without the consent of the person who produced
the information or material. However, the Attorney General or
his representative shall disclose information or docunentary
mat eri al produced under this section or information derived
therefromto officials of a governnent agency affected by the
all eged violation, for use by that agency in connection with an
i nvestigation or proceeding within its jurisdiction and
authority, upon the prior certification of an appropriate
official of the agency that the information shall be nmaintained
in confidence other than use for official purposes. Under
reasonabl e terns and conditions as the Attorney General or his
representative shall prescribe, the docunentary material shal
be avail able for inspection and copying by the person who
produced the material or a duly authorized representative of

t hat person. The Attorney Ceneral or his representative nay use
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t he docunentary material or information or copies as he

determ nes necessary in the civil enforcenent of this chapter,

i ncludi ng presentation before any court. Material which contains
trade secrets or other highly confidential nmatter shall not be
presented except with the approval of the court in which a
proceedi ng is pending after adequate notice to the person
furnishing the materi al .

(c) Limtation on use.--No crimnal prosecution under
section 4503 (relating to prohibited activities) may be brought
by either the Attorney CGeneral or a district attorney based
sol ely upon information or docunents obtained in a civil
i nvestigation under this section.

Section 2. Section 2310 of Title 1 is anmended to read:

§ 2310. Sovereign imunity reaffirmed; specific waiver.

Pursuant to section 11 of Article 1 of the Constitution of
Pennsylvania, it is hereby declared to be the intent of the
CGeneral Assenbly that the Comonweal th, and its officials and
enpl oyees acting within the scope of their duties, shal
continue to enjoy sovereign inmunity and official inmunity and
remai n i mMmune fromsuit except as the General Assenbly shal
specifically waive the immunity. Wien the General Assenbly
specifically waives sovereign imunity, a claimagainst the
Commonweal th and its officials and enpl oyees shall be brought
only in such manner and in such courts and in such cases as
directed by the provisions of Title 42 (relating to judiciary

and judicial procedure) or 62 (relating to procurenent), unless

ot herwi se specifically authorized by statute.
Section 3. Section 763(a) of Title 42 is anended to read:
§ 763. Direct appeals from governnment agencies.

(a) General rule.--Except as provided in subsection (c), the
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Commonweal th Court shall have exclusive jurisdiction of appeals
fromfinal orders of governnment agencies in the follow ng cases:
(1) Al appeals from Commonweal t h agenci es under
Subchapter A of Chapter 7 of Title 2 (relating to judicial

revi ew of Commonweal t h agency action) or otherw se and

i ncludi ng appeals fromthe Board of O ains, the Environnental

Hearing Board, the Pennsylvania Public Uility Comm ssion,

t he Unenpl oynent Conpensation Board of Review and from any

ot her Commonweal t h agency having Statew de jurisdiction.

(2) Al appeals jurisdiction of which is vested in the

Commonweal th Court by any statute hereafter enacted.

* x *

Section 4. Except as otherwi se provided, this act is
intended to provide a conplete and excl usive procedure to govern
t he procurenent by Conmonweal th agencies of supplies, services
and construction, including the disposal of surplus supplies.

Section 5. The ternms of office of the present nenbers of the
sel ection conm ttee appointed pursuant to section 2401.1(19) of
the act of April 9, 1929 (P.L.177, No.175), known as The
Adm ni strative Code of 1929, repealed by this act, shall not be
affected by 62 Pa.C. S. § 905(d).

Section 6. (a) The following acts and parts of acts are
r epeal ed:

Act of May 4, 1876 (P.L.99, No.68), entitled "A supplenent to
an act, entitled 'An act to carry out the provisions of section
twelve, article three of the constitution, relative to contracts
for supplies for the |egislature and various departnments of the
state governnent.'"

Act of June 12, 1879 (P.L.170, No.187), entitled "An act to

carry out the provisions of section twelve, article three, of
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the constitution, relative to contracts for supplies for the
| egi sl ature and the various departnments of the state
gover nnent . "

Act of June 25, 1895 (P.L.269, No.182), entitled "An act
provi ding that none but citizens of the United States shall be
enpl oyed in any capacity in the erection, enlargenent or
i mprovenent of any public building or public work within this

Commonweal t h. "

© o0 N oo o A~ wWw N P

Act of May 24, 1917 (P.L.260, No.141), entitled "An act

=Y
o

regulating the time for advertising for and receiving proposals

=
=

for furnishing paper, cardboard, cuts, plates, and other

=
N

supplies for the use of the Commonwealth for executing the

=Y
w

public printing, and the tinme contracts for furnishing such

H
o

supplies shall run

=Y
(63}

Act of May 1, 1919 (P.L.103, No.79), referred to as the State

=Y
(e}

Art Comm ssi on Law.

=
\l

Act of May 8, 1923 (P.L.161, No.120), entitled "An act

=Y
oo

providing for and regulating the public printing and bi ndi ng,

=
O

the editing for publication and the distribution of al

N
o

docunents, reports, bulletins, and other publications for the

N
=

use of the Commonweal th, the several departnents, boards,

N
N

conmmi ssi ons, and ot her agencies engaged in the |egislative,

N
w

judicial, and adm nistrative work of the State Governnent; the

N
~

sal e of waste paper; the appointnent of a director and ot her

N
(63}

enpl oyes; and repealing inconsistent and conflicting

N
(e}

| egi slation.”

N
~

Sections 478, 2401.1(19), 2403(a), (b), (c) and (g), 2405,

N
oo

2406(g), 2408, 2409, 2409.1, 2410, 2412, 2413 and 2414 of the

N
(o]

act of April 9, 1929 (P.L.177, No.1l75), known as The
30 Admnistrative Code of 1929.
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Section 1809 of the act of June 24, 1931 (P.L.1206, No.331),
known as The First O ass Townshi p Code.

Act of January 2, 1934 (Sp. Sess., 1933 P.L.200, No.4l),
entitled "An act authorizing officers, departnents, boards and
conmmi ssions of any political subdivision of the Comobnwealth,
and cities, counties, boroughs, incorporated towns, townshi ps,
school districts, to nake adjustnents with certain supply
contractors to reinburse | osses sustained in perfornmance of
contracts under certain circunstances."

Act of July 18, 1935 (P.L.1173, No.382), entitled "An act to
prohi bit discrimnation on account of race, creed or color in
enpl oyment under contracts for public buildings or public
wor ks. "

Act of July 19, 1935 (P.L.1321, No.414), entitled "An act
requiring specifications for the construction, alteration, or
repair of public works of the Commonweal th, county,
muni ci pality, or other subdivisions of the Commonweal th, to
contain a provision that the | aborers or nechanics enpl oyed
t hereon shall have been residents of this Commonweal th for at
| east ninety days prior to their enploynent; and prescribing
penal ties."

Act of April 12, 1945 (P.L.220, No.99), entitled "An act
aut hori zing the Conmonweal th and any admi nistrative departnent,
boards, and conm ssions thereof acting through the Departnent of
Property and Supplies, and political subdivisions of the
Commonweal t h, including municipal authorities, to enter into
contracts with the United States of America, or any agency
t hereof, for the purchase, |ease, or other acquisition of
property, real or personal, offered for sale pursuant to the

Sur plus Property Act of one thousand nine hundred forty-four,
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wi t hout conmplying with any requirenment of existing law as to
speci fications, advertising, award of contract, and approval of
purchases by a State agency receiving conpetitive bids, or the
delivery of property purchased before paynent therefor.”

Sections 404, 405 and 405.1 of the act of June 1, 1945
(P.L.1242, No.428), known as the State H ghway Law.

Act of June 10, 1947 (P.L.493, No.223), entitled "An act
further prescribing the bonds required of foreign corporations
contracting for public buildings, public works or projects.”

Sections 754 and 755 of the act of March 10, 1949 (P.L. 30,
No. 14), known as the Public School Code of 1949.

Section 11 of the act of March 31, 1949 (P.L.372, No. 34),
known as The General State Authority Act of one thousand nine
hundred forty-nine.

Section 1408 of the act of February 1, 1966 (1965 P.L. 1656,
No. 581), known as The Borough Code.

Act of COctober 26, 1972 (P.L.1017, No.247), entitled "An act
relating to the prevention of environnment pollution and the
preservation of public natural resources in construction
projects."

Act of Novenber 26, 1978 (P.L.1303, No.315), known as the
Public Facilities Concession Regul ati on Act.

Act of Novenber 26, 1978 (P.L.1309, No.317), entitled "An act
regul ati ng the awardi ng and execution of certain public
contracts; providing for contract provisions relating to the
retention, interest, and paynent of funds payabl e under the
contracts; and repealing inconsistent acts.”

Act of COctober 28, 1983 (P.L.176, No.45), known as the
Ant i bi d- Ri ggi ng Act.

Act of April 4, 1984 (P.L.193, No.40), known as the Mot or
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Vehi cl e Procurenent Act.

Act of Novenber 28, 1986 (P.L.1465, No.146), known as the
Reci procal Limtations Act.

(b) The followi ng acts and parts of acts are repeal ed
insofar as they relate to Cormonweal th agencies as defined in 62
Pa.C.S. § 103:

Act of Decenber 20, 1967 (P.L.869, No.385), known as the
Public Wrks Contractors' Bond Law of 1967.

Act of January 23, 1974 (P.L.9, No.4), entitled "An act
prescri bing the procedure, after the opening of bids, for the
wi t hdrawal of bids on certain public contracts, setting forth
the rights of the parties involved and providing penalties,”
except insofar as the act applies to the | eases of real
property.

Act of May 10, 1996 (P.L.153 No.29), known as the Guaranteed
Ener gy Savi ngs Act.

(c) The followi ng acts and parts of acts are repeal ed
insofar as they are inconsistent with this act:

Act of June 12, 1879 (P.L.170, No.187), entitled "An act to
carry out the provisions of section twelve, article three, of
the constitution, relative to contracts for supplies for the
| egi sl ature and the various departnments of the state
gover nnent . "

Act of May 24, 1917 (P.L.260, No.141), entitled "An act
regulating the time for advertising for and receiving proposals
for furnishing paper, cardboard, cuts, plates, and other
supplies for the use of the Commonwealth for executing the
public printing, and the tine contracts for furnishing such
supplies shall run."

Act of May 8, 1923 (P.L.161, No.120), entitled "An act
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1 providing for and regulating the public printing and bindi ng,

2 the editing for publication and the distribution of al

3 docunents, reports, bulletins, and other publications for the

4 use of the Commonweal th, the several departnments, boards,

5 conm ssions, and other agencies engaged in the |egislative,

6 judicial, and adm nistrative work of the State Governnent; the
7 sale of waste paper; the appointnment of a director and ot her

8 enployes; and repealing inconsistent and conflicting

9 legislation.™

10 Sections 507, 508, 510 and 511 of the act of April 9, 1929
11 (P.L.177, No.175), known as The Adm nistrative Code of 1929.

12 Act of June 23, 1931 (P.L.1181, No.321), entitled "An act

13 authorizing persons, co-partnerships, associations, and

14 corporations, who, whether as sub-contractor or otherw se, have
15 furnished material or supplied or perforned | abor in connection
16 wth any public work or inprovenent, to intervene in or

17 institute actions on certain bonds given to the Commonweal th or
18 to nunicipal corporations in connection with the perfornmance of
19 public contracts; fixing the tinme within which such actions nust
20 be brought, and the anounts recoverable therein; and providing
21 for distribution of anpbunts recovered; and prescribing
22 procedure.”
23 Section 6 of the act of May 20, 1937 (P.L.728, No.193),
24 referred to as the Board of Clains Act only insofar as it is
25 inconsistent with the procedure provided for in 62 Pa.C. S. 8§
26 1712 regarding the resolution of a contract controversy by the
27 head of a purchasi ng agency.
28 Section 10 of the act of July 5, 1947 (P.L.1217, No.498),
29 known as the State Public School Building Authority Act.
30 Section 12 of the act of Decenber 6, 1967 (P.L.678, No.318),

19970S0005B1890 - 137 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

known as The Pennsyl vani a Hi gher Educational Facilities
Aut hority Act of 1967.

Section 4 of the act of Novenber 20, 1968 (P.L.1075, No. 329),
entitled "An act providing for the growh and devel opnent of
noncomrer ci al educational television; creating the Pennsylvani a
Publ i c Tel evi sion Network Comm ssion as an i ndependent
commi ssion and defining its powers and duties.”

(d) Nothing in this act shall repeal, nodify or supplant the
followi ng acts and parts of acts:

Except as explicitly stated in the addition of 62 Pa.C. S. 8§
322(6), section 1 of the act of May 1, 1913 (P.L. 155, No.104),
entitled "An act regulating the letting of certain contracts for
the erection, construction, and alteration of public buildings."

Section 516 of the act of April 9, 1929 (P.L.177, No.175),
known as The Admi nistrative Code of 1929.

Section 303 of the act of April 9, 1929 (P.L.343, No.176),
known as The Fi scal Code.

Act of July 19, 1957 (P.L.1017, No.451), known as the State
Adverse Interest Act.

Act of February 11, 1976 (P.L.14, No.10), known as the
Pennsyl vania Rural and Intercity Conmon Carrier Surface
Transportation Assistance Act.

Act of April 3, 1992 (P.L.28, No.11), known as the Tuition
Account Program and Col | ege Savi ngs Bond Act.

(e) Al other acts and parts of acts are repeal ed i nsofar as
they are inconsistent with this act.

Section 7. This act shall apply to contracts solicited or
entered into on or after the effective date of this act unless
the parties agree to its application to a contract solicited or

entered into prior to the effective date of this act.
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1 Section 8. This act shall take effect in 180 days.
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