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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 169355

I NTRODUCED BY OLASZ, MANDERI NO, GANNON, BELARDI, TRELLO, MELI G
CURRY, YOUNGBLOCD, CAPPABI ANCA, DeLUCA, CASORI O JOSEPHS,
BELFANTI, PESCI, ROBI NSON, READSHAW BROW, JAMES, CLARK
BOSCOLA, GORDNER, C. W LLI AM5, JARCLI N, HALUSKA, SHANER,
STABACK, LAUGHLI N, MUNDY AND PI STELLA, JUNE 18, 1997

REFERRED TO COW TTEE ON HEALTH AND HUVAN SERVI CES,
JUNE 18, 1997
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AN ACT

Providing for approval by the Departnment of Health of
acqui sitions of nonprofit hospitals, for hearings, for steps
to safeguard val ue of charitable assets and for
responsi bilities of Secretary of the Commonweal th and
Attorney Ceneral.
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Section 11. Reports.

Section 12. Authority of Attorney Ceneral.
Section 13. Rules and regul ati ons.

Section 14. Application.

Section 15. Effective date.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Nonprofit
Hospital Acquisition Law.

Section 2. Legislative findings.

The health of the people of this Commobnwealth is a very
i nportant public concern. The Commonweal th has an interest in
assuring the continued existence of accessible, affordable
health care facilities that are responsive to the needs of the
comuni ties which they serve. The Conmonweal th al so has a
responsibility to protect the public interest in nonprofit
hospitals and to clarify the responsibilities of |ocal public
hospital officials with respect to | ocal public assets of those
hospital s by making certain that the charitable and public
assets are managed prudently and saf eguarded consistent with
their m ssion under the | aws governing nonprofit and runi ci pal
cor por ati ons.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Acquisition.” An acquisition by a person of an interest in
a nonprofit hospital, whether by purchase, nerger, |ease, gift,

joint venture or otherwi se, which results in a change of
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ownership or control of 20% or nore of the assets of a hospital
or which results in the acquiring person's hol ding or
controlling 50% or nore of the assets of the hospital. The term
does not include an acquisition if the acquiring person:

(1) |Is a nonprofit corporation having a substantially
simlar charitable health care purpose as the nonprofit
corporation fromwhomthe hospital is being acquired, or is a
government entity.

(2) |Is exenpt from Federal |ncome Tax under section
501(c)(3) of the Internal Revenue Code of 1986 (Public Law
99-514, 26 U.S.C. § 501(c)(3)), or is a governnent entity.

(3) WII maintain representation of the affected
community on the |ocal board of the hospital.

"Departnent.” The Departnent of Health of the Conmonwealt h.

"Hospital." An institution having an organi zed nedi cal staff
established for the purpose of providing to inpatients, by or
under the supervision of physicians, diagnostic and therapeutic
services for the care of persons who are injured, disabled,
pregnant, diseased, sick or nmentally ill or rehabilitation
services for the rehabilitation of persons who are injured,

di sabl ed, pregnant, diseased, sick or nentally ill. The term
includes facilities for the diagnosis and treatnment of disorders
wi thin the scope of specific nmedical specialties, but not
facilities caring exclusively for the nmentally ill.

"Nonprofit hospital.” A hospital owned by a nonprofit
corporation organized under 15 Pa.C.S. Pt. Il Subpt. C (relating
to nonprofit corporations).

"Person.” An individual, trust or estate, partnership,
corporation, association, limted liability conmpany, joint stock

conpany or insurance conpany.
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Section 4. Departnent approval required.

(a) GCeneral rule.--A person nay not engage in the
acqui sition of a nonprofit hospital without first having applied
for and received approval of the departnent under this act.

(b) Application.--An application shall be submtted to the
department on fornms provided by the departnment and at a m ni num
must i ncl ude:

(1) The nane of the hospital being acquired.
(2) The nane of the acquiring person or other parties to

t he acqui sition.

(3) The acquisition price.
(4) A copy of the acquisition agreenent.
(5) A financial and econom c analysis and report from an

i ndependent expert or consultant of the effect of the

acqui sition under the criteria in section 8.

(6) Copies of all other related docunents.
The applications and all related docunents are considered public
records.

(c) Fees.--The departnent shall charge an applicant fees
sufficient to cover the costs of inplenenting this act. The fees
shall include the cost of the Attorney General's opinion under
section 7. The departnent shall transfer this portion of the
fee, upon receipt, to the Attorney Ceneral.

Section 5. Review and noti ce.

(a) Review of application.--The departnment, in consultation
with the Attorney Ceneral, shall determne if the application is
conplete for the purposes of review The departnent may find
that an application is inconplete if a question on the
application form has not been answered in whole or in part, or

has been answered in a manner that does not fairly neet the
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guestion addressed, or if the application does not include
attachnments of supporting docunents as required under section 4.
If the departnent determ nes that an application is inconplete,
it shall notify the applicant within 15 worki ng days after the
date the application was received stating the reasons for its
determ nation of inconpleteness, with reference to the
particul ar questions for which a deficiency is noted.

(b) Notice.--Wthin five working days after receipt of a
conpl eted application, the department shall publish notice of
the application in a newspaper of general circulation in the
county or counties where the hospital is |ocated and shal
notify by first class United States mail, electronic mail or
facsimle transm ssion any person who has requested notice of
the filing of such applications. The notice nust state that an
application has been received, state the nanes of the parties to
t he agreenent, describe the contents of the application and
state the date by which a person may submt witten conments
about the application to the departnent.

Section 6. Hearings.

(a) GCeneral rule.--During the course of review under this
act, the departnment shall conduct one or nore public hearings,
at | east one of which shall be in the county where the hospital
to be acquired is |l ocated. At the hearings, anyone may file
witten comments and exhibits or appear and make a statenent.
The departnent may subpoena additional information or w tnesses,
require and adm ni ster oaths, require sworn statenents, take
depositions and use rel ated di scovery procedures for purposes of
the hearing and at any tinme prior to maki ng a decision on the
appl i cation.

(b) Tinme of hearings.--A hearing nust be held not |ater than
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45 days after recei pt of a conpleted application. At |east 10
days' public notice must be given before the holding of a
heari ng.

Section 7. Procedure.

(a) Attorney General review --The departnment shall provide
the Attorney CGeneral with a copy of a conpleted application. The
Attorney Ceneral shall review the conpleted application and
wi thin 45 days of the first public hearing held under section 5
shall provide a witten opinion to the departnment as to whet her
or not the acquisition neets the requirenents for approval under
section 8.

(b) Duties of departnent.--The departnent shall review the
conpl eted application to determ ne whether or not the
acqui sition neets the requirenents for approval in sections 8
and 9. Wthin 30 days after receiving the witten opinion of the
Attorney Ceneral under subsection (a), the departnment shall:

(1) approve the acquisition, with or w thout any
speci fic nodifications or conditions; or
(2) disapprove the acquisition.

(c) Conditions.--The departnment nmay not make its deci sion
subject to any condition not directly related to requirenents in
section 8 or 9, and any condition or nodification nust bear a
direct and rational relationship to the application under
review.

(d) Appeal.--A person engaged in an acquisition and affected
by a final decision of the departnment has the right to an appeal
under 2 Pa.C.S. Ch. 7 Subch. A (relating to judicial review of
Commonweal t h agency action). The opi nion of the Attorney General
provi ded under subsection (a) does not constitute a final

deci sion for purposes of review
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(e) Extension of deadline.--The departnment or the Attorney
CGeneral may, for good cause, extend by not nore than 30 days any
deadl i ne established under this act one tine during
consi deration of any application.

Section 8. Steps to safeguard val ue of charitable assets.

The departnent shall approve an application only if the
parties to the acquisition have taken the proper steps to
safeguard the value of charitable assets and ensure that any
proceeds fromthe acquisition are used for appropriate
charitabl e health purposes. The departnent nmay not approve an
application unless, at a mininmum it determnes that:

(1) The acquisition is permtted under 15 Pa.C. S. Pt. |

Subpt. C (relating to nonprofit corporations) and other |aws
governing nonprofit entities, trusts or charities.

(2) The nonprofit corporation which owns the hospital
bei ng acquired has exercised due diligence in authorizing the
acqui sition, selecting the acquiring person and negoti ating
the ternms and conditions of the acquisition.

(3) The procedures used by the nonprofit corporation's
board of trustees and officers in making its decision
fulfilled their fiduciary duties, that the board and officers
were sufficiently informed about the proposed acquisition and
possi bl e alternatives and that they used appropriate expert
assi st ance.

(4) No conflict of interest exists related to the
acqui sition, including, but not limted to, conflicts of
interest related to board nmenbers and executives of and
experts retained by the nonprofit corporation, acquiring
person or other parties to the acquisition.

(5) The nonprofit corporation will receive fair market
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1 value for its assets. The Attorney General or the departnent
2 may enpl oy, at the expense of the acquiring person,

3 reasonably necessary expert assistance in naking this

4 determ nation. This expense is in addition to the fees

5 charged under section 4.

6 (6) Charitable funds will not be placed at unreasonable
7 risk if the acquisition is financed in part by the nonprofit
8 cor porati on.

9 (7) Any nmanagenent contract under the acquisition wll
10 be for fair market val ue.

11 (8) The proceeds fromthe acquisition will be controlled
12 as charitabl e funds i ndependently of the acquiring person or
13 parties to the acquisition and will be used for charitable
14 heal t h pur poses consistent with the nonprofit corporation's
15 ori ginal purpose, including providing health care to the

16 di sadvant aged, the uninsured and the underi nsured and

17 provi di ng benefits to pronote inproved health in the affected
18 comunity.

19 (9) Any charitable entity established to hold the
20 proceeds of the acquisition will be broadly based in and
21 representative of the community where the hospital to be
22 acquired is located, taking into consideration the structure
23 and governance of the entity.
24 (10) A right of first refusal to repurchase the assets
25 by a successor nonprofit corporation or foundation has been
26 retained if in event the hospital is subsequently sold to,
27 acquired by or nmerged with another entity.
28 Section 9. Approval of application.
29 The departnent shall approve an application only if the
30 acquisition in question will not detrinentally affect the
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conti nued exi stence of accessible, affordable health care
responsive to the needs of the conmunity in which the hospital
to be acquired is located. To this end, the departnent shall not
approve an application unless, at a mininmum it determ nes that:

(1) Sufficient safeguards are included to assure the
af fected community continued access to affordable care, and
alternative sources of care are available in the community
shoul d the acquisition result in a reduction or elimnation
of particular health services.

(2) The acquisition will not result in the revocation of
hospi tal privileges.

(3) Sufficient safeguards are included to maintain
appropriate capacity for health science research and health
care provider education.

(4) The acquiring person and parties to the acquisition
are commtted to providing health care to the di sadvant aged
and the uninsured and the underinsured and to providing
benefits to pronote inproved health in the affected
community. Activities and funding provided under section 8
may be considered in evaluating conpliance with this
conmmi t ment .

(5) Sufficient safeguards are included to avoid conflict
of interest in patient referral.

Section 10. Responsibilities of Secretary of the Comonweal th
and Attorney Ceneral.

(a) Secretary of the Commonweal th.--The Secretary of the
Commonweal th may not accept any fornms or docunents in connection
with the acquisition of a nonprofit hospital until the
acqui sition has been approved by the departnent under this act.

(b) Attorney Ceneral.--The Attorney General my seek an
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injunction to prevent an acquisition not approved by the
departnment under this act.
Section 11. Reports.

(a) GCeneral rule.--The departnment shall require periodic
reports fromthe nonprofit corporation or its successor
nonprofit corporation or foundation and fromthe acquiring
person or other parties to the acquisition to ensure conpliance
with commtnents nade. The departnent may subpoena information
and docunents and nmay conduct onsite conpliance audits at the
acquiring person's expense.

(b) Hearing.--1f the departnment receives informtion
i ndicating that the acquiring person is not fulfilling
commtnments to the affected community under section 9, the
departnment shall hold a hearing upon 10 days' notice to the
affected parties. If after the hearing the departnent determ nes
that the information is true, it may revoke or suspend the
hospital |icense issued to the acquiring person, refer the
matter to the Attorney CGeneral for appropriate action or both.
The Attorney Ceneral nay seek a court order conpelling the
acquiring person to fulfill its commtnents under section 9.
Section 12. Authority of Attorney Ceneral.

(a) Conpliance.--The Attorney General has the authority to
ensure conpliance with conmtnents that inure to the public
i nterest.

(b) Existing authority.--No provision of this act derogates
fromthe common | aw or statutory authority of the Attorney
Gener al .

Section 13. Rules and regul ations.
The departnent may adopt rul es and regul ati ons necessary to

i npl enent this act and may contract with and provi de reasonabl e
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rei nbursenent to qualified persons to assist in detern ning
whet her the requirenents of sections 8 and 9 have been net.
Section 14. Application.

An acquisition of a hospital conpleted before the effective
date of this act or an acquisition in which a certificate of
need has been issued by the departnment under Chapter 7 of the
act of July 19, 1979 (P.L.130, No.48), known as the Health Care
Facilities Act, before the effective date of this act is not
subject to this act.

Section 15. Effective date.

This act shall take effect in 60 days.
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