SENATE ANVENDED
PRI OR PRINTER S NO. 1477 PRINTER S NO. 2578

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1304 %55

I NTRODUCED BY ROBERTS AND MANDERI NO, APRI L 14, 1997

SENATOR GREENLEAF, JUDI Cl ARY, | N SENATE, AS ANMENDED,
NOVEMBER 18, 1997
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AN ACT
Amendi ng Titl e 23—{(PerestiecRelations) 20 ( DECEDENTS, ESTATES <—
AND FI DUCI ARI ES) of the Pennsyl vani a Consol i dated Stat utes,
provi ding for disposition of remains of a deceased party te <—
The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Title 23 20 OF THE PENNSYLVANI A CONSOLI DATED <—

STATUTES i s anended by adding a section to read:

§ 305. RIGHT TO DI SPOSE OF A DECEDENT' S REMAI NS. <—




1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(A) CGENERAL RULE. - - THE DETERM NATI ON OF THE FI NAL

DI SPOSI TION OF A DECEDENT' S REMAINS SHALL BE AS SET FORTH I N

TH' S SECTI ON UNLESS OTHERW SE SPECI FI CALLY PROVI DED BY WAI VER

AND AGREEMENT COF THE PERSON ENTI TLED TO MAKE SUCH DETERM NATI ON

UNDER THI S SECTI ON, SUBJECT TO THE PROVISIONS OF A VALID WLL

EXECUTED BY THE DECEDENT.

(B) DISPOSITION OF THE REMAINS OF A DECEASED SPOUSE. - - ABSENT

AN ALLEGATI ON OF ENDURI NG ESTRANGEMENT, | NCOVPETENCE, CONTRARY

I NTENT, OR WAI VER AND AGREEMENT, WHI CH IS PROVEN BY CLEAR AND

CONVI NCI NG EVI DENCE, A SURVI VI NG SPOUSE SHALL HAVE THE SOLE

AUTHORITY I N ALL MATTERS PERTAI NING TO THE DI SPOSI TI ON OF THE

REVMAI NS OF THE DECEDENT.

(©) DISPOSITION OF THE REMAINS OF OTHERS. --1F THERE IS NOT A

SURVI VI NG SPOUSE, ABSENT AN ALLEGATI ON OF ENDURI NG ESTRANGEMENT,

| NCOVPETENCE, CONTRARY | NTENT, OR WAI VER AND AGREEMENT, VHICH IS

PROVEN BY CLEAR AND CONVI NCI NG EVI DENCE, THE NEXT OF KIN SHALL

HAVE SOLE AUTHORITY IN ALL MATTERS PERTAI NING TO THE DI SPOSI T1 ON

OF THE RENMAINS OF THE DECEDENT.

(D) PROCEDURE. - - WHERE A PETI TI ON ALLEG NG ENDURI NG

ESTRANGEMENT, | NCOVPETENCE, CONTRARY | NTENT, OR WAI VER AND

AGREEMENT, IS MADE WTHI N 48 HOURS OF THE DEATH OR DI SCOVERY OF

THE BODY OF THE DECEDENT, WH CHEVER IS LATER, A COURT MNAY ORDER

THAT NO FINAL DI SPCSI TI ON OF THE DECEDENT' S REMAI NS TAKE PLACE

UNTIL A FINAL DETERM NATION IS MADE ON THE PETITION. NOTI CE TO

EACH PERSON W TH EQUAL OR HI GHER PRECEDENCE THAN THE PETI TlI ONER

TO THE RIGHT _TO DI SPOSE OF THE DECEDENT'S REMAINS, AND TO H' S

ATTORNEY | F KNOMW, AND TO THE FUNERAL HOVE OR OTHER | NSTI TUTI ON

VWHERE THE BODY IS BEING HELD, MJST BE PROVI DED CONCURRENTLY W TH

THE FILING OF THE PETITION. A SU TABLE BOND MAY BE REQUI RED BY
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(1) IF THE COURT DETERM NES THAT CLEAR AND CONVI NCI NG

EVI DENCE ESTABLI SHES ENDURI NG ESTRANGEMENT, | NCOVPETENCE,

CONTRARY | NTENT, OR WAI VER AND AGREEMENT, THE COURT SHALL

ENTER AN APPROPRI ATE ORDER REGARDI NG THE FI NAL DI SPOSI TI ON,

VH CH MAY | NCLUDE _APPO NTI NG AN ATTORNEY IN FACT TO ARRANGE

THE FINAL DI SPOSI TI ON, W TH REASONABLE COSTS CHARGEABLE TO

THE ESTATE.

(2) IF TW OR MORE PERSONS W TH EQUAL STANDI NG AS NEXT

OF KIN DI SAGREE ON DI SPOSI TI ON OF THE DECEDENT' S REMAI NS, THE

AUTHORI TY TO DI SPOSE SHALL BE DETERM NED BY THE COURT, WTH

PREFERENCE G VEN TO THE PERSON WHO HAD THE CLOSEST

RELATI ONSHI P W TH THE DECEASED.

(3) IF THE COURT DETERM NES THAT THE PETITION IS NOT

SUPPORTED BY A CLEAR AND CONVI NCI NG EVI DENCE, THE COURT NAY

AVARD ATTORNEY FEES. AN AVWARD OF ATTORNEY FEES SHALL

CONSTI TUTE A SET- OFF AGAI NST _ANY CLAI M BY THE PETI Tl ONER

AGAI NST THE ESTATE.

(E) DEFINITIONS.--AS USED IN THI S SECTI ON, THE FOLLOW NG

WORDS AND PHRASES SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S

SUBSECTI| ON:

"CONTRARY INTENT." AN EXPLICIT AND SI NCERE EXPRESSI ON,

El THER VERBAL OR WRI TTEN, OF A DECEDENT ADULT OR ENMANCI PATED

M NOR PRI OR TO DEATH, AND NOT SUBSEQUENTLY REVOKED, THAT A

PERSON OTHER THAN THE ONE AUTHORI ZED BY THI S SECTI ON DETERM NE

THE FINAL DI SPOSITION OF H'S REMAI NS.

"ENDURI NG ESTRANGEMENT. " A PHYSI CAL_AND EMOTI ONAL SEPARATI ON

FROM THE DECEASED AT THE TI ME OF DEATH OF THE PERSON AUTHORI ZED

BY TH S SECTI ON TO DETERM NE THE FI NAL DI SPOSI TI ON OF THE

DECEDENT' S REMAINS, WH CH HAS EXI STED FOR A PERIGD OF TI ME THAT

CLEARLY DEMONSTRATES AN ABSENCE OF DUE AFFECTI ON, TRUST AND
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REGARD FOR THE DECEASED.

"NEXT_OF KIN." THE SPOUSE AND RELATI VES BY BLOOD OF THE

DECEASED I N ORDER THAT THEY BE AUTHORI ZED TO SUCCEED TO THE

DECEASED S ESTATE UNDER CHAPTER 21 (RELATING TO | NTESTATE

SUCCESSI ON) AS LONG AS THE PERSON IS AN ADULT OR AN EVANCI PATED

~N~ o o~ W ON

Section 2. This act shall take effect in 60 days.
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