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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
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AN ACT
Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a
Consol idated Statutes, providing for surrogate parenting
agreenents.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Part VI of Title 23 of the Pennsyl vania
Consolidated Statutes is anmended by adding a chapter to read:
PART VI
CH LDREN AND M NORS
* x *
CHAPTER 59
SURROGATE PARENTI NG AGREEMENTS
Sec.
5901. Legislative intent.
5902. Definitions.
5903. Enforceability.

5904. Jurisdiction and venue.

5905. Surrogate parenting agreenents.
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(a) Findings.--The General Assenbly finds the foll ow ng:

(1) That, due to the increased incidence of female
infertility, many couples are turning to surrogate nothers to
help them create famli es.

(2) That an individual's decision regardi ng whet her or
not to bear or beget a child falls within the
constitutionally protected right of privacy, and, therefore,

t he Commonweal th may not prohibit the practice of surrogate
parenting or enact regulations that would have the effect of
prohi biting the practice.

(3) That the legal status of children born under
surrogate parenting agreenents is currently uncertain.
Consequent|ly, when state courts are called upon to interpret
or enforce surrogate parenting agreenents, they nust decide
i ssues, such as the status of the child, w thout the guidance
of statute.

(4) That, in accordance with the findings in paragraphs
(1) through (3), the Ceneral Assenbly nust act to protect the
best interests of children who will result fromthe practice
of surrogate parenting.

(b) Purposes.--The purposes of this chapter are:

(1) To ensure that the child born in fulfillment of a

surrogate parenting agreenent has a pernmanent hone and

settled rights to inheritance.
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(2) To define and delineate the rights and
responsibilities of the intended parents, the surrogate

not her and her husband, if any.

(3) To facilitate private reproductive choices by
effectuating the parties' intentions.
(4) To mnimze the risk to the parties.
(5) To ensure inforned and vol untary deci sion nmaki ng.
§ 5902. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Child." A child or children conceived by and born to a
surrogate nother following artificial insem nation pursuant to
the provisions of a surrogate parenting agreenment or a child or
chil dren conceived through in vitro fertilization and born to a
surrogate nother pursuant to the provisions of a surrogate
parenting agreenent.

"I ndependent nental health care professional.” A person who
is licensed to practice psychiatry, psychology or clinical
social work by the Conmonweal th and who has no conpensat ed
busi ness relationship with any person, firmor entity required
by this chapter to provide an affidavit of fees received or
gi ven pursuant to a surrogate parenting agreenent.

“Infertile woman." A worman who, as determ ned by a physician
licensed to practice in this Conmonweal th, has been unable to
conceive for a period of one year while not practicing birth
control, or is incapable of conceiving a child or of carrying a
child to termw thout significant risks to her life or health or
to her child s |life or health, or is sterile.

"Intended parents.” An infertile wonman and her husband who

19970H0527B0590 - 3 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

enter into a surrogate parenting agreenent.

“"Mental health care professional.”™ A person licensed in this
Commonweal th to practice psychiatry, psychol ogy, clinical social
work or famly counseling.

"Party." The surrogate nother, her husband, if any, and the
i nt ended parents.

"Surrogate nother." A wonan 21 years of age or ol der who
enters into a surrogate parenting agreenent in which she agrees
to assunme the condition of pregnancy and experience childbirth
in order to provide the child of that pregnancy to a couple that
presunmably woul d ot herwi se renmain chil dl ess.

"Surrogate parenting agreenent.”™ A witten contract entered
into by the intended parents and a surrogate nother, which
conforms to the requirenents of section 5905 (relating to
surrogate parenting agreenents).

§ 5903. Enforceability.

Any agreenent to acconplish the purposes of a surrogate
parenti ng agreenment under this chapter which does not receive
judicial approval as described in this chapter shall be deened
null and void and shall not have any force or effect in this
Conmonweal t h.

8§ 5904. Jurisdiction and venue.

(a) Jurisdiction.--The donmestic relations division of the
court of common pleas shall have jurisdiction over petitions for
judicial review and approval of surrogate parenting agreenents
under the provisions of this chapter.

(b) Venue.--A petition for judicial review and approval of a
surrogate parenting agreenent shall be brought in the county
where the surrogate nother resides. Wien the surrogate nother is

not a resident of this Comonwealth, the petition shall be filed
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1 in the county where the intended parents reside.

2 8 5905. Surrogate parenting agreements.

3 A surrogate parenting agreenent shall include, but not be

4 limted to, the follow ng provisions:

5 (1) The agreenent is not binding and enforceable until
6 approved by a court of appropriate jurisdiction.

7 (2) The surrogate nother agrees to be insem nated with
8 the sperm of the husband of the infertile woman or be

9 i npl anted with an enbryo/ zygote whi ch has been concei ved

10 t hrough the process of in vitro fertilization and, in either
11 case, to carry the child to termand then relinquish the

12 custody of the child or children conceived in either manner
13 to the intended parents imediately after birth or as soon
14 thereafter as is nedically feasible.

15 (3) The intended parents agree that, upon the birth of
16 the child, they will accept and take custody of the child.
17 (4) The surrogate nother shall have control of al

18 nmedi cal decisions relating to her pregnancy consistent with
19 the laws of this Commonweal t h.

20 (5) Al reasonabl e and necessary nedi cal expenses

21 incurred by the surrogate nother in the performance of a

22 surrogate parenting agreenent shall be the responsibility of
23 t he i ntended parents.

24 (6) The surrogate parenting agreenent shall contain

25 provisions for termlife and health insurance for the

26 surrogate nother with the beneficiary of her choice, and term
27 life insurance for the intended parents with the child or

28 chil dren named as beneficiary, for a termand anpbunt as shal
29 be determ ned by the parties. The cost of any such life or
30 heal th i nsurance shall be the obligation of the intended
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parents.

(7) Just and reasonabl e nonetary conpensation for the
surrogate nother shall be deposited in an escrow account or
attorney trust account prior to the first artificial
i nsem nation of the surrogate nother, together with a
schedul e of paynents to be made fromthe escrow account to
t he surrogate nother.

(8) The surrogate nother agrees to undergo nedi cal
exam nations, to be paid for by the intended parents, for the
fol | ow ng:

(1) Sexually and genetically transmtted di seases.
(ii) Pregnancy.
(iii) Fertility.

(9) The natural father agrees to undergo nedi cal
exam nations for sexually and genetically transmtted
di seases imredi ately prior to the donation of senen.

(10) The information required in paragraphs (8) and (9)
shall be made available to all parties.

(11) Any cause of action arising froma surrogate
parenting agreenent shall be |[imted to an action for breach
of contract and an action for enforcenent of the terns of the
agreenent. Renedies for breach of contract shall be limted
to nonetary damages in the anounts described in the
agr eenent s.

(12) The surrogate nother shall have access to |egal
counsel of her own choosing during negotiation of the
surrogate parenting agreenent, the cost of which shall be the
responsi bility of the intended parents. The surrogate nother
may waive the right to counsel, in witing, with such witing

to be annexed to the petition. Under no circunstances,
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1 however, shall both the surrogate nother and the intended

2 parents be represented by the sanme attorney or an attorney

3 fromthe same partnership, corporation or association at any
4 stage of these proceedings.

5 8§ 5906. Petition and required filings.

6 (a) Verification and contents.--A petition for judicial

7 approval and review of a surrogate parenting agreenent shall be
8 wverified by the intended parents. A petition shall set forth:

9 (1) The intended parents' nanes and address.

10 (2) The nane and address of the proposed surrogate

11 not her, or, if such is not known to petitioners, that of her
12 | egal representative.

13 (3) A statenent that each of the intended parents

14 under stands that, upon the birth of the child, each such

15 parent shall have full legal and parental responsibilities
16 toward the child.

17 (4) A statenent of any and all fees paid or to be paid
18 by or on behalf of the intended parents in connection with
19 t he surrogate parenting agreenent.
20 (b) Attachnments.--The petition shall have annexed thereto
21 the foll ow ng docunents:
22 (1) The proposed surrogate parenting agreenent.
23 (2) A physician's affidavit setting forth the grounds
24 for his determ nation that the intended nother is an
25 infertile wonman.
26 (3) A physician's affidavit stating that the surrogate
27 nother is fertile and is not pregnant and stating further the
28 presence or absence of sexually or genetically transmtted
29 di seases.
30 (4) A physician's affidavit stating that the husband of
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the infertile woman has been tested for sexually and

genetically transmtted di seases, and the results of such

tests.
(5) |If the surrogate nother is married, a duly

acknow edged consent by the surrogate nother's husband to her

execution of the surrogate parenting agreenment. If the

surrogate or egg donor marries after entering into the
surrogate contract, the surrogate's husband or the egg
donor's husband shall be bound by this division.

(6) An affidavit fromany person, firm corporation or
other entity which has received, or will receive, fees or

ot her consideration for services rendered in connection wth

the surrogate parenting agreenment. Fees and charges for

nmedi cal and ot her health-rel ated services need not be set

forth by affidavit.

§ 5907. Initial appearance of parties.

(a) Hearing scheduled.--Wthin 30 days fromthe date of the
filing of the petition, the court shall schedule a hearing at
whi ch the parties shall be exam ned as set forth in this
subsection. In the event the identity of the surrogate nother is
unknown to the intended parents, the court shall provide for a
separate hearing for the surrogate nother and her attorney. In
t he presence of counsel, the court shall exam ne the parties
under oath, as to the surrogate parenting agreenent, to
determ ne the foll ow ng:

(1) The party being exam ned has freely and know ngly
entered into the agreenent.

(2) The party being examned is fully informed as to al
aspects of the agreenment and the proceedi ng and of that

party's rights and obligations under the agreenment and the
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pr oceedi ng.

(3) The intended parents understand that, as of the date
of the child' s birth, they will have full parental
responsi bilities, including the duty of support of such
chi | d.

(4) The surrogate nother understands that, upon the
birth of the child, she will have no parental rights in and
to such child.

(5) Any other information the court, in its discretion,
deens necessary to ascertain the validity of the surrogate
parenting agreenent.

(b) Counseling.--The court shall order each party to attend
counseling sessions with a |icensed i ndependent nental health
care professional fromthe date of the order until at |east one
nmonth after the child' s birth. The professional shall file a
report with the court attesting to the parties' nmental capacity
to enter the agreenent. The counseling provided to the surrogate
and her husband, if any, shall enconpass the potenti al
psychol ogi cal consequences of acting as a surrogate and
consenting to the adoption of a child conceived pursuant to the
surrogate contract. The counseling provided to the infertile
coupl e shall enconpass the psychol ogi cal dynami cs of
infertility, adoption and acting as the parent of a child
concei ved pursuant to a surrogate contract.

(c) Hone study.--The court shall order the children and
yout h servi ces agency of the county to conduct a hone study of
the intended parents and of the surrogate nother and to file
with the court a copy of the report of the home study. The costs
of this study shall be paid by the intended parents.

(d) Crimnal background check.--The court shall order the
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sheriff of the county to conduct a crimnal background check of
the intended parents and of the surrogate nother and to file a
copy of the results with the court. The intended parents shal
pay the costs of this check

(e) Review of affidavits.--After receiving the affidavits
listing the fees to be paid in connection with the surrogate
parenting agreenment, the court shall review those affidavits in
order to determine that the fees are just and reasonabl e.

(f) Petitions and records to be seal ed.--The petition and
the records of all hearings held in a proceeding under this
chapter shall be sealed by the court.

§ 5908. Subsequent court appearances.

(a) Basis for final approval.--After receipt of the reports
requi red under section 5907(b), (c) and (d) (relating to initial
appearance of parties), the court shall cause the parties and
their counsel to appear.

(b) Conpetency.--If the court finds that a nmental health
prof essi onal has counsel ed the parties as to the enotional and
psychol ogi cal consequences of surrogate parenting and that they
are entering into the agreenent fully informed and that the hone
study report and crim nal background check are satisfactory, the
court shall approve the surrogate parenting agreenment. Upon
approval of the agreenent, the court shall require the parties
to execute consents.

(c) Disapproval.--1n the event that the court is not
satisfied that the surrogate parenting agreenent protects the
health and welfare of the potential child or that the parties to
the surrogate parenting agreenent are presently capabl e of
gi ving inforned consent, that the hone study report is

unsati sfactory or that the crimnal background check is
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unsati sfactory, the court shall make such other order or
di sposition as it may deem just and proper.
§ 5909. Effect of court approval.

(a) GCeneral rule.--Upon approval of the agreenent by the
court, the agreenent shall be deenmed enforceable for al
pur poses and the child shall be deemed at birth the legitinmte,
natural child of the intended parents for all purposes.

(b) Exception.--I1f a paternity test denonstrates that the
intended father is not biologically related to the child the
agreenent shall not be enforceable, and the fact of nonpaternity
shall relieve the intended father and his wife of any financi al
duty to the surrogate nother.

(c) Termnation of agreenent.--

(1) After a court approves a surrogate agreenent but
before the surrogate becones pregnant through assisted
conception, the court for cause, or the surrogate, her
husband, or the intended parents nay term nate the surrogacy
agreenent by giving witten notice of termnation to al
other parties and filing notice of the termnation with the
court. Thereupon, the court shall vacate its order of
approval .

(2) A surrogate nother may term nate the agreenent by
filing witten notice with the court. Upon finding, after
notice to the parties to the agreenent and hearing, that the
surrogate nother has voluntarily term nated the agreenent and
under stands the nature, neaning and effect of the
term nation, the court shall vacate its order of approval.

(3) The surrogate nother shall not be liable to the
i ntended parents for termnating the agreenent under this

subsecti on.
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1 (d) Custody of child after term nation of agreenment.--If,

2 after notice of termnation by the surrogate, the court vacates

3 the order, the surrogate is the nother of a resulting child, and

4 her husband, if any, is the father. If the surrogate nother is

5 not married, the biological father shall retain all rights and

6 duties regarding the child as if he and its nother were at one

7 tinme married and are now di vor ced.

8 § 5910. Violations.

9 Any person, agency, association, corporation, institution,
10 society or organi zation which, w thout court approval, enters
11 into or pays fees under any surrogate parenting arrangenent,

12 agreenent or contract commts a m sdenmeanor of the first degree
13 and shall, upon conviction, be sentenced to pay a fine of not
14 less than $20, 000.

15 Section 2. This act shall apply to all surrogate parenting
16 agreenents entered into on or after the effective date of this
17 act.

18 Section 3. This act shall take effect January 1, 1998.
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