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THE GENERAL ASSEMBLY OF PENNSYLVANIA
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AN ACT

Providing for registration requirenents for tel emarketers and
for powers and duties of the Ofice of Attorney Ceneral.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Tel enarketer
Regi strati on Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Consumer goods and services." Real or personal property or
services used for personal, fam |y or househol d purposes.

"Prize." Anything offered, or purportedly offered, and
given, or purportedly given, to a person by chance. For purposes
of this definition, chance exists if a person is guaranteed to

receive an itemand, at the tinme of the offer or purported
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offer, the telemarketer does not identify the specific itemthat
the person will receive.

"Prize pronotion.”

(1) A sweepstakes or other ganme of chance; or

(2) an oral or witten express or inplied representation
that a person has won, has been selected to receive, or nmay
be eligible to receive a prize or purported pri ze.

"Tel emarketer.” Any person or business which, in connection
with telemarketing, initiates or receives tel ephone calls to or
froma consuner in this Comonweal th, or when the person or
busi ness acting in connection with tel emarketing is |ocated
within this Commonweal th when such calls are initiated or
recei ved. For purposes of registration under section 3(a) of
this act, "telemarketer"” does not include any of the follow ng:

(1) A person or business soliciting sales through a
cat al og whi ch:
(i) Contains a witten description or illustration
and price of each of the goods or services offered for
sal e.
(1i) Includes the business address of the seller.
(ii1) Includes at |east 24 pages of witten materi al
or illustration.
(iv) Is distributed in nore than one state.
(v) Has been issued not |less frequently than once a
year.
(vi) Has an annual circulation of not |ess than
250, 000 consuners.
(2) A person or business soliciting without the intent
to conpl ete and who does not conplete the sales presentation

during the tel ephone solicitation, but conpletes the sales
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presentation at a |ater face-to-face neeting between the
solicitor and the prospective purchaser, or who offers to
send the purchaser descriptive literature and does not
require paynent prior to the purchaser's review of the
descriptive literature. However, if a seller, directly
foll owi ng a tel ephone solicitation, causes an individual
whose primary purpose it is to go to the prospective
purchaser to collect the paynment, this exenption does not
apply.

(3) A book, video or record club or contractual plan or
agr eenent :

(1) under which the seller provides the consuner
with a formwhich the consunmer may use to instruct the
seller not to ship the offered merchandi se;

(ii) which is regulated by the Federal Trade
Conmmi ssion trade regul ati on concerning "use of negative
option plans by sellers in conmerce"; or

(ti1) which provides for the sale of books, records,
or videos which are not covered under subparagraph (i) or
(ii), including continuity plans, subscription
arrangenents, standing order arrangenents, supplenents
and series arrangenents under which the seller
periodi cally ships nmerchandi se to a consumer who has
consented in advance to receive such nmerchandi se on a
periodi ¢ basi s.

(4) A person or business conducting a business-to-
busi ness sal e where: the selling business has been operating
continuously for at |east three years under the sanme business
name and has at |east 50 percent of its dollar vol une

consisting of a repeat sales to existing businesses.
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1 (5) A person or business engaged in a business or

2 occupation which is licensed by or registered with a Federal
3 or Conmonweal th agency while acting within the scope of the

4 busi ness for which licensure or registration is required.

5 (6) Any of the follow ng organizations unless a

6 prof essi onal fundraising counsel or a professional solicitor
7 is utilized:

8 (1) Educational institutions, the curricula of which
9 in whole or in part are registered with or approved by

10 t he Departnent of Education, either directly or by

11 acceptance of accreditation by an accrediting body

12 recogni zed by the Departnment of Education, and any

13 auxi liary associ ations, foundations and support groups

14 which are directly responsible to educati onal

15 institutions.

16 (ii) Hospitals which are subject to regulation by

17 t he Departnent of Health or the Department of Public

18 Wl fare and the hospital foundation, if any, which is an
19 integral part thereof.
20 (ti1) Public nonprofit library organizations which
21 receive financial aid from State and mnuni ci pal
22 governments and file an annual fiscal report with the
23 State Library System
24 (iv) Senior citizen centers and nursing homes which
25 are nonprofit and charitable and which have been granted
26 t ax- exenpt status under the Internal Revenue Code of 1986
27 (Public Law 99-514, 26 U.S.C. 8 1 et seq.).
28 (v) Bona fide parent/teacher associations or
29 parent/teacher organi zations as recogni zed in a notarized
30 letter fromthe school district in which they are
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| ocat ed.

(vi) Any corporation established by an act of
Congress of the United States that is required by Federal
law to submit annual reports of its activities to
Congress containing item zed accounts of all receipts and
expenditures after being fully audited by the Departnent
of Defense.

(vii) Any charitable organi zati on which receives
contributions of $25,000 or |ess annually.

(7) A person or business soliciting business from
prospective purchasers who have previously purchased fromthe
busi ness enterprise for which the person is calling where the
busi ness enterprise has been operating continuously for at
| east three years under the sanme business nane.

(8) A person or business primarily soliciting the sale
of a newspaper, nmgazi ne or other periodical of general
circul ati on where the business which publishes the newspaper,
magazi ne or ot her periodical of general circul ation has been
operating continuously for at |east two years under the sane
busi ness nane and-where; the person soliciting is an enpl oyee <—
of the publisher or an enpl oyee of an agent of the publisher
AND THE PERSON SCLI Cl TI NG DI SCLOSES THE FOLLOW NG DURI NG THE <—
I NI TI AL CONTACT: THE TOTAL COSTS TO PURCHASE, RECEI VE OR USE
AND THE QUANTI TY OF THE NEWSPAPERS, MAGAZI NES OR OTHER
PERI ODI CALS OF GENERAL CI RCULATI ON THAT ARE THE SUBJECT OF
THE SALES OFFER. For the purposes of this paragraph, the term
"agent" nmeans a person or business which has entered into a
witten agreenent directly with the publisher.

(9) A person or business, or an agent of such person or

busi ness, which has been operating for at |east two years a
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retail business establishnment in this Conmonweal th under the
same nanme as that used in connection with tel emarketing, and
both of the followi ng occur on a continuing basis:

(1) Either products are displayed and offered for
sale or services are offered for sale and provided at the
busi ness establ i shnent.

(ii) A mjority of the seller's business involves

buyers' obtaining such products or services at the

seller's location. Fer—the—purpeses—ofthis—paragraph:- <—

. r I ikt 1 busi
estabH-shrenrt— FOR THE PURPOSES OF THI S PARAGRAPH, THE <—

TERM " AGENT" MEANS A PERSON OR BUSI NESS VWH CH HAS ENTERED

| NTO A WRI TTEN AGREEMENT DI RECTLY W TH THE RETAI L

BUSI NESS ESTABLI SHVENT.

(10) Any person or business which has been providing
tel emarketing sal es services continuously for at |east five
years under the same ownership and control and who derives
75% of its gross telemarketing sales revenues fromcontracts
Wi th persons or businesses exenpted in this section.

(11) A person or business soliciting the sale of food or
produce if the solicitation is not intended to result and
does not result in a sale which costs the purchaser in excess
of $500 where the person or business selling the food or
produce has been operating continuously for at |east two
years under the sanme busi ness nane.

(12) An issuer or subsidiary of an issuer that has a
cl ass of securities which is subject to section 12 of the
Securities Exchange Act of 1934 (48 Stat. 881, 15 U S.C. 8§

781 ) and which is either registered or exenpt from
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regi stration under paragraph A, B, C, E, F, G or H of

subsection (g)(2) of that section.

"Tel emarketing." A plan, program or canpaign which is
conducted to i nduce the purchase of goods or services or to
solicit contributions for any charitabl e purpose, charitable
pronotion or for or on behalf of any charitabl e organization, by
use of one or nore tel ephones and which invol ves nore than one

t el ephone call. For purposes of this act, the terns "charitable

pur pose,” "charitable pronotion,” "charitable organization,"

"professional fundraising counsel,” "professional solicitor" and
"solicitation" have the nmeanings as defined in the act of
Decenber 19, 1990 (P.L.1200, No.202), known as the Solicitation
of Funds for Charitable Purposes Act.

"Tel emar keti ng business.” A business entity that is or has
engaged in the business of tel ephone solicitations and enpl oys
at | east one tel emarketer.

Section 3. Registration requirenent.

(a) GCeneral rule.--In addition to any other requirenents
i nposed by law, a tel emarketer or the tel emarketing business
whi ch enploys the telemarketer is required to register with the
Ofice of Attorney Ceneral at |east 60 days prior to offering
for sal e consumer goods or services through any nmedium This
section will not apply, however, to persons or businesses
licensed by or registered with a Federal or Commonweal t h agency.
Not wi t hst andi ng any other provision of this act, any business
whi ch provides tel emarketing services to other entities and has
been under the same ownership and control for less than five
years shall register under this section.

(b) Unlawful conduct.--1t shall be unlawful for any

telemarketer to initiate a telephone call to or receive a
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1 telephone call froma consumer in connection with the purchase
2 of consumer goods or services, unless the tel emarketer or the

3 telemarketing business which enploys the telemarketer is

4 registered with the Ofice of Attorney Ceneral

5 (c) Penalty.--Failure to register as required by this act

6 constitutes a m sdeneanor of the second degree.

7 Section 4. Registration and application process.

8 (a) Application form--The Ofice of Attorney Ceneral shal

9 provide an application formfor biannual registration except for
10 those persons or businesses covered by subsection (c). The form
11 shall include, but not be Iimted to, the follow ng infornmation:
12 (1) Nane and current address, tel ephone nunber and

13 | ocation of the tel emarketer or tel emarketing business.

14 (2) Nane and current address and tel ephone nunber of

15 each principal owner of the tel emarketing business.

16 (3) Alist of telemarketers currently enployed by the
17 tel emarketi ng busi ness.

18 (b) Security.--The application for registration conpleted by
19 persons or businesses pursuant to subsection (a) shall be
20 acconpani ed by a surety bond in the sum of $50,000 with
21 conditions and in a formprescribed by the Ofice of Attorney
22 Ceneral. The bond shall provide for the indemification of any
23 person suffering a loss as the result of any fraud,
24 msrepresentation, violation of section 5 or violation of the
25 act of Decenber 17, 1968 (P.L.1224, No.387), known as the Unfair
26 Trade Practices and Consuner Protection Law, by the principal.
27 The termof the bond shall be continuous, but, it shall be
28 subject to cancellation by the surety in the nmanner described in
29 this section. The surety nmay term nate the bond upon giving a

30 60-day witten notice to the principal and to the Ofice of
19950S1317B2161 - 8 -
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Attorney Ceneral, but the liability of the surety for acts of
the principal and its agents shall continue during the 60 days'
notice of cancellation. The notice does not absolve the surety
fromliability which accrues before the cancellation becones
final but which is discovered after that date and which nay have
arisen at any tine during the termof the bond. Unless the bond
is replaced by that of another surety before the expiration of
the 60 days' notice of cancellation, the registration of the
princi pal under this act will be treated as | apsed. Any person
or business required under this section to file a bond with a
registration application may file, in lieu thereof, cash, a
certificate of deposit or governnent bonds in the anount of
$50, 000. Such deposit is subject to the same ternms and
conditions as are provided for in the surety bond required in
this subsection. The Ofice of Attorney General shall hold such
cash, certificate of deposit or governnent bonds for a
reasonabl e period fromthe date the tel emarketer or
tel emarketi ng busi ness ceases to operate or registration |apses
in order to pay clains made agai nst the tel emarketer or
tel emarketi ng business during its operation. Any interest or
earni ngs on such deposits are payable to the depositor. If,
after registered, the anount of bond, cash, certificate of
deposit or governnment bonds fall bel ow the anmobunt required by
this subsection, the registration of the tel emarketer or
tel emarketing business will be treated as | apsed. The O fice of
Attorney Ceneral shall prescribe the nethods and procedures for
handl i ng claims under this subsection.

(c) Registration procedure for other businesses.--
Regi stration procedures for persons or businesses |icensed by or

registered with a Federal or Conmonweal th agency, to the extent

19950S1317B2161 - 9 -
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the tel emarketing activities of those persons or businesses go
beyond the activities for which the person or business is
licensed or registered, AND ARE QUTSI DE THE EXCEPTI ON TO <—
REGQ STRATI ON PROVI DED FOR | N PARAGRAPH (5) OF THE DEFI NI TI ON OF
"TELEMARKETER, " shall be pronmulgated by the Ofice of Attorney
General. The information to be obtained by the Ofice of
Attorney Ceneral in such cases shall include the infornmation
outlined in subsection (a) of this section.
(d) Application fee.--The biannual fee for those persons or
busi nesses registering under subsection (a) shall be $500. The
fee nust be submtted with the application. Application fees
shall be deposited in a separate restricted account in the State
Treasury. All noneys in this account are hereby appropriated to
the O fice of Attorney General on a continuing basis to
adm ni ster and enforce the provisions of this act.
(e) Rules and regulations.--The Ofice of Attorney Ceneral
may adopt rules and regul ati ons necessary to enforce and
adm ni ster this act.
Section 5. Unlawful acts and penalties.
(A) ACTS ENUMERATED. - - The fol |l owi ng acts are prohibited: <—

(1) Conducting telenmarketing after 9 p.m or before 8

. L oo he_inf  on
(2) I NITI ATING AN QUTBOUND TELEPHONE CALL TO A PERSCON <—

WHEN THAT PERSON PREVI OQUSLY HAS STATED THAT HE OR SHE DOES
NOT W SH TO RECEI VE AN OUTBOUND TELEPHONE CALL MADE BY OR ON
BEHALF OF THE SELLER VWHOSE GOODS OR SERVI CES ARE BEI NG

19950S1317B2161 - 10 -
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OFFERED.

(3) Obtaining or submitting for paynent a check, draft
or other form of negotiable paper drawn on a person's
checki ng, savings, share or simlar account, wthout the
person's express verifiable authorization. Such authorization
shall be deened verifiable only when the express
authorization is witten and includes the custoner's
signature. For the purposes of this paragraph, a custoner nay
authorize future wthdrawal s of the same anmount if the
instrument clearly and conspi cuously indicates this
i nformation.

4y —Promsing for—a fee to recover—Apney any consuner <—
has—tost—tof+rauvdulent—telerarketers—

(4) REQUESTI NG OR RECEI VI NG PAYMENT OF ANY FEE OR <—
CONSI DERATI ON FROM A PERSON, FOR GOODS OR SERVI CES
REPRESENTED TO RECOVER OR OTHERW SE ASSI ST I N THE RETURN OF
MONEY OR ANY OTHER | TEM OF VALUE PAI D FOR BY, OR PROM SED TGO,
THAT PERSON | N A PREVI OQUS TELEMARKETI NG TRANSACTI ON, UNTI L
SEVEN BUSI NESS DAYS AFTER SUCH MONEY OR OTHER I TEM | S
DELI VERED TO THAT PERSON. THI S PROVI SI ON SHALL NOT APPLY TO
GOODS OR SERVI CES PROVI DED TO A PERSON BY A LI CENSED
ATTORNEY.

(5) Failing to disclose pronptly to any consumer during
the initial tel ephone contact the purpose of the call, the
name of the tel emarketer or tel emarketing business and what
the tel emarketer or telemarketing business is selling.

(6) In the case of prize pronotions, failing to provide
t he odds of w nning, advising that no purchase or paynent is
necessary to win and identifying restrictions or conditions

on obtaining a prize. In any prize pronotion, if the odds are
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1 not cal cul able in advance, the factors used in cal cul ating

2 t he odds nust be disclosed. The no purchase/no paynent nethod
3 of participating in the prize pronotion with either

4 i nstructions on how to participate or an address or |ocal or
5 toll-free tel ephone nunber to which custoners may wite or

6 call for information on how to participate shall be provided.
7 Al material costs or conditions to receive or redeema prize
8 that is the subject of the prize pronotion nust al so be

9 provi ded. Di sclosure under this paragraph nust be made prior
10 to the custoner's paynent for the goods or services offered.
11 (7) Failing to reduce any sal e of goods or services nade
12 during a telemarketing call to a witten contract and

13 obtai ning the consuner's signature on the witten contract.
14 (8) Failing to end a telemarketing solicitation cal

15 when the consuner indicates he wants to end the call.

16 (b) Contract provisions.--A contract under subsection (a)(7)
17 shall contain the follow ng infornmation

18 (1) The nane, address and tel ephone nunber of the

19 tel emarketer or tel emarketing business.
20 (2) The total price of the consuner goods or services
21 pur chased.
22 (3) A detailed description of the consuner goods and
23 servi ces purchased, which shall nmatch the oral description
24 given in the telemarketing solicitation.
25 (4) Any oral or witten representati ons made during the
26 tel emarketing solicitation.
27 (5) A statenent that reads "You are not obligated to pay
28 any noney unless you sign this contract and return it to the
29 seller.”
30 (c) Exception.--A signed, witten contract is not needed if:

19950S1317B2161 - 12 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(1) The contractual sale is regul ated under other |aws
of this Commonweal t h.

(2) The transaction was made as a result of prior
negoti ati ons by the consuner and tel emarketer or
tel emarketi ng busi ness, where the consuner visited a merchant
operating a retail business establishment in a permanent
| ocati on where consuner goods are displayed or offered for
sal e on a continuing basis.

(3) The transaction is one for which the consunmer may
receive a full refund upon the return of undamaged and unused
consuner goods within ten days of receipt of the consuner
goods or upon sending a cancellation of consuner service
notice to the tel emarketer or telemarketing business wthin
five days of the transaction, if the refund is processed
wi thin 30 days of receipt of the returned consumer goods or
upon recei pt of the cancellation of the consuner.

(4) The transaction is a result of the consuner
exam ning an advertisenment, sanple, brochure or catal og of
the tel emarketer or tel emarketing business which contains the
name, address and tel ephone nunber of the tel emarketer or
tel emarketi ng business, a description of the goods or
services and any limtations or restrictions that apply to
the offer.

(5) The transaction is a sale or solicitation made by or
on behalf of a bona fide charitable organization which is tax
exenpt under section 501(c)(3) of the Internal Revenue Code

of 1986 (Public Law 99-514, 26 U.S.C. 8 1 et seq.).

Section 6. Violations.

(a) Oher law.--A violation of this act is also a violation

of the act of Decenber 17, 1968 (P.L.1224, No.387), known as the
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Unfair Trade Practices and Consuner Protection Law.

(b) Second or subsequent offense.--Upon a second or
subsequent violation of this act, the Ofice of Attorney Ceneral
may seek revocation of registration or the right to conduct
telemarketing in this Comonweal t h.

(c) Procedure.--All actions of the Ofice of Attorney
CGeneral under this act shall be taken subject to the right of
notice, hearing and adjudication and the right of appeal
therefromin accordance with 2 Pa.C.S. (relating to
adm ni strative |law and procedure).

Section 7. Renedies available to consuners.

Not hing in this act shall be construed to limt the remedies
avai l abl e to consuners, the Attorney Ceneral or any district
attorney under the act of Decenber 17, 1968 (P.L. 1224, No. 387),
known as the Unfair Trade Practices and Consumer Protection Law,
or any other State or Federal |aw.

Section 8. Burden of proof.

(a) Proceeding under this act.--1n any civil proceeding
alleging a violation of this act, the burden of proving an
exenption or an exception froma definition is upon the person
claimng it; and in any crimnal proceeding alleging a violation
of this act, the burden of producing evidence to support a
def ense based upon an exenption or an exception froma
definition is upon the person claimng it.

(b) O her proceedings.--Conpliance with this act does not
satisfy nor substitute for any requirenments for |icense,
regi stration or regul ati on mandated by ot her | aws.

SECTI ON 9. | NVESTI GATI ON. <—

(A) AUTHORITY.--1F THE ATTORNEY GENERAL HAS REASON TO
BELI EVE THAT A VI OLATION OF THI S ACT HAS OCCURRED, THE ATTORNEY
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GENERAL SHALL HAVE AUTHORI TY TO | NVESTI GATE ON BEHALF OF THE
COMMONVEALTH, I'TS C TI ZENS OR A PCLI TI CAL SUBDI VI SI ON.

(B) PROCEDURE. --PRIOR TO THE | NSTI TUTION OF A CIVIL ACTI ON,
THE ATTORNEY GENERAL |'S AUTHORI ZED TO REQUI RE THE ATTENDANCE AND
TESTI MONY OF W TNESSES AND THE PRCODUCTI ON OF DOCUMENTS. FOR THI S
PURPOSE, THE ATTORNEY GENERAL MAY | SSUE SUBPOENAS, EXAM NE
W TNESSES AND RECEI VE EVI DENCE. | F A PERSON OBJECTS TO OR
OTHERW SE FAILS TO COVPLY W TH A SUBPCENA OR REQUEST FOR

© o0 N oo o A~ wWw N P

TESTI MONY, THE ATTORNEY CGENERAL MAY FI LE I N COMWWONWEALTH COURT

=Y
o

AN ACTI ON TO ENFORCE THE SUBPCENA OR REQUEST. NOTI CE OF HEARI NG

=
=

THE ACTI ON AND A COPY OF ALL PLEADI NGS SHALL BE SERVED UPON THE

=
N

PERSQN, VWHO MAY APPEAR | N OPPCSI TI ON.

=
w

(© CONFI DENTI ALI TY. - - ANY TESTI MONY TAKEN CR MATERI AL

H
o

PRODUCED SHALL BE KEPT CONFI DENTI AL BY THE ATTORNEY GENERAL

=Y
(63}

EXCEPT TO THE EXTENT HE MAY USE | NFORVATI ON I N A JUDI Cl AL

=Y
(e}

PROCEEDI NG OR | F THE DI SCLOSURE | S AUTHORI ZED BY THE COURT FOR

=
\l

GOCD CAUSE SHOM OR CONFI DENTI ALI'TY I'S WAl VED BY THE PERSON

=Y
oo

BEI NG | NVESTI GATED AND BY THE PERSON WHO HAS TESTI FI ED, ANSWERED

=
O

I NTERROGATORI ES OR PRODUCED MATERI ALS.

N
o

Section 9 10. Ef fecti ve date.

N
=

This act shall take effect in 90 days.
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