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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2122 %%

| NTRODUCED BY CHADW CK, TRI CH, MASLAND, NAILOR, FAI RCHI LD,
BATTI STO, LEH, LEDERER, STERN, CLARK, S. H SM TH
STRI TTMATTER, JARCLI N, JADLOW EC, COY, GODSHALL,
D. W SNYDER, HERSHEY, E. Z. TAYLOR, SEMVEL, SAYLOR, MCALL
TRELLO, FLEAGLE, M LLER, KING BARLEY, DRUCE, ALLEN, CORNELL
CORRI GAN, FARMER, COLAFELLA, TULLI, FARGO G.ADECK, TRUE
MARSI CO, CONTI, STAIRS, SATHER, CGEIST, M N WRI GHT, BIRMELIN
AND MAJOR, OCTOBER 23, 1995

REFERRED TO COW TTEE ON JUDI Cl ARY, OCTOBER 23, 1995

AN ACT

Amendi ng the act of COctober 15, 1975 (P.L.390, No.111), entitled
"An act relating to nmedical and health related nal practice
i nsurance, prescribing the powers and duties of the Insurance
Departnment; providing for a joint underwiting plan; the
Arbitration Panels for Health Care, conpul sory screening of
clainms; collateral sources requirenent; limtation on
contingent fee conpensation; establishing a Catastrophe Loss
Fund; and prescribing penalties,” further providing for
di scl osure by physicians, for damages, for liability and
practice and procedure in nedical mal practice actions and for
professional liability.
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The General Assenbly of the Conmonweal th of Pennsyl vani a
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her eby enacts as foll ows:
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Section 1. Section 102 of the act of October 15, 1975
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(P.L.390, No.111), known as the Health Care Services Ml practice
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Act, is anended to read:
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[ Section 102. Purpose.--It is the purpose of this act to
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make avail able professional liability insurance at a reasonabl e

=
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cost, and to establish a systemthrough which a person who has



sustained injury or death as a result of tort or breach of
contract by a health care provider can obtain a pronpt
determ nati on and adjudi cation of his claimand the
determi nation of fair and reasonabl e conpensati on. ]

Secti on 102. Decl arati on of Policy.--The General Assenbly

finds and decl ares as foll ows:

(1) There are serious problens with the current system for

resolving the clainms of individuals who believe thensel ves to
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have been injured by the nedi cal negligence of health care
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provi ders. Those problens include, but are not limted to, the
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12 (i) The cost of resolving those nedical negligence clains is
13 rapidly increasing and is becom ng an increasingly |arge and

14 inportant conponent of the cost of health care and of the

15 expenses incurred by health care consuners.

16 (ii) The current systemfurther increases costs by inducing
17 health care providers to engage in defensive health care

18 practices, such as the conduct of tests and procedures prinarily
19 to produce protection against |egal actions.

20 (iii) The current system unnecessarily increases costs by

21 allowing individuals to receive conpensation for expenses for

22 which they have already been, or are entitled to be,

23 conpensat ed.

24 (iv) These costs are ultimately borne by consuners of health
25 care in this Commonweal th, increasing the costs they nust pay

26 for health care.

27 (v) The current systemalso inefficiently resolves nedical
28 negligence clains in that an excessive period of tine el apses

29 between the filing of a claimin court and its resol ution.

30 (vi) The inposition of danmages for delays in the resolution
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1 of clains, unless inposed as a sanction for dilatory, obdurate
2 or _vexatious conduct, is unfair and adversely affects the

3 substantive rights of the individuals against whomthey are

4 inposed.

5 (2) It is necessary to take actions to:

6 (i) Seek to limt the costs of the present systemwhile

7 increasing its efficiency and equity.

8 (ii) Mke professional liability insurance readily

9 available.

10 Section 2. The definitions of "health care provider" and

11 "licensure board" in section 103 of the act, anended July 15,
12 1976 (P.L.1028, No.207) and Novenmber 6, 1985 (P.L.311, No.78),
13 are anended and the section is anmended by adding definitions to
14 read:

15 Section 103. Definitions.--As used in this act:

16 * x *

17 "Director” neans the director of the fund.

18 "Fund" nmeans the Medical Professional Liability Catastrophe
19 Loss Fund established in Article VII.
20 * x *
21 "Health care provider" neans a primary health center or a
22 person, corporation, facility, institution or other entity
23 licensed or approved by the Comonwealth to provide health care
24 or professional nedical services as a [physician, an osteopathic
25 physician or surgeon, a certified nurse mdw fe, a podiatrist,
26 hospital, nursing home, birth center, and except as to section
27 701(a), an officer, enployee or agent of any of themacting in
28 the course and scope of his enploynent.] nedical doctor, an
29 osteopath, a certified nurse mdwfe, a podiatrist, hospital

30 nursing home or birth center.
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* * %

"Li censure Board" neans the [State Board of Medi cal
Educati on and Licensure, the State Board of Gsteopathic
Exami ners, the State Board of Podi atry Exam ners, the Depart nment

of Public Welfare and the Departnent of Health.] State Board of

Medi ci ne, the State Board of Osteopathic Medicine, the State

Board of Podiatry, the Departnent of Public Welfare and t he

Depart nent of Heal th.

* * %

Section 3. Articles II, 11l IV, Vand VI of the act are
r epeal ed.
Section 4. The act is anmended by adding articles to read:

ARTICLE I1-A

Professional Liability C ains

Secti on 201- A | nformed Consent.--(a) Except in energencies

and in other situations as the court deens appropriate, a

physi cian owes a duty to a patient to obtain the infornmed

consent of the patient or his or her authorized representative

prior to perform ng a nmjor invasive procedure.

(b) Consent is inforned if the pati ent has been gi ven a

description of the procedure and the ri sks and alternati ves that

a physi cian acting in accordance with accepted nedi cal standards

of nedical practice would provide.

(c) Witten consent to a procedure shall create a

presunption that the followng is true:

(1) The patient consented to the procedure.

(2) The patient was apprised of all risks or alternatives to

the procedure that a physician acting in accordance with

accepted nedi cal standards of nedi cal practice would provide.

(d) The presunption under subsection (c) shall only be
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overcone by clear and convi nci ng evi dence.

(e) Nothing in this section shall be construed as i nposing a

duty on a physician to apprise a patient of information:

(1) the patient knows or should know

(2) the patient has requested not to be revealed to hinm or

(3) which would be detrinental to the patient's health if it

were known by the patient.

(f) A physician shall not be held to a higher duty to obtain

a patient's consent than provided in this section in the absence

of a witten contract with the pati ent whi ch expressly inposes

t he hi gher duty on the physici an.

(g) Expert testinony is required to deternm ne whether the

procedure was a mmj or i nvasive procedure and to identify the

ri sks of a procedure, the alternatives to a procedure and the

ri sks of these alternatives as well as the causal connection

bet ween the conduct and the injury.

(h) A health care provider is liable for failure to obtain

the informed consent only if the health care provider had a duty

to do so, failed to do so and it is shown that a reasonabl e

pati ent woul d not have aqgreed to the treatnent or procedure had

he or she been fully inforned. An action alleging failure to

obtain i nforned consent shall sound in negligence only.

Secti on 202-A. Absence of Warranty.--A health care provider

is neither a warrantor nor a guarantor of a cure or an effective

treatnent to an individual in the absence of a witten contract

with the individual expressly inposing such a duty on the health

care provider.

Section 203-A. Collateral Source.--(a) Public benefits

whi ch a clai nant has received prior to trial, or which a

claimant will receive in the future, as a consequence of the
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injury which gives rise to the claimat issue shall not be

recoverabl e as an item of danmge.

(b)) G oup benefits that a claimtant has received prior to

trial, or will receive in the future, froma group hospital

medi cal or disability program as a consequence of the injury

which gives rise to the claimat i ssue shall not be recoverabl e

as an i tem of damage

(c) Following the rendering of a verdict by the trier of

fact, the court shall deduct fromsaid verdict all anpunts of

public and group benefits as set forth in subsections (a) and

(b).

(1) The court shall be advi sed of the exi stence of

provi sions for subrogation in a contract applicable to anpunts

recovered by the plaintiff.

(2) The trier of fact shall be directed by speci al

interrogatory to identify each el ement of damages and the dol |l ar

anount all ocated to each el enent of danmges to enable the court

to enter appropriate offsets as required hereunder.

(d) The partial abrogation of the collateral source in

subsections (a) and (b) do not apply to the foll ow ng:

(1) A financial benefit that a cl ai nant has recei ved or nay

receive by virtue of an insurance policy or other benefits

program for which the premi um was pai d out - of - pocket by the

claimant, a nenber of the claimant's fanmly residing in the sane

househol d or a person obligated by | aw to provi de support to the

cl ai nant .

(2) Life insurance, pension or profit-sharing plans or other

deferred conpensati on pl ans.

(3) Public benefits paid or payabl e under a program whi ch,

under Federal statute, provides a right of rei nbursenent that
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supersedes State | aw for the anount of benefits paid froma

verdi ct or settlenent and which right of reinbursenent

super sedes State | aw.

(e) As used in this section:

"Goup benefits" neans conpensati on or benefits, the cost of

whi ch has been paid by the enpl oyer of the claimant, a nmenber of

the claimant's household or an individual |egally responsible

for the cl ai mant.

"Public benefits" neans conpensati on or benefits paid,

payabl e or required by the Federal Governnent, a State

governnent or a | ocal governnent and any ot her public prograns

provi di ng nedi cal benefits, including, but not limted to,

Soci al Security and workers' conpensati on.

Secti on 204- A Puni ti ve Danmnges.--(a) Punitive danages nay

be awarded over and above conpensatory danages only where there

is a showing, by clear and convi nci ng evidence, that the tort-

f easor's conduct was outrageous because:

(1) the tort-feasor acted with an evil notive; or

(2) the tort-feasor knew or had reason to know of facts

creating a high deqgree of risk of physical harmto another

person and acted or failed to act in consci ous di sregard of or

i ndifference to the risk

(b) A showing of gross negligence is insufficient to support

an award of punitive damages.

(c) Punitive damages shall not exceed 200% of the

conpensat ory danmages awar ded.

(d) Punitive damages shall not be awarded agai nst a party

who is only vicariously liable for the actions of its agent

whi ch caused the injury unless it can be shown, by cl ear and

convi nci ng evi dence, that the party knew of and endorsed the

19950H2122B2656 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

conduct by its agent which resulted in the award of punitive

(e) Wiere punitive danages are clained, the trier of fact

shall first state only whether or not punitive dananges shall be

awar ded subject to the standards set forth in subsection (a). In

any action where a def endant has been found |liable for punitive

danmages, the trier of fact shall separately deternm ne the anpunt

of such damages. Evidence of a defendant's wealth or financi al

conditi on shall be discoverable or adnmi ssible only after a

finding of liability for puniti ve danmages has been nade under

this subsecti on.

(f) If aclaimfor punitive damages is found by the court to

be without a reasonable basis to support a good faith belief

that a punitive danange claimexists, the court, upon notion or

upon its own initiative, shall inpose upon the person who si gned

the pl eading or a representative party, or both, an appropri ate

sanction which may i nclude an order to pay to the other party

t he anpunt of the reasonabl e expenses i ncurred because of the

claimbeing filed, including a reasonabl e attorney fee.

Section 205-A. Statute of Limtations.--(a) Except as

provided i n subsection (b) or (c), an action asserting a nedi cal

negl i gence cl ai m nust be commenced within two years of the date

the injured individual knew, or should have known by using

reasonabl e diligence, of the injury and its cause or within four

vears fromthe date of the breach of duty or other event causing

the injury, whichever is earlier.

(b) If the injury is, or was, caused by a foreign object

left in the individual's body, the four-year limtation in

subsection (a) shall not apply.

(c) If the injured individual is a mi nor under eight years
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of age, the action nust be comenced within four years after the

m nor's parent or guardi an knew, or should have known by using

reasonabl e diligence, of the injury and its cause or within four

vears fromthe mnor's eighth birthday, whichever is earlier.

(d) If the claimis brought under 42 Pa.C.S. § 8301

(relating to death action) or 8302 (relating to survival

action), the action nust be commenced within the tine period set

forth in subsections (a), (b) and (c) or within two years after

the death, whichever is earlier.

(e) No cause of action barred prior to the effective date of

this section shall be revived by reason of the enactnent of this

secti on.

(f) |If the basic coverage i nsurance carrier receives notice

of a conplaint filed against a health care provider subject to

Article VII| nore than four years after the breach of duty or

ot her event causing the injury occurred which conplaint is fil ed

within the tine limts set forth in this section, the action

shall be defended and paid by the fund. If the conplaint is

filed after four years because of the willful conceal nent by the

health care provider or the provider's basic coverage i nsurance

carrier, the fund shall have the right of full indemity,

i ncl udi ng defense costs, fromthe health care provider or the

i nsurance carri er.

Secti on 206-A. Dilatory or Frivolous Mtions, dains and

Defenses.--(a) On a pleading, notion or other paper filed in an

action, the signature of an attorney or party constitutes a

certification of all of the foll ow ng:

(1) The attorney or party has read the docunent that is

bei ng si gned.

(2) To the best of the attorney's or party's know edge,
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i nformati on and belief forned after reasonable inquiry, the

docunent is well grounded in fact.

(3) Cains or defenses are warranted by existing | aw or by a

good faith argunent for the extension, nodification or reversal

of existing |law. This paragraph applies only to a signature by

an _attorney.

(4) The docunent is not being filed for purposes of delay or

of needl ess increase in the cost of the litigation.

(b) If a pleading, notion or other paper filed in an action

is not signed, it shall be stricken unless it is signed pronptly

after the omssion is called to the attention of the party.

(c) |If a certification under subsection (a) is false, the

court, upon notion or upon its own initiative, shall inpose upon

t he person who signed the docunent or a represented party, or

both, an appropriate sancti on. A sanction under this subsection

may i nclude an order to pay to the other party the anmount of the

reasonabl e expenses i ncurred because of the filing, including a

reasonabl e attorney fee.

ARTICLE II1-A

Pretrial Procedure

Section 301-A. Conplaint.--(a) A conplaint of a plaintiff

represented by an attorney shall be signed by at | east one

attorney of record in the attorney's individual nane. The

attorney's address shall be stated. The signature of an attorney

constitutes a certificate that the attorney has read the

pl eadi ng; that the attorney has perforned a reasonabl e

i nvestigation of the facts and applicable |aw and that, based

upon that investigation, there is good ground to support the

al l eged facts and each cause of action asserted agai nst a

def endant .
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(b) If a conplaint alleges that a defendant deviated froma

standard of care, the signature of an attorney further

constitutes certification that the attorney has a report froma

qual i fied expert which states the standard of care; the expert's

opi ni on that, based upon the infornmati on avail able after

reasonabl e i nvestigation, there is reason to believe the

def endant devi ated fromthat standard; and the infornmati on upon

whi ch the expert bases the opinion.

(c) |If a certification under subsections (a) and (b) is

false or if the expert in subsection (b) is not qualified, the

court, upon notion or upon its own initiative, shall inpose upon

t he person who signed the docunent or a represented party, or

both, an appropriate sanction. A sanction under this secti on nay

i nclude di sm ssal of the action with prejudice, or an order to

pay to the other party the anount of the reasonabl e expenses

i ncurred because of the filing, including a reasonabl e attorney

f ee.

Secti on 302-A. Limtati on on D scovery.--Di scovery shall be

conpleted within one year after a claimis commenced. D scovery

may be extended for an additi onal period of up to 180 days upon

filing of a petition with the court showi ng good cause for

extension within one year after a claimis comenced.

Secti on 303-A. Expert Reports.--No party shall be permtted

to have a witness testify as an expert unless the other parties

have been provided with a trial expert report as required by

section 301-A(b). A plaintiff shall distribute trial expert

reports within three nonths after commencenent of the action. A

def endant shall distribute trial expert reports within six

nont hs after commencenent of the action. The trial expert report

shall state the substance of the facts and opi nions to which the
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expert will testify and sunmari ze the grounds for each opi ni on.

A party may be exenpted fromthe requirenments of this section

upon the filing of a petiti on showi ng good cause for the

Secti on 304-A. Di scovery Conference.--(a) At any tinme after

commencenent of the action, the court nay direct the attorneys

for the parties to appear for a conference on the subject of

di scovery. The court shall do so upon notion by the attorney for

any party if the notion includes all of the foll ow ng:

(1) A statenent of the issues as they then appear.

(2) A proposed plan and schedul e of di scovery.

(3) Any limtations proposed to be placed on di scovery.

(4) Any other proposed orders with respect to di scovery.

(5) A statenent showi ng that the attorney naking the notion

has nade a reasonable effort to reach agreenent with opposi ng

attorneys on the nmatters set forth in the notion.

(b)Y Each party and each attorney are under a duty to

participate in good faith in the fram ng of a di scovery pl an.

Notice of the notion shall be served on all parties. Cbjections

of additions to natters set forth in the notion shall be served

not later than ten days after service of the notion.

(c) Followi ng the discovery conference, the court shal

enter an order tentatively identifying the i ssues for di scovery

pur poses, establishing a plan and schedul e for di scovery;

setting limtations on discovery, if any; and detern ni ng such

other matters, including the all ocati on of expenses, as are

necessary for the proper nanagenent of di scovery in the action.

An order nmay be altered or anended whenever justice So requires.

(d) Subject to the right of a party who properly noves for a

di scovery conference to pronpt convening of the conference, the
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court may conbi ne the di scovery conference with a pretri al

conference requi red by section 307-A

Section 305-A. Conciliation Schedule.--(a) Wthin 90 days

after the concl usi on of the di scovery period set forth in

section 302-A, the court shall hold at | east one nandatory

conciliation conference. The procedure for the conciliation

conference shall be set forth in the Pennsyl vania Rules of C vil

Pr ocedur e.

(b)) Any party may file a petition requesting that a

conciliation conference be held prior to or after the concl usi on

of the di scovery period. The petition shall certify that the

parties agree the claimis ready for a conciliation conference

and that neani ngful settl enent di scussi ons woul d be hel pful. The

court may schedule a conference in this event.

Secti on 306-A. Priority.--After the tine for di scovery under

section 302-A and for the mandatory concili ati on conference

under secti on 305- A(a) has passed, nedi cal negli gence clai ns

shall be given civil calendar priority and handl ed

expedi ti ously.

Secti on 307-A. Pretrial Conference.--(a) At |east 30 days

prior to trial, the court shall direct the attorneys for the

parties to appear before it for a conference to consi der:

(1) The sinplification of the issues.

(2) The necessity or desirability of anendnents to the

(3) The possibility of obtaining adnm ssions of fact and of

docunents which will avoid unnecessary proof.

(4) The limtation of the nunber of expert w tnesses.

(5) Such other matters as may aid in the di sposition of the

acti on.
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(b)Y The court shall nake an order which recites the action

taken at the conference, the anendnents allowed to the pl eadi ngs

and the agreenents nade by the parties as to any of the natters

considered and which limts the issues for trial to those not

di sposed of by adni ssions or agreenents of counsel. The order

controls the subsequent course of the action unless it is

nodi fied to prevent nmanifest injustice. The court, inits

di scretion, may establish, by rule, a pretrial cal endar on which

actions may be pl aced for consi deration.

Section 308-A. Affidavit of Noni nvol venent.--The court shal

di sm ss without prejudice a defendant who files with the court

an affidavit verifying that the defendant did not treat the

pati ent, does not enploy a person who treated the patient, and

did not supervise a person while that person was engaged in the

treatnent of the patient. In any acti on which i nvolves nore than

one defendant, a codefendant shall have the right to chall enge

an affidavit of noni nvol venent by subnmitting an affidavit of

chal |l enge setting forth fact which contradict the assertion that

t he novi ng physician did not treat the patient, did not enploy a

person who treated the patient, and did not supervise a person

whil e that person was engaged in the treatnent of the patient.

In the event that a defendant falsely files an affidavit of

noni nvol venent or a codef endant nmakes fal se statenents in the

affidavit of challenge, the court, upon notion or upon its own

initiative, shall inpose upon the person who signed the

affidavit or represented party, or both, an appropriate

sanction, including an order to pay to the other party the

anount of the reasonabl e expenses i ncurred because of the

filing, including a reasonable attorney fee.

ARTICLE I V-A

19950H2122B2656 - 14 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

Trial Procedure

Section 401-A. Qualifications of Expert.--No person shal

testify as a nedi cal expert unless such person has educati onal

and prof essi onal know edge as a general foundation for his

testinony, is duly licensed in any state of the United States

and, in addition, has had personal experi ence and practi cal

famliarity with the nedical subject that is bei ng consi dered

and has been actively engaged in direct patient care in the

practi ce of the nedi cal subject about which he will testify. No

person shall testify as a nedi cal expert agai nst a def endant

board-certified specialist unless such person i s board

certified.

Secti on 402-A. Advance Paynents.--(a) No advance paynent

made by the defendant health care provider or his professional

liability insurer to or for the plaintiff shall be construed as

an adnission of liability for injuries or damages suffered by

the plaintiff. Evidence of an advance paynent shall not be

admi ssible in a proceedi ng.

(b)Y Afinal award in favor of the plaintiff shall be reduced

to the extent of an advance paynent. The advance paynent shal

insure to the exclusive benefit of the defendant or the insurer

maki ng the paynent.

Secti on 403- A Del ay Danmges. - - Except as a sancti on i nposed

by the court on a finding of dilatory, obdurate or vexati ous

conduct, no damages for delay shall be awarded; and no interest

shal|l accrue prior to judgnment.

Secti on 404-A. Periodic Paynent of Future Danages.--(a) In

any action in which a final verdict has been reached and which

final verdict includes an award of future damages, the courts

shall include in the judgnent a requirenent that future danages
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be paid by periodic or install nent paynents if the anount of

future damnges exceeds $200,000 or if, irrespective of the

anount of the future damages, all parties concerned petition the

court for paynment of future damages by periodic or install nent

(b) In entering a judgnent ordering the paynent of future

danmages by periodi c paynents, the courts shall make a specific

finding as to the anpunt of periodic paynents which wl|

conpensate the judgnent creditor for future damages.

(c) As a condition to authorizing periodi c paynents of

future damages, the courts shall require the judgnent debtor to

post security or to purchase an annuity adeguate to assure ful

paynent of future danmages awarded by the judgnent.

(d) Money danmages awarded for | oss of future earni ngs shal

not be reduced, nor paynents term nated, by reason of the death

of the judgnent creditor. The paynents shall continue to be nade

to individuals to whom the judgnent creditor owed a duty of

support i mmediately prior to death. If the judgnent creditor

di es wi thout dependents, the obligation of the judgnent debtor

shal|l cease; and renmmi ni ng security, or any renai ni ng portion of

the annuity purchased, shall revert to the judgnent debtor.

(e) Notwi thstandi ng contrary provi sions set forth in this

section, a plaintiff may el ect to accept paynent of future

danages reduced to its present value in |lieu of any judgnent for

peri odi ¢ paynents.

ARTICLE V-A

Mandat ory Reporti ng

Secti on 501-A. Reporti ng by Ml practice | nsurers. --Each

mal practi ce i nsurer whi ch nakes paynent under a policy of

i nsurance in settlement (or partial settlenent) of, or in
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sati sfaction of a judgnent in, a nedical nmal practice action or

claimshall provide to the appropriate State board a true and

correct copy of the report required to be filed with the Federal

Governnent by section 421 of the Health Care Quality | nprovenent

Act of 1986 (Public Law 99-660, 42 U.S.C. § 11101 et seq.). The

copy of the report required by this section shall be filed

simul taneously with the report required by section 421 of the

Health Care Quality | nmprovenent Act of 1986. The | nsurance

Departnment shall nonitor and enforce conpliance with this

section. The Bureau of Professional and Occupati onal Affairs and

the professional |icensure boards shall have access to

i nformati on pertaining to conpliance.

Secti on 502- A Ilmunity for Reporting.--A nal practice

i nsurer or person who reports under section 501-A in good faith

and wi thout malice shall be immune froma civil or crimnal

liability arising fromthe report.

Section 503-A. Action by Professional Licensure Boards. --

Upon recei pt of a report under section 501-A, the appropriate

pr of essi onal |icensure board and the Bureau of Professional and

Cccupational Affairs shall review the report and conduct an

i nvestigation. If the informati on obtai ned through the

i nvestigati on warrants, the board shall pronptly initiate a

di sci plinary proceedi ng agai nst the health care provider.

Informati on recei ved under this article shall not be consi dered

public informati on for the purposes of the act of June 21, 1957

(P.L.390, No.212), referred to as the R ght-to-Know Law, and the

act of July 3, 1986 (P.L.388, No.84), known as the "Sunshi ne

Act," until used in a formal disciplinary proceedi ng.

Secti on 504-A. Annual Reports to General Assenbly. --Each

pr of essi onal |icensure board shall subnmt annually a report to
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t he Consumer Protection and Professional Licensure Conmttee of

the Senate and the Professional Licensure Conmittee of the House

of Representatives. The report shall contain the nunber of

reports recei ved under section 501-A, the status of the

i nvesti gati ons of those reports, any disciplinary acti on which

has been taken and the |l ength of tine fromrecei pt of each

report to final board acti on.

ARTICLE VI -A

Arbitrati on Agreenents

Section 601-A. Valid Witten Agreenent.--A witten aqgreenent

with a health care provider for binding arbitrati on of cl ai ns

arising out of nmedical treatnent entered into before, during or

following the treatnent is valid and enf orceabl e.

Section 602-A. Additional Parties.--A person, corporati on or

entity not a signatory to the agreenent nay join in the

arbitration at the request of any party with all the rights and

obligations of the original parties. No signatory nmay refuse to

arbitrate because of the participation of such additi onal party.

An addi ti onal participant shall execute a witten statenment to

be bound by the arbitrati on proceedi ngs and agreenent or sign

the agreenent, and shall then be treated as a party.

Secti on 603- A Enpl oyees. --The enpl oyees of a health care

provi der shall be deened to be parties to every health care

arbitrati on agreenent signed by their enployer. An arbitration

agreenent will bar an action at | aw agai nst any health care

provi der based upon the conduct of any enpl oyee.

Secti on 604- A M nor Parties.--A mnor child shall be bound

by a health care arbitrati on agreenent executed on behalf of the

child by any parent, irrespective of whether that parent is al so

a mnor. An agreenent so executed shall not be voi dabl e because
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of the mnority of the parent, and for such purposes a ninor who

is a parent shall be deened to have the full |egal capacity as

if that parent were above the age of nmajority.

Secti on 605-A. Conditions.--Every health care arbitrati on

agreenent shall be subject to the foll owing conditions:

(1) The agreenent is not a condition to the renderi ng of

health care services by any party and the agreenent has been

executed by the recipient of health care services at the

i nception of, during or following the term of provision of

services by a health care provider.

(2) A person receiving energency care nay execute an

arbitrati on agreenent after the energency care i s conpl et ed.

(3) The agreenent is a separate instrunent conplete in

itself and not a part of any other contract or instrunent.

(4) The agreenent may not limt, inpair or wai ve any

substantive rights or defenses of any party, including the

statute of linmtations.

(5) The agreenent shall not limt, inpair or waive the

procedural rights to be heard, to present naterial evidence, to

cross-exani ne witnesses, and to be represented by an attorney,

or other procedural rights of due process of any party.

(6) The patient or, if appropriate, nenbers of his famly

nmust be given a copy of the health care arbitrati on agreenent.

Secti on 606- A. Mandat ory Provisions.--(a) FEvery health care

arbitrati on agreenent shall be clearly captioned "Health Care

Arbitrati on Agreenent."

(b)Y Every health care arbitration agreenent in relation to

health care services rendered during hospitalizati on shal

specify the date of commencenent of hospitalization. Every

health care arbitrati on agreenent in relation to health care
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1 services not rendered during hospitalization shall state the

2 nature of the services being provided.

3 (c) Every health care arbitration agreenent nmay be cancel ed
4 Dby any signatory within 30 days of its execution. However, no

5 health care arbitration agreenent shall be valid after three

6 years fromthe date of its execution. An _enployee of a health

7 care provider who is not a signatory to an agreenent may cance

8 such agreenent as to hinself until 30 days following his

9 notification that he is a party to a dispute or issue on_which
10 arbitration has been denmanded pursuant to such agreenent. If any
11 person_executing a health care arbitration agreenent dies before
12 the period of cancellation as outlined above, the personal

13 representative of the decedent shall have the right to cancel

14 the health care arbitration agreenent within 30 days of the date
15 of his appointnent as the legal representative of the decedent's
16 estate. Provided, that if no legal representative is appointed
17 wthin six nonths of the death of said decedent the next of Kkin
18 of such decedent shall have the right to cancel the health care
19 arbitration agreenent within eight nonths fromthe date of
20 death.
21 (d) Every health care arbitration agreenent shall contain
22 immediately above the signature lines, in upper case type in
23 printed letters of at least 3/16 inch in height, a caption_and
24 paragraphs as foll ows:
25 "AGREEMENT TO ARBI TRATE HEALTH CARE
26 NEGLI GENCE CLAI N5
27 NOTI CE TO PATI ENT
28 YOU CANNOT BE REQUIRED TO SIGN THI S AGREEMENT I N ORDER TO
29 RECEI VE TREATMENT. BY SIGNING THI S AGREEMENT, YOUR RI GHT
30 TO TRIAL BY A JURY OR A JUDGE IN A COURT WLL BE BARRED
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AS TO ANY DI SPUTE RELATING TO I NJURI ES THAT MAY RESULT

FROM NEGLI GENCE DURI NG YOUR TREATMENT OR CARE, AND WLL

BE _REPLACED BY AN ARBI TRATI ON PROCEDURE. THI S AGREENMENT

MAY BE CANCELED WTHI N 30 DAYS OF SIGNING TH' S AGREENMENT

PROVI DES THAT _ANY CLAIMS VH CH MAY ARI SE OUT_COF YOUR

HEALTH CARE WLL BE SUBM TTED TO A PANEL OF ARBI TRATORS

RATHER THAN TO A COURT_FOR DETERM NATI ON. TH S AGREEMENT

REQUI RES ALL PARTIES SIGNING IT TO ABI DE BY THE DECI SI ON

OF THE ARBI TRATI ON PANEL. "

Secti on 607-A. Commencenent of Proceedi ngs.--Arbitration

proceedi ngs shall be commenced by serving a notice of denand for

arbitration together with a conplaint on all parties to the

arbitrati on agreenent from whom danages are sought. The serving

of the conplaint shall toll the statute of limtations as to al

parties naned in the notice and conpl ai nt.

Section 608-A. Service of Conplaints.--Service of conplaints

shall be made personally or by certified mail, and proof of the

mai | i ng of notice shall be prima facie evidence of service.

Section 609-A. Applicability of Laws, Rul es of Evidence.--

Except as provided herein, the arbitrati on proceedi ngs and the

panel are bound by the conmmobn and statutory | aw of the

Commpnweal th, the Pennsyl vania Rules of Cvil Procedure and the

Pennsyl vani a Rul es of Evi dence.

Secti on 610-A. Di scovery.--After selection of the

arbitration panel, the parties may exercise all discovery

ri ghts, renedi es and procedures available if the matter were

pending in the court of conmmobn pleas. Discovery shall be

conpleted within six nonths fromthe date of service of the

denmand for arbitration. A party nmay be granted an extensi on of

tinme to conpl ete di scovery by the arbitrati on panel upon a
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showi ng of good cause.

Section 611-A. Appoi ntnent of Expert Wtness.--The

arbitrati on panel nmay, upon the application of either party or

upon its own notion, appoint a disinterested and qualified

expert to nmake any necessary professional or expert exani nation

of the claimant or rel evant evidentiary matter and to testify as

a witness in respect thereto. Such an expert wi tness shall be

al | owed necessary expenses and a reasonable fee to be fi xed by

the arbitrati on panel and paid by the parties.

Secti on 612-A. Powers and Duties of Arbitrati on Panel.--The

arbitration panel is authorized and enpowered to:

(1) exanine the relevant facts to deternine if a case exists

for recovery;

(2) nmake findings of fact;

(3) take depositions and testinony;

(4) assure both parties full access to the facts;

(5) subpoena witnesses and adm ni ster oaths;

(6) apply to the court of commpn pleas to enforce the

attendance and testi nbpny of wi tnesses and the producti on and

exan nati on of books, papers and records;

(7) consider and approve offers of settlenent invol ving

fiduciaries, mnors and i nconpetent parties;

(8) nmke determ nation as to liability and award of damages;

and

(9) exercise all other powers and duties conferred upon it

Section 613-A. Vote Required for Deciding Matters.--A

majority vote of the full arbitrati on panel shall be required to

decide all matters.

Section 614-A. Selection of Arbitrators.--Unless the parties
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agree in witing to the selection of a single arbitrati on, the

arbitrati on proceedi ng shall be conducted by a panel of three

arbitrators. Each side of the proceedi ng shall sel ect one

arbitrator and the two arbitrators thus sel ected shall aqgree and

select the third neutral arbitrator. The neutral arbitrator

shall be the chair at the arbitrati on heari ng and shall deci de

evidenti ary and procedural questions during the hearing.

Secti on 615-A. Conpensation of Arbitrators.--1f there is a

single arbitrator, the parties shall share equally in the

paynent of the arbitrator's conpensati on and expenses. |If there

are three arbitrators, each side shall pay the conpensati on and

expenses of the arbitrator selected by the side and the parties

shall share equally in paynment of the conpensati on and expenses

of the third neutral arbitrator

Section 5. Section 1001 of the act is amended to read:
Section 1001. Inmunity fromdLiability for Oficial
Actions.--There shall be no liability on the part of and no
cause of action for libel or slander shall arise against any
menber insurer, [the State Board of Medical Education and
Li censure, the State Board of Osteopathic Exami ners, the State
Board of Podiatry Exam ners, the Arbitration Panels, the
adm ni strator or the conmm ssioner or his representatives for any
action taken by any of themin the performance of their

respective powers and duties under this act.] the State Board of

Medi ci ne, the State Board of Osteopathic Medicine, the State

Board of Podiatry, the director or the conm ssioner or his

representatives for any acti on taken by any of themin the

perfornmance of their respective powers and duties under this

act.

Section 6. Sections 1005, 1006 and 1007 of the act are
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r epeal ed.
Section 7. The act is anmended by addi ng sections to read:

Secti on 1007. 2. Mandat ory R sk Managenment Prograns. --(a)

Hospital s, nursing homes and public health centers qualifyi ng as

a health care provider as defined in this act shall subnmt to

the | nsurance Conmmi ssi oner for revi ew and approval an

institutional plan of risk nanagenent.

(b)Y Every insurance conpany or exchange or sel f-insurance

pl an providing professional liability coverage to individuals

defined as health care providers in this act shall subnmt to the

| nsur ance Departnent for revi ew and approval a program of risk

managenent to be offered to all such individuals.

Section 1007.3. Waiver of Consent to Settle.--A health care

provi der who insures in accordance with the requirenments of this

act and who does not retain a contractual right of prior

approval before pernmtting its basic coverage insurance carrier

and the fund to enter into settl enent negoti ati ons, shall not be

li able for paynent of any claimfor any | oss or damages in

excess of the coverage afforded the provider by the basic

coverage and/or fund coverage. |nsurers providi ng professional

liability i nsurance nust offer such a policy at a premumrate

5% | ower than the premiumfor a policy which contains the

contractual right of prior approval to enter into settl enent

negoti ati ons.

Secti on 1007. 4. Rates.--(a) Al professional liability

i nsurers and the Joint Underwiting Association nust file for

new professional liability i nsurance rates within 90 days of the

effective date of this act.

(b) The rates charged by insurers under the filing required

by subsection (a) shall be reduced by at |least 10% fromthe
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total premumfor the sane sel ecti on of coverage and cover age

limts on the effective date of this act.

(c) No professional liability insurers nay i ncrease rates

between the effective date of this act and January 1, 1996 by

greater than 5% per annum

(d) An insurer aggrieved by the rate reductions or rate

increase limtations nmandated in this section may seek relief

fromthe conm ssioner, which relief may be granted when the

conmmi ssi oner deens necessary in extraordi nary circunstances.

(e) In the event that all sections of this act remain in

full force and effect for five years fromits effective date,

conpani es providing professional liability insurance nust

provide a premumrate reduction of 5%within 60 days of that

Section 8. The provisions of this act are nonseverable. |f
any provision of this act or its application to any person or
circunstance is held invalid, the renaining provisions or
applications of this act are void.

Section 9. Al acts and parts of acts are repeal ed insofar
as they are inconsistent with this act.

Section 10. This act shall take effect in 60 days.
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