SENATE ANVENDED
PRI OR PRI NTER S NOS. 2597, 2750 PRINTER S NO. 3590

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2082 *w%%”

| NTRODUCED BY TRUE, BARLEY, THOVAS, RYAN, E. Z. TAYLOR PERZEL,
MARKOSEK, LEDERER, FARVER, Tl GUE, BELARDI, RUBLEY, MG LL,
HERSHEY, GRUPPO, VANCE, RUDY, COY, FICHTER, STRI TTMATTER
MUNDY, CORRI GAN, BAKER, MGEEHAN, ARMSTRONG DelLUCA
BATTI STO, HERVAN, BARD, PLATTS, LEH HALUSKA, ROHRER, DALEY,
KAl SER, COLAFELLA, BOSCCLA, BEBKO- JONES, CORNELL, MARSI CO,
ZI MVERVAN, JARCLI N, TRELLO ROBI NSQN, CURRY, SHEEHAN
YOUNGBLOOD, HUTCHI NSON, HESS, WALKO, MELI O, L. |. COHEN,
GECORCE, BROMWN, HENNESSEY, FAJT, PESCI, MANDERI NO, JOSEPHS,
TANGRETTI, ADOLPH, BROWNE, BUNT, STEELMAN, RAMOS, SAI NATO
TRAVAGLI O, HABAY, WASHI NGTON, M LLER AND SCHRODER
OCTOBER 17, 1995

SENATOR HART, FI NANCE, | N SENATE, AS AVENDED, MAY 21, 1996

AN ACT

1 Anending the act of March 4, 1971 (P.L.6, No.2), entitled "An

2 act relating to tax reformand State taxation by codifying

3 and enunerating certain subjects of taxation and inposing

4 t axes thereon; providing procedures for the paynent,

5 col l ection, adm nistration and enforcenent thereof; providing
6 for tax credits in certain cases; conferring powers and

7 i mposi ng duties upon the Departnent of Revenue, certain

8 enpl oyers, fiduciaries, individuals, persons, corporations

9 and other entities; prescribing crinmes, offenses and

10 penal ties,"” further providing for bakery products in relation
11 to the sales tax; repealing certain provisions inposing sales
12 and use tax on |lawn care services; FURTHER PROVI DI NG FOR <—
13 EXCLUSI ON OF CERTAI N COVPUTER SERVI CES FROM THE DEFI NI TI ONS
14 OF "SALES AT RETAIL" AND "USE" FROM THE | MPOSI TI ON OF SALES
15 AND USE TAX; FURTHER PROVI DI NG FOR SALES TAX RELATI NG TO FOOD
16 AND BEVERAGES; FURTHER DEFI NI NG " COVPENSATI ON' FOR PERSONAL
17 | NCOVE TAX PURPOSES TO EXCLUDE CAFETERI A PLANS AND CERTAI N

18 OTHER BENEFI TS; providing for an inconme tax refund checkoff
19 for breast and cervical cancer research; and nmaeking a repeal.

20 The General Assenbly of the Conmonweal th of Pennsyl vani a

21 hereby enacts as follows:



Section 1. Section 201(b)(2) and (3), (c), (d), (f), (9),
(k), (o) and (jj) of the act of March 4, 1971 (P.L.6, No.2),
known as the Tax Reform Code of 1971, anmended or added August 4,
1991 (P.L.97, No.22), Decenber 13, 1991 (P.L.373, No.40), June
16, 1994 (P.L.279, No.48) and June 30, 1995 (P.L.139, No.?21),
are anmended to read:

Section 201. Definitions.--The foll owi ng words, terns and
phrases when used in this Article Il shall have the neani ng
ascribed to themin this section, except where the context
clearly indicates a different neaning:

* * %

(b) "Maintaining a place of business in this Commonweal th. "

* %k

(2) The engaging in any activity as a business within this
Commonweal th by any person, directly or by a subsidiary, in
connection with the | ease, sale or delivery of tangible personal
property or the performance of services thereon for use, storage
or consunption or in connection with the sale or delivery for
use of the services described in subclauses (11) through (16)
and (18) of clause (k) of this section, including, but not
l[imted to, having, nmaintaining or using any office,
di stribution house, sal es house, warehouse or other place of
busi ness, any stock of goods or any solicitor, salesman, agent
or representative under its authority, at its direction or with
its perm ssion, regardl ess of whether the person or subsidiary
is authorized to do business in this Comobnweal t h.

(3) Regularly or substantially soliciting orders within this
Commonweal th in connection with the | ease, sale or delivery of
tangi bl e personal property to or the perfornmance thereon of

services or in connection with the sale or delivery of the
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cl ause (k) of this section for residents of this Conmonweal th by
means of catal ogues or other advertising, whether such orders

are accepted within or without this Conmonweal t h.

* * %

(c) "Manufacture." The performance of manufacturing,
fabricating, conpounding, processing or other operations,
engaged in as a business, which place any tangi bl e personal
property in a form conposition or character different fromthat
in which it is acquired whether for sale or use by the

manuf acturer, and shall include, but not be limted to--

(1) Every operation comrencing with the first production
stage and ending with the conpl etion of tangi ble personal
property having the physical qualities (including packaging, if
any, passing to the ultimte consuner) which it has when
transferred by the manufacturer to another;

(2) The publishing of books, newspapers, nagazi nes and ot her
periodi cals and printing;

(3) Refining, blasting, exploring, mning and quarrying for,
or otherw se extracting fromthe earth or fromwaste or stock
piles or frompits or banks any natural resources, mnerals and
m neral aggregates including blast furnace sl ag;

(4) Building, rebuilding, repairing and maki ng additions to,
or replacenents in or upon vessels designed for comercial use
of registered tonnage of fifty tons or nore when produced upon
speci al order of the purchaser, or when rebuilt, repaired or
enl arged, or when replacenents are made upon order of, or for
t he account of the owner;

(5) Research having as its objective the production of a new

or an inproved (i) product or utility service, or (ii) method of
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produci ng a product or utility service, but in either case not
i ncl udi ng market research or research having as its objective
the inprovenent of adm nistrative efficiency.

(6) Remanufacture for whol esale distribution by a
remanuf acturer of notor vehicle parts fromused parts acquired
in bulk by the remanufacturer using an assenbly |ine process
whi ch invol ves the conpl ete di sassenbly of such parts and
integration of the conponents of such parts with other used or
new conponents of parts, including the salvaging, recycling or
recl aimng of used parts by the remanufacturer.

(7) Remanufacture or retrofit by a manufacturer or
remanuf acturer of aircraft, arnored vehicles, other defense-
rel ated vehicles having a finished value of at least fifty
t housand dol | ars ($50,000). Renmanufacture or retrofit involves
t he di sassenbly of such aircraft, vehicles, parts or conponents,
including electric or electronic conmponents, the integration of
those parts and conponents with other used or new parts or
conmponent s, including the salvaging, recycling or reclaimng of
the used parts or conmponents and the assenbly of the new or used
aircraft, vehicles, parts or conponents. For purposes of this
clause, the following terns or phrases have the follow ng
nmeani ngs:

(i) m"aircraft” neans fixed-wing aircraft, helicopters,
powered aircraft, tilt-rotor or tilt-wing aircraft, unmanned
aircraft and gliders;

(ii) "arnored vehicles" neans tanks, arned personnel
carriers and all other arned track or semtrack vehicles; or

(ti1) "other defense-rel ated vehicles" neans trucks, truck-
tractors, trailers, jeeps and other utility vehicles, including

any unmanned vehi cl es.
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The term "manufacture[,]" shall not include constructing,
altering, servicing, repairing or inproving real estate or
repairing, servicing or installing tangi ble personal property,

nor the cooking[,] or freezing [or baking] of fruits,

bakery products].

* * %

(d) "Processing." The performance of the foll ow ng

1
2
3
4
5 vegetabl es, nmushroons, fish, seafood, neats[,] or poultry [or
6
7
8
9 activities when engaged in as a business enterprise:

10 (1) The filtering or heating of honey, the cooking[, baking]
11 or freezing of fruits, vegetables, mushroons, fish, seafood,

12 neats[,] or poultry [or bakery products], when the person

13 engaged in such business packages such property in seal ed

14 containers for whol esal e distribution.

15 (1.1) The processing of vegetables by cleaning, cutting,

16 coring or chopping and treating to preserve, sterilize or purify
17 and substantially extend the useful shelf [ife of the

18 vegetabl es, when the person engaged in such activity packages

19 such property in sealed containers for whol esal e distribution.
20 (2) The scouring, carbonizing, cording, conbing, throw ng,
21 twisting or winding of natural or synthetic fibers, or the

22 spinning, bleaching, dyeing, printing or finishing of yarns or
23 fabrics, when such activities are perfornmed prior to sale to the
24 ultimate consuner.

25 (3) The electroplating, galvanizing, enaneling, anodi zing,
26 coloring, finishing, inpregnating or heat treating of netals or
27 plastics for sale or in the process of manufacturing.

28 (4) The rolling, drawi ng or extruding of ferrous and non-

29 ferrous netals.

30 (5) The fabrication for sale of ornamental or structural
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nmetal or of nmetal stairs, staircases, gratings, fire escapes or
railings (not including fabrication work done at the
construction site).

(6) The preparation of animal feed or poultry feed for sale.

(7) The production, processing and bottling of non-al coholic
beverages for whol esal e distribution.

(8) The operation of a saw m Il or planing mlIl for the
production of |unber or |unber products for sale.

(9) The mlIling for sale of flour or neal from grains.

(10) The slaughtering and dressing of aninmals for neat to be
sold or to be used in preparing neat products for sale, and the
preparation of meat products including lard, tallow, grease,
cooking and inedible oils for whol esal e distribution.

(11) The processing of used |ubricating oils.

(12) The broadcasting of radio and tel evision prograns of
i censed comercial or educational stations.

* %k

(f) "Purchase at retail."

(1) The acquisition for a consideration of the ownership,
custody or possession of tangible personal property other than
for resale by the person acquiring the sane when such
acquisition is made for the purpose of consunption or use,
whet her such acquisition shall be absolute or conditional, and
by what soever neans the sanme shall have been effected.

(2) The acquisition of a license to use or consune, and the
rental or |ease of tangi ble personal property, other than for
resal e regardl ess of the period of tinme the | essee has
possessi on or custody of the property.

(3) The obtaining for a consideration of those services

descri bed in subclauses (2), (3) and (4) of clause (k) of this
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section other than for resale.

(4) Aretention after March 7, 1956, of possession, custody
or a license to use or consune pursuant to a rental contract or
ot her | ease arrangenent (other than as security), other than for
resal e.

(5) The obtaining for a consideration of those services
of this section.

The term "purchase at retail”™ with respect to "liquor" and
"malt or brewed beverages" shall include the purchase of
"“l'iquor"™ fromany "Pennsyl vania Liquor Store" by any person for
any purpose, and the purchase of "malt or brewed beverages" from

a "manufacturer of malt or brewed beverages,” "distributor” or
"inmporting distributor”™ by any person for any purpose, except
pur chases froma "manufacturer of malt or brewed beverages" by a
"distributor” or "inporting distributor” or purchases from an
"inmporting distributor™ by a "distributor” within the neaning of
the "Liquor Code." The term "purchase at retail" shall not
i ncl ude any purchase of "malt or brewed beverages" from a
"retail dispenser” or any purchase of "liquor" or "malt or
brewed beverages” froma person holding a "retail |iquor
license” within the neaning of and pursuant to the provisions of
the "Liquor Code," but shall include any purchase or acquisition
of "liquor” or "malt or brewed beverages" other than pursuant to
t he provisions of the "Liquor Code."

(g) "Purchase price."

(1) The total value of anything paid or delivered, or
prom sed to be paid or delivered, whether it be noney or

otherwi se, in conplete performance of a sale at retail or

purchase at retail, as herein defined, w thout any deduction on
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account of the cost or value of the property sold, cost or value
of transportation, cost or value of |abor or service, interest
or discount paid or allowed after the sale is consummted, any
ot her taxes inposed by the Commonweal th of Pennsyl vania or any
ot her expense except that there shall be excluded any gratuity
or separately stated deposit charge for returnable containers.

(2) There shall be deducted fromthe purchase price the
val ue of any tangi bl e personal property actually taken in trade
or exchange in lieu of the whole or any part of the purchase
price. For the purpose of this clause, the anpunt allowed by
reason of tangi ble personal property actually taken in trade or
exchange shall be considered the val ue of such property.

(3) In determning the purchase price on the sale or use of

t axabl e tangi bl e personal property or a service described in

subcl auses (11) through (16) and (18) of clause (k) of this

section where, because of affiliation of interests between the
vendor and purchaser, or irrespective of any such affiliation,
if for any other reason the purchase price declared by the
vendor or taxpayer on the taxable sale or use of such tangible
personal property or service is, in the opinion of the
departnment, not indicative of the true value of the article or
service or the fair price thereof, the departnent shall,
pursuant to uniformand equitable rules, determ ne the anount of
constructive purchase price upon the basis of which the tax
shall be conputed and | evied. Such rules shall provide for a
constructive anount of purchase price for each such sale or use
whi ch woul d naturally and fairly be charged in an arns-1|ength
transaction in which the el ement of common interest between the

vendor or purchaser is absent or if no common interest exists,

any other elenment causing a distortion of the price or value is
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I i kewi se absent. For the purpose of this clause where a taxable
sale or purchase at retail transaction occurs between a parent
and a subsidiary, affiliate or controlled corporation of such
parent corporation, there shall be a rebuttable presunption,
t hat because of such common interest such transaction was not at
arms- | engt h.

(4) Were there is a transfer or retention of possession or
custody, whether it be ternmed a rental, |ease, service or
ot herwi se, of tangible personal property including, but not
limted to |inens, aprons, notor vehicles, trailers, tires,
i ndustrial office and construction equi pnent, and busi ness
machi nes the full consideration paid or delivered to the vendor
or | essor shall be considered the purchase price, even though
such consi deration be separately stated and be desi gnated as
paynent for processing, |aundering, service, maintenance,
i nsurance, repairs, depreciation or otherw se. Were the vendor
or | essor supplies or provides an enploye to operate such
tangi bl e personal property, the value of the | abor thus supplied
may be excluded and shall not be considered as part of the
purchase price if separately stated. There shall al so be
i ncluded as part of the purchase price the value of anything
paid or delivered, or promsed to be paid or delivered by a
| essee, whether it be noney or otherw se, to any person other
than the vendor or |essor by reason of the naintenance,
i nsurance or repair of the tangible personal property which a
| essee has the possession or custody of under a rental contract
or | ease arrangenent.

(5 Wth respect to the tax inposed by subsection (b) of
section 202 upon any tangi bl e personal property originally

pur chased by the user of such property six nonths or |onger
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prior to the first taxable use of such property within the
Commonweal th, such user may elect to pay tax on a substituted
base determ ned by considering the purchase price of such
property for tax purposes to be equal to the prevailing market
price of simlar tangi ble personal property at the tine and

pl ace of such first use within the Commonweal th. Such el ection
must be made at the time of filing a tax return with the
departnment and reporting such tax liability and paying the
proper tax due plus all accrued penalties and interest, if there
be any, within six nonths of the due date of such report and
paynent, as provided for by subsections (a) and (c) of section
217 of this article.

(6) The purchase price of enploynent agency services and
hel p supply services shall be the service fee paid by the
purchaser to the vendor or supplying entity. The term "service
fee," as used in this subclause, shall be the total charge or
fee of the vendor or supplying entity mnus the costs of the
suppl i ed enpl oye which costs are wages, sal aries, bonuses and
conmmi ssi ons, enploynment benefits, expense reinbursenents and
payrol |l and wi thhol ding taxes, to the extent that these costs
are specifically item zed or that these costs in aggregate are
stated in billings fromthe vendor or supplying entity. To the
extent that these costs are not item zed or stated on the
billings, then the service fee shall be the total charge or fee
of the vendor or supplying entity.

(7) Unless the vendor separately states that portion of the
billing which applies to prem um cable service as defined in
clause (Il) of this section, the total bill for the provision of

all cable services shall be the purchase price.

* * %
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(k) "Sale at retail.”

(1) Any transfer, for a consideration, of the ownership,
custody or possession of tangible personal property, including
the grant of a license to use or consunme whether such transfer
be absol ute or conditional and by what soever neans the sane
shal | have been effected.

(2) The rendition of the service of printing or inprinting
of tangi bl e personal property for a consideration for persons
who furnish, either directly or indirectly the materials used in
the printing or inprinting.

(3) The rendition for a consideration of the service of--

(i) Washing, cleaning, waxing, polishing or lubricating of
not or vehicl es of another, whether or not any tangi bl e personal
property is transferred in conjunction therewith; and

(1i) Inspecting notor vehicles pursuant to the mandatory
requi renents of "The Vehicle Code."

(4) The rendition for a consideration of the service of
repairing, altering, nmending, pressing, fitting, dyeing,
| aunderi ng, drycl eaning or cleaning tangible personal property
ot her than wearing apparel or shoes, or applying or installing
tangi bl e personal property as a repair or replacenent part of
ot her tangi bl e personal property except wearing apparel or shoes
for a consideration, whether or not the services are perforned
directly or by any neans other than by coin-operated self-
service | aundry equi pnent for wearing apparel or househol d goods
and whet her or not any tangi bl e personal property is transferred
in conjunction therewith, except such services as are rendered
in the construction, reconstruction, renodeling, repair or
mai nt enance of real estate: Provided, however, That this

subcl ause shall not be deened to inpose tax upon such services
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in the preparation for sale of new itens which are excluded from
the tax under clause (26) of section 204, or upon diaper
servi ce.

(8) Any retention of possession, custody or a |license to use
or consune tangi bl e personal property or any further obtaining
of services described in subclauses (2), (3) and (4) of this
clause pursuant to a rental or service contract or other
arrangenent (other than as security).

The term "sale at retail"” shall not include (i) any such
transfer of tangible personal property or rendition of services
for the purpose of resale, or (ii) such rendition of services or
the transfer of tangi ble personal property including, but not
limted to, machinery and equi pnent and parts therefor and
supplies to be used or consuned by the purchaser directly in the
operations of --

(A) The nmanufacture of tangi ble personal property;

(B) Farmng, dairying, agriculture, horticulture or
floriculture when engaged in as a business enterprise. The term
"farm ng" shall include the propagation and raising of ranch
rai sed fur-bearing animals and the propagation of ganme birds for
commerci al purposes by hol ders of propagation permts issued
under 34 Pa.C. S. (relating to gane);

(© The producing, delivering or rendering of a public
utility service, or in constructing, reconstructing, renodeling,
repairing or maintaining the facilities which are directly used
i n producing, delivering or rendering such service;

(D) Processing as defined in clause (d) of this section.

The excl usions provided in paragraphs (A, (B), (C and (D
shall not apply to any vehicle required to be registered under

The Vehi cl e Code, except those vehicles used directly by a
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public utility engaged in business as a conmon carrier; to

mai nt enance facilities; or to materials, supplies or equi pnent
to be used or consunmed in the construction, reconstruction,
renmodel i ng, repair or nmaintenance of real estate other than
directly used nachi nery, equipnent, parts or foundations
therefor that may be affixed to such real estate.

The excl usions provided in paragraphs (A, (B), (C and (D
shall not apply to tangi ble personal property or services to be
used or consunmed i n nmanagerial sales or other nonoperational
activities, nor to the purchase or use of tangi ble personal
property or services by any person other than the person
directly using the sane in the operations described in
par agraphs (A), (B), (C and (D) herein.

The excl usion provided in paragraph (C) shall not apply to
(1) construction materials, supplies or equipnent used to
construct, reconstruct, renodel, repair or maintain facilities
not used directly by the purchaser in the production, delivering
or rendition of public utility service, (ii) construction
mat eri al s, supplies or equipnment used to construct, reconstruct,
renodel, repair or maintain a building, road or simlar
structure, or (iii) tools and equi prrent used but not installed
in the maintenance of facilities used directly in the
production, delivering or rendition of a public utility service.

The excl usions provided in paragraphs (A, (B), (C and (D
shall not apply to the services enunerated in clauses (k) (11)

t hrough €36} (15) and (18) and (w) through (ii) and (kk), except

that the exclusion provided in this subclause for farm ng,
dairying and agriculture shall apply to the service enunerated
in clause (2).

(9) \Were tangi bl e personal property or services are
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utilized for purposes constituting a "sale at retail” and for
pur poses excluded fromthe definition of "sale at retail," it
shall be presumed that such tangi bl e personal property or
services are utilized for purposes constituting a "sale at
retail” and subject to tax unless the user thereof proves to the
departnment that the predom nant purposes for which such tangible
personal property or services are utilized do not constitute a
"sale at retail."

(10) The term"sale at retail"” with respect to "liquor" and
"malt or brewed beverages" shall include the sale of "liquor" by
any "Pennsylvania |iquor store" to any person for any purpose,
and the sale of "malt or brewed beverages" by a "nmanufacturer of

malt or brewed beverages,” "distributor” or "inporting

di stributor™ to any person for any purpose, except sales by a
"manuf acturer of malt or brewed beverages" to a "distributor” or
"inmporting distributor”™ or sales by an "inporting distributor”
to a "distributor” within the neaning of the "Liquor Code." The
term"sale at retail"” shall not include any sale of "malt or

brewed beverages” by a "retail dispenser” or any sal e of

“"liquor"™ or "malt or brewed beverages" by a person holding a

“retail liquor license” within the meaning of and pursuant to
the provisions of the "Liquor Code," but shall include any sale
of "liquor” or "malt or brewed beverages" other than pursuant to

t he provisions of the "Liquor Code."

(11) The rendition for a consideration of |obbying services.

(12) The rendition for a consideration of adjustnent
services, collection services or credit reporting services.

(13) The rendition for a consideration of secretarial or
editing services.

(14) The rendition for a consideration of disinfecting or
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pest control services, building maintenance or cl eaning
servi ces.

(15) The rendition for a consideration of enploynent agency
services or help supply services.

(16) The rendition for a consideration of conputer
progranmm ng services; conputer-integrated systens design
servi ces; conputer processing, data preparation or processing
services; information retrieval services; conputer facilities
managemnment services; or other conputer-related services. At a
m ni mum such services shall not include services that are part
of electronic fund transfers, electronic financial transactions
or services, banking or trust services, or managenent or
adm ni strative services, including transfer agency, sharehol der,
custodial and portfolio accounting services, provided directly
to any entity that duly qualifies to be taxed as a regul at ed
i nvestment conpany or a real estate investnent trust under the
provi sions of the Internal Revenue Code of 1986 (Public Law 99-
514, 26 U.S.C. 8§ 1 et seq.) or to an entity that provides such
services to an entity so qualifying.

[(17) The rendition for a consideration of |awn care
service. ]

(18) The rendition for a consideration of self-storage
servi ce.

* %k

(o) "Use."

(1) The exercise of any right or power incidental to the
owner shi p, custody or possession of tangible personal property
and shall include, but not be limted to transportation, storage
or consunpti on.

(2) The obtaining by a purchaser of the service of printing
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or inprinting of tangi ble personal property when such purchaser
furni shes, either directly or indirectly, the articles used in
the printing or inprinting.

(3) The obtaining by a purchaser of the services of (i)
washi ng, cl eaning, waxing, polishing or lubricating of notor
vehi cl es whet her or not any tangi bl e personal property is
transferred to the purchaser in conjunction with such services,
and (ii) inspecting notor vehicles pursuant to the mandatory
requi renents of "The Vehicle Code."

(4) The obtaining by a purchaser of the service of
repairing, altering, nmending, pressing, fitting, dyeing,
| aunderi ng, drycl eaning or cleaning tangible personal property
ot her than wearing apparel or shoes or applying or installing
tangi bl e personal property as a repair or replacenent part of
ot her tangi bl e personal property other than wearing apparel or
shoes, whether or not the services are perforned directly or by
any nmeans ot her than by means of coin-operated self-service
| aundry equi prent for wearing apparel or househol d goods, and
whet her or not any tangi bl e personal property is transferred to
t he purchaser in conjunction therewith, except such services as
are obtained in the construction, reconstruction, renodeling,
repair or maintenance of real estate: Provided, however, That
this subcl ause shall not be deenmed to inpose tax upon such
services in the preparation for sale of newitens which are
excluded fromthe tax under clause (26) of section 204, or upon
di aper service: And provided further, That the term "use" shal
not incl ude- -

(A) Any tangi bl e personal property acquired and kept,
retai ned or over which power is exercised within this

Commonweal th on which the taxing of the storage, use or other
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consunption thereof is expressly prohibited by the Constitution
of the United States or which is excluded fromtax under other
provisions of this article.

(B) The use or consunption of tangible personal property,
including but not limted to nmachinery and equi prent and parts
t herefor, and supplies or the obtaining of the services
descri bed in subclauses (2), (3) and (4) of this clause directly
in the operations of--

(1) The manufacture of tangi ble personal property;

(i1i) Farmng, dairying, agriculture, horticulture or
floriculture when engaged in as a business enterprise. The term
"farm ng" shall include the propagation and raising of ranch-
rai sed furbearing animals and the propagation of gane birds for
commer ci al purposes by hol ders of propagation permts issued
under 34 Pa.C. S. (relating to gane);

(iii1) The producing, delivering or rendering of a public
utility service, or in constructing, reconstructing, renodeling,
repairing or maintaining the facilities which are directly used
i n producing, delivering or rendering such service;

(iv) Processing as defined in subclause (d) of this section.

The excl usions provided in subparagraphs (i), (ii), (iii) and
(iv) shall not apply to any vehicle required to be registered
under The Vehi cl e Code except those vehicles directly used by a
public utility engaged in the business as a common carrier; to
mai nt enance facilities; or to materials, supplies or equi pnent
to be used or consuned in the construction, reconstruction,
renodel i ng, repair or naintenance of real estate other than
directly used nachi nery, equipnent, parts or foundations
therefor that may be affixed to such real estate. The excl usions

provi ded in subparagraphs (i), (ii), (iii) and (iv) shall not
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apply to tangi bl e personal property or services to be used or
consuned i n managerial sales or other nonoperational activities,
nor to the purchase or use of tangi ble personal property or
services by any person other than the person directly using the
same in the operations described in subparagraphs (i), (ii),
(iiti) and (iv).

The excl usion provided in subparagraph (iii) shall not apply
to (A) construction materials, supplies or equipnent used to
construct, reconstruct, renodel, repair or maintain facilities
not used directly by the purchaser in the production, delivering
or rendition of public utility service or (B) tools and
equi pnent used but not installed in the maintenance of
facilities used directly in the production, delivering or
rendition of a public utility service.

The excl usion provided in subparagraphs (i), (ii), (iii) and

(iv) shall not apply to the services enunerated in clauses

except that the exclusion provided in subparagraph (ii) for
farm ng, dairying and agriculture shall apply to the service
enunerated in clause (2).

(5) \Were tangi bl e personal property or services are

utilized for purposes constituting a "use,"” as herein defined,

and for purposes excluded fromthe definition of "use,” it shal
be presuned that such property or services are utilized for

pur poses constituting a "sale at retail"” and subject to tax

unl ess the user thereof proves to the departnent that the
predom nant purposes for which such property or services are
utilized do not constitute a "sale at retail.”

(6) The term"use"” with respect to "liquor” and "malt or

brewed beverages"” shall include the purchase of "liquor" from

19950H2082B3590 - 18 -
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any "Pennsylvania |iquor store" by any person for any purpose
and the purchase of "malt or brewed beverages" from a

"manuf acturer of malt or brewed beverages," "distributor” or
"inmporting distributor”™ by any person for any purpose, except
purchases froma "manufacturer of malt or brewed beverages" by a
"distributor” or "inporting distributor,” or purchases from an
"inmporting distributor™ by a "distributor” within the neaning of
the "Liquor Code." The term "use" shall not include any purchase
of "malt or brewed beverages" froma "retail dispenser” or any
purchase of "liquor"” or "malt or brewed beverages” froma person
holding a "retail liquor license" within the neaning of and
pursuant to the provisions of the "Liquor Code," but shal
i nclude the exercise of any right or power incidental to the
owner shi p, custody or possession of "liquor" or "malt or brewed
beverages" obtai ned by the person exercising such right or power
in any manner other than pursuant to the provisions of the
"Li quor Code."

(7) The use of tangible personal property purchased at
retail upon which the services described in subclauses (2), (3)
and (4) of this clause have been perfornmed shall be deened to be
a use of said services by the person using said property.

(8) The term"use" shall not include the providing of a
not or vehicle to a nonprofit private or public school to be used
by such a school for the sole purpose of driver education.

(9) The obtaining by the purchaser of |obbying services.

(10) The obtaining by the purchaser of adjustnent services,
col l ection services or credit reporting services.

(11) The obtaining by the purchaser of secretarial or
editing services.

(12) The obtaining by the purchaser of disinfecting or pest
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1 control services, building maintenance or cl eaning services.

2 (13) The obtaining by the purchaser of enploynent agency

3 services or help supply services.

4 (14) The obtaining by the purchaser of conputer programm ng
5 services; conputer-integrated systens design services; conputer
6 processing, data preparation or processing services; informtion
7 retrieval services; conputer facilities managenent services; or
8 other computer-related services. At a mninmm such services

9 shall not include services that are part of electronic fund

10 transfers, electronic financial transactions or services,

11 banking or trust services, or managenent or admnistrative

12 services, including transfer agency, sharehol der, custodial and
13 portfolio accounting services, provided directly to any entity
14 that duly qualifies to be taxed as a regul ated i nvest nent

15 conpany or a real estate investnent trust under the provisions
16 of the Internal Revenue Code of 1986 (Public Law 99-514, 26

17 U.S.C. 81 et seqg.) or to an entity that provides such services
18 to an entity so qualifying.

19 [(15) The obtaining by the purchaser of |awn care service.]
20 (16) The obtaining by the purchaser of self-storage service.
21 * x *
22 [(jj) "Lawn care service." Providing services for |awn
23 upkeep, including, but not Iimted to, fertilizing, |awn now ng,
24 shrubbery trimmng or other |awn treatnent services.]
25 * x *
26 SECTION 2. SECTI ON 204(29) OF THE ACT, AVMENDED DECEMBER 13, <—
27 1991 (P.L.373, NO 40), IS AMENDED TO READ
28 SECTI ON 204. EXCLUSI ONS FROM TAX. --THE TAX | MPCSED BY
29 SECTION 202 SHALL NOT BE | MPOSED UPON
30 * x *
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4
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8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(29) THE SALE AT RETAIL OR USE OF FOOD AND BEVERAGES FOR
HUMAN CONSUMPTI ON, | NCLUDI NG CANDY AND GUM EXCEPT THAT THI S
EXCLUSI ON SHALL NOT APPLY W TH RESPECT TO -

(1) SOFT DRI NKS;

(1) MALT AND BREWED BEVERAGES AND SPI R TUOUS AND VI NOUS
LI QUORS;

(I11) FOOD OR BEVERAGES, WHETHER SOLD FOR CONSUMPTI ON ON OR
OFF THE PREM SES OR ON A "TAKE- OUT" OR "TO GO' BASI S OR
DELI VERED TO THE PURCHASER OR CONSUMER, WHEN PURCHASED (A) FROM
PERSONS ENGAGED | N THE BUSI NESS OF CATERI NG OR (B) FROM PERSONS
ENGAGED | N THE BUSI NESS OF OPERATI NG ESTABLI SHVENTS FROM WHI CH
READY- TO- EAT FOOD AND BEVERAGES ARE SOLD, | NCLUDI NG, BUT NOT
LI M TED TO, RESTAURANTS, CAFES, LUNCH COUNTERS, PRI VATE AND
SOCI AL CLUBS, TAVERNS, DI NI NG CARS, HOTELS, NI GHT CLUBS, FAST
FOOD OPERATI ONS, Pl ZZERI AS, FAIRS, CARNI VALS, LUNCH CARTS, |CE
CREAM STANDS, SNACK BARS, CAFETERI AS, EMPLOYE CAFETERI AS,
THEATERS, STADI UMB, ARENAS, AMUSEMENT PARKS, CARRYOUT SHOPS,
COFFEE SHOPS AND OTHER ESTABLI SHVENTS WHETHER MOBI LE OR
| MMOBI LE. FOR PURPCSES OF THI'S CLAUSE, A BAKERY, A PASTRY SHOP,
A DONUT SHOP, A DELI CATESSEN, GROCERY STORE, SUPERMARKET,
FARVER S MARKET [OR], A CONVENI ENCE STORE OR VENDI NG MACHI NE

SHALL NOT BE CONS|I DERED AN ESTABLI SHVENT FROM VH CH FOOD OR
BEVERAGES READY TO EAT ARE SOLD EXCEPT FOR THE SALE OF MEALS,
SANDW CHES, FOOD FROM SALAD BARS, HAND- DI PPED OR HAND- SERVED

| CED BASED PRODUCTS | NCLUDI NG | CE CREAM AND YOGURT, HOT SOUP,
HOT Pl ZZA AND OTHER HOT FOOD | TEMS, BREWED COFFEE AND HOT
BEVERAGES. FOR PURPCSES OF THI S SUBCLAUSE, BEVERACGES SHALL NOT

| NCLUDE MALT AND BREWED BEVERAGES AND SPI RI TUOUS AND VI NOUS

LI QUORS BUT SHALL | NCLUDE SOFT DRI NKS. THE SALE AT RETAIL OF
FOOD AND BEVERAGES AT OR FROM A SCHOOL OR CHURCH | N THE ORDI NARY
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COURSE OF THE ACTI VI TIES OF SUCH ORGANI ZATI ON |'S NOT' SUBJECT TO
TAX.

* x %

SECTI ON 3. SECTION 301(D) OF THE ACT, AMENDED JUNE 30, 1995
(P.L.139, NO 21), IS AVENDED TO READ:

SECTI ON 301. DEFINITIONS. --THE FOLLOWN NG WORDS, TERMS AND
PHRASES VWHEN USED IN THI S ARTI CLE SHALL HAVE THE MEANI NG
ASCRI BED TO THEM I N TH S SECTI ON EXCEPT WHERE THE CONTEXT
CLEARLY | NDI CATES A DI FFERENT MEANI NG ANY REFERENCE IN THI S
ARTI CLE TO THE | NTERNAL REVENUE CODE SHALL | NCLUDE THE | NTERNAL
REVENUE CODE OF 1954, AS AMENDED TO THE DATE ON WHICH THI S
ARTI CLE | S EFFECTI VE:

* x %

(D) " COVPENSATI ON' MEANS AND SHALL | NCLUDE SALARI ES, WAGES,
COW SSI ONS, BONUSES AND | NCENTI VE PAYMENTS WHETHER BASED ON
PROFI TS OR OTHERW SE, FEES, TIPS AND SI M LAR REMUNERATI ON
RECEI VED FOR SERVI CES RENDERED, VWHETHER DI RECTLY OR THROUGH AN
AGENT, AND WHETHER I N CASH OR I N PROPERTY.

THE TERM " COVPENSATI ON' SHALL NOT MEAN OR | NCLUDE: (1)

PERI GDI C PAYMENTS FOR SI CKNESS AND DI SABI LI TY OTHER THAN REGULAR
WAGES RECEI VED DURI NG A PERI GD OF SI CKNESS OR DI SABI LI TY; OR
(1'l') DI SABILITY, RETIREMENT OR OTHER PAYMENTS ARI SI NG UNDER
WORKMEN S COMPENSATI ON ACTS, OCCUPATI ONAL DI SEASE ACTS AND

SI M LAR LEG SLATI ON BY ANY GOVERNMENT; OR (I11) PAYMENTS
COMMONLY RECOGNI ZED AS OLD AGE OR RETI REMENT BENEFI TS PAID TO
PERSONS RETI RED FROM SERVI CE AFTER REACHI NG A SPECI FI C AGE OR
AFTER A STATED PERI CD OF EMPLOYMENT; OR (1V) PAYMENTS COMVONLY
KNOWN AS PUBLI C ASSI STANCE, OR UNEMPLOYMENT COWMPENSATI ON
PAYMENTS BY ANY GOVERNMENTAL AGENCY; OR (V) PAYMENTS TO

REI MBURSE ACTUAL EXPENSES; OR (VI) PAYMENTS MADE BY EMPLOYERS OR
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LABOR UNI ONS [ FOR], | NCLUDI NG PAYMENTS MADE PURSUANT TO A

CAFETERI A PLAN QUALI FYI NG UNDER SECTI ON 125 OF THE | NTERNAL

REVENUE CODE OF 1986 (PUBLIC LAW99-514, 26 U.S.C. 8 125 ET

SEQ ), FOR EMPLOYE BENEFI T PROGRAMS COVERI NG HOSPI TALI ZATI ON,

SI CKNESS, DI SABI LI TY OR DEATH, SUPPLEMENTAL UNEMPLOYMENT
BENEFI TS[,] OR STRI KE BENEFI TS[, SOCI AL SECURI TY AND
RETI REMENT] , PROVI DED THAT THE PROGRAM DOES NOT DI SCRI M NATE | N

FAVOR OF H GHLY COVPENSATED | NDI VIDUALS AS TO ELIGBILITY TO

PARTI Cl PATE, PAYMENTS OR PROGRAM BENEFITS; OR (VI1) ANY

COVPENSATI ON RECEI VED BY UNI TED STATES SERVI CEMEN SERVI NG I N A
COVBAT ZONE; OR (VI11) PAYMENTS RECEI VED BY A FOSTER PARENT FOR
I N-HOVE CARE OF FOSTER CHI LDREN FROM AN AGENCY OF THE
COMMONVEALTH OR A POLI TI CAL SUBDI VI SI ON THEREGF OR AN

ORGANI ZATI ON EXEMPT FROM FEDERAL TAX UNDER SECTI ON 501(C)(3) OF
THE | NTERNAL REVENUE CODE OF 1954 WHICH | S LI CENSED BY THE
COMMONVEALTH OR A POLI TI CAL SUBDI VI SI ON THEREOF AS A PLACEMENT

AGENCY[.]; OR (1 X) PAYMENTS MADE BY EMPLOYERS OR LABOR UNI ONS
FOR EMPLOYE BENEFI T PROGRAMS COVERI NG SOCI AL SECURI TY OR

RETI REMENT.

* * %

Section 2 4. The act is anmended by adding a section to read:

Section 315.1. Space on Formfor Contri butions to Breast and

Cervi cal Cancer Research.--(a) The departnent shall provide a

space on the face of the individual incone tax return form

wher eby an individual may voluntarily designate a contri buti on

of any anpbunt desired to be utilized for breast and cervi cal

cancer research in the Departnent of Heal th.

(b)Y The anmpbunt so designated on the individual incone tax

return formshall be deducted fromthe tax refund to which the

individual is entitled and shall not constitute a charge agai nst
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the i ncome tax revenues due to the Commpnweal t h.

(c) The departnent shall determ ne annually the total anount

desi gnated under this section, | ess reasonable adm ni strative

costs, and shall report the anpunt to the State Treasurer, who

shall transfer the anmpbunt fromthe General Fund to the

Pennsyl vani a Cancer Control, Preventi on and Research Advi sory

Board within the Departnent of Health.

(d) The departnent shall provide adequate i nfornmation

concerni ng the checkoff for breast and cervical cancer research

inits instructions which acconpany State i ncone tax return

forms. The infornmati on concerni ng the checkoff shall include the

listing of an address furni shed by the Departnent of Health, to

whi ch contri buti ons may be sent by taxpayers w shing to

contribute to this effort, but who do not receive refunds.

Additionally, the Departnment of Health shall be charged with the

duty to conduct a public informati on canpai gn on the

avai lability of this opportunity to Pennsyl vani a t axpayers.

(e) The Departnent of Health shall report annually to the

respective conmttees of the Senate and the House of

Repr esentati ves whi ch have jurisdiction over health matters on

t he anpbunt received via the checkoff plan and how the funds were

utili zed.

(f) The General Assenbly may, fromtine to tine, appropriate

funds for breast and cervical cancer research within the

Depart nent of Heal th.

Section 3 5. Section 12 of the act of June 23, 1982 <—
(P.L.597, No.170), known as the WId Resource Conservation Act,
is repealed insofar as it is inconsistent with this act.
. . I it : . . Y hall -
I N beainni : ’ .
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SECTION 6. TH S ACT SHALL APPLY AS FOLLOWG:

(1) THE AMENDVENT OF SECTION 301(D) OF THE ACT SHALL
APPLY TO TAXABLE YEARS BEG NNI NG ON OR AFTER JANUARY 1, 1997.

(2) THE ADDI TI ON OF SECTI ON 315.1 OF THE ACT SHALL APPLY
TO TAXABLE YEARS BEG NNI NG ON OR AFTER JANUARY 1, 1996.
SECTION 7. TH S ACT SHALL TAKE EFFECT AS FOLLOWG:

(1) THE AMENDVMVENT OF SECTI ON 204(29) OF THE ACT SHALL

© o0 N oo o A~ wWw N P

TAKE EFFECT JULY 1, 1996.
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(2) THE REMAI NDER OF THI S ACT SHALL TAKE EFFECT

=
=

| MVEDI ATELY.
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