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AN ACT

Providing for wetlands conservati on and managenent; further
provi ding for em nent domain; providing for penalties and
remedi es; establishing the Wetlands Conservation Fund;
conferring powers and duties upon the Departnent of
Envi ronnent al Resources; and nmaki ng an appropriation.
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13 The General Assenbly of the Conmonweal th of Pennsyl vani a

14 hereby enacts as foll ows:

15 CHAPTER 1

16 PRELI M NARY PROVI SI ONS

17 Section 101. Short title.

18 This act shall be known and nmay be cited as the Wt ands

19 Conservation and Managenent Act.
20 Section 102. Declaration of policy.
21 The CGeneral Assenbly finds and declares as foll ows:
22 (1) Wetlands play an integral role in maintaining the
23 quality of life through material contributions to econony,
24 food supply, water supply and quality, wood supply, flood
25 control, fish, wildlife and plant resources. Wtlands are
26 critical to the health, safety, recreation and economc well -
27 being of citizens of this Commonweal t h.

28 (2) Wetlands serve inportant ecol ogical and natural

29 resource functions, such as providing essential nesting and
30 feeding habitat for waterfow, other wildlife and many rare
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1 and endanger ed species; providing fisheries habitat;

2 enhancenent of water quality; and natural flood control.

3 (3) Much of the Commonweal th's resource has sustai ned

4 significant degradation, resulting in the need for effective
5 prograns to limt the | oss of ecologically significant

6 wet |l ands and for long-termrestorati on and enhancenent of the
7 wet | ands resource base.

8 (4) An effective wetlands conservati on and managenent

9 program nust reflect a bal anced approach that conserves and
10 enhances i nportant wetlands val ues and functions while

11 observing private property rights; recogni zes the need for
12 essential public infrastructure, such as highways, ports,

13 ai rports, sewer systens and public water supply systens; and
14 provi des the opportunity for sustained econom c grow h.

15 (5) Wile wetlands provide many varied econom ¢ and

16 envi ronnental benefits, they also present health risks in

17 some i nstances where they act as breeder grounds for insects
18 that are carriers of human and ani nmal di seases.

19 (6) Variations in wetlands values or functions should be
20 considered in determ ning the character and extent of
21 regul ation of activities occurring in wetlands areas.
22 (7) Sufficient regulatory incentives are required for
23 conservation, restoration or enhancenent activities.
24 (8) Conservation of resources on an ecosystem basis
25 shoul d be encouraged to the fullest extent practicable.
26 (9) Public and private interests should be bal anced in
27 determ ning the conditions under which activity in wetl ands
28 areas mmy occur
29 Section 103. Definitions.
30 The foll ow ng words and phrases when used in this act shal
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have the neanings given to themin this section unless the
context clearly indicates otherw se:
"Activity in wetlands.” Any of the follow ng:
(1) Discharge of dredged or fill material into wetl ands.
(2) Draining, channelization or excavation of wetl ands.
"Creation of wetlands.” Bringing a wetland into existence at
a site where it did not formerly occur for the purpose of
conpensat i on.
"Departnment.” The Departnent of Environnmental Resources of

t he Commopnweal t h.

"Enhancenent of wetlands.” |Increasing the value of wetlands’
functions.
"Fastlands.” Lands | ocated behind permtted hunman- made

structures.

"Fund."” The Wetlands Conservation Fund established in
section 701.

"Growi ng seasons." For each plant hardi ness zone, the period
bet ween the average date of last frost in spring and the average
date of first frost in autum.

"Incidentally created wetlands.” Lands that exhibit wetl ands
characteristics where any characteristic is the unintended
result of human-induced alterations of hydrol ogy.

“Mai ntenance.” Activities undertaken to assure continuation
of a wetland or the acconplishnment of project goals after a
restoration or creation of wetlands has been technically
conpl eted. The termincludes water |evel manipul ations and
control of nonnative plant species.

"Mtigation banking." Restoration of wetlands, enhancenent
of wetlands, preservation of wetlands or creation of wetlands

for the purpose of providing conpensation for wetland
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1 degradation or |oss.

2 “"Normal farmng, silviculture, aquaculture and ranching

3 activities.” Normal ongoing practices identified by the

4 Department of Agriculture, taking into account existing

5 practices and other practices identified in consultation with

6 the affected industry or comunity.

7 "Prior converted cropland.” Land that:

8 (1) does not serve wetlands functions;

9 (2) has been drained or physically altered to renove

10 excess water; and

11 (3) has been cropped before Decenber 23, 1985.

12 "Restoration.” An activity undertaken to return a wetl and
13 froma disturbed or altered condition with | esser acreage or

14 fewer wetlands functions to a previous condition with greater
15 acreage or wetl ands functions.

16 "Tenporary inpact."” The disturbance or alteration of

17 wetl ands caused by activities under circunstances where, wthin
18 three years follow ng conmmencenent of the activities, the

19 wetl ands:
20 (1) are returned to the conditions in existence prior to
21 t he comrencenent of the activity; or
22 (2) display conditions sufficient to ensure that,
23 wi t hout human action, they will return to the conditions in
24 exi stence prior to the conmmencenent of the activity.
25 "Type A wetlands."” Wetlands that are of critical
26 significance to the long-termconservation of the ecosystem of
27 which they are a part and which neet the foll ow ng requirenents:
28 (1) The wetlands serve critical wetlands functions,
29 i ncluding the provision of critical habitat for a
30 concentration of avian, aquatic or wetland dependent
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1 wildlife.

2 (2) The wetlands consist of or may be a portion of ten

3 or nore contiguous acres and have an inlet or outlet for

4 relief of water flow

5 (3) There exists a scarcity within the watershed or

6 aquatic ecosystemof identified ecological functions served

7 by the wetlands such that the use of the wetlands woul d

8 seriously jeopardize the availability of these identified

9 wet | ands functions.

10 (4) There is no overriding public interest in the use of
11 t he wetl ands for purposes other than conservation.

12 (5) The nature and scope of wetlands functions are such
13 that mnim zation and conpensati on are not feasible neans for
14 conserving wetl ands val ues and functi ons.

15 "Type B wetlands."” Wetlands that provide habitat for a

16 significant popul ation of avian, aquatic or wetland dependent

17 wldlife or provide other significant wetlands functions,

18 including significant enhancenent or protection of water quality
19 and significant natural flood control.
20 "Type C wetlands."” Wetlands that:
21 (1) serve limted wetlands functions;
22 (2) serve marginal wetlands functions but which exist in
23 such abundance that regulation of activities is not necessary
24 for conserving inportant wetlands val ues and functi ons;
25 (3) are prior converted cropl and;
26 (4) are fastl ands;
27 (5) are wetlands within industrial conplexes or other
28 i ntensely devel oped areas that do not serve significant
29 wet | ands functions as a result of such |location; or
30 (6) are incidentally created wetl ands.
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"Wetl ands." Lands which have a predom nance of hydric soils
and which are inundated by surface water at a frequency and
duration sufficient to support, and which under nornal
ci rcunst ances do support, a preval ence of vegetation typically
adapted for life in saturated soil conditions. The termincl udes
swanps, nmarshes and bogs.

"Wet | ands functions.” The roles wetlands serve which are of
val ue. The termincludes flood water storage, flood water
conveyance, ground water discharge, erosion control, wave
attenuation, water quality protection, scenic and aesthetic use,
food chain support, fishery, wetlands plant habitat, aquatic
habitat and habitat for wetland dependent wildlife.

CHAPTER 3
CONSERVATI ON AND MANAGEMENT
Section 301. Prohibition.

(a) GCeneral rule.--Except as provided in subsection (b), a
person may not undertake an activity in wetlands wthout a
permt fromthe departnent.

(b) Exception.--The following activities in wetlands do not
require a permt:

(1) Normal farmng, silviculture, aquaculture and
ranching activities.

(2) Maintenance, including energency reconstruction of
recently damaged parts of currently serviceable structures
such as dans, |evees, water control structures, causeways,
bri dge abutnents or approaches and transportation structures.

(3) Construction or maintenance of farm stock or
aquacul ture ponds or irrigation canals and ditches or
mai nt enance of drai nage ditches and tile fields.

(4) Construction, maintenance or renoval of tenporary
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sedi nentati on basins on a construction site or mning site

whi ch does not include placenent of fill material into

wet | ands.

(5) Construction or maintenance of farmroads, forest
roads or tenporary roads for noving mning equipnment, if the
roads are constructed and maintained in accordance with best
managenment practices to assure that flow and circul ation
patterns and chem cal and biol ogical characteristics of the
waters are not inpaired, that the reach of the waters is not
reduced and that any adverse effect on the aquatic
environment will be otherwi se mnim zed.

(6) Activities undertaken on farnmed wetlands. |If there
is a change in the use of farned wetlands for the purpose of
undertaking an activity that is not exenpt under this
subsection, the exception granted by this paragraph is
i napplicable to the extent that the farmed wetl ands are
cl assified under section 303.

(7) Activities undertaken in incidentally created
wet | ands. Thi s paragraph does not apply to incidentally
created wetl ands whi ch have exhibited wetl ands functions for
nore than five years.

(c) Previous permts.--Permts previously issued by the
departnment for activities and structures affecting wetl ands
pursuant to the act of Novenber 26, 1978 (P.L.1375, No.325),
known as the Dam Safety and Encroachnents Act, shall be deened
to be permts under this act.

Section 302. Permts.

(a) Application.--A person seeking to undertake an activity

in wetlands for which a permt is required under section 301(a)

shall nmake application to the departnment identifying the site of
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activity and describing the proposed activity. The applicant may
al so provide such additional information regarding such proposed
activity as necessary or appropriate for determning the
classification of the wetlands or whether and under what
conditions the proposed activity may be permtted to occur. The
departnment may prescribe, by regulation, permt fees.

(b) Determnation.--

(1) Upon application under subsection (a), the
departnment shall classify the wetlands under application as
Type A, Type B or Type C

(1) The departnment is authorized and directed to
establish regul ations that govern the delineation of
| ands as wetl ands for purposes of this paragraph and
section 303. The regul ations shall be established after
consultation with other State agencies, including the
Pennsyl vani a Fi sh and Boat Conmm ssion, and the
Pennsyl vani a Gane Conm ssion and Federal agenci es,
including the United States Fish and WIldlife Service,

t he Environnmental Protection Agency and the United States

Soi | Conservation Service. The delineation regul ations

shall be no nore restrictive than the Federal delineation

st andards or guidelines.

(ii) The regulations shall ensure that |ands are
delineated as wetlands only if the lands are found to be
wet |l ands as defined in this act. The regul ati ons may not
cause any of the follow ng results:

(A) The delineation of [ands as wetl ands unl ess
cl ear evidence of wetl and hydrol ogy, hydrophytic
vegetation and hydric soil is found to be present

during the period in which delineation is nade.
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Del i neati on shall be conducted during the grow ng

season unl ess ot herw se requested by the applicant.

(B) The classification of vegetation as
hydrophytic if the vegetation is equally adapted to
dry or wet soil conditions or is nore typically
adapted to dry conditions than wet soil conditions.

(C© The classification of |ands as wetl ands
unl ess sone obligate wetlands vegetation is found to
be present during the period of delineation except if
such vegetation has been renoved for the purpose of
evading jurisdiction under this section, this clause
shall not apply.

(D) The conclusion that wetlands hydrol ogy is
present unless water is found to be present at the
surface of the lands for at |east 21 consecutive days
during the growi ng season in which delineation is
made and for 21 consecutive days in the grow ng
seasons in a majority of the years for which records
are avail abl e.

(E) The classification of |ands as wetl ands that
are tenporarily or incidentally created as a result
of an adj acent devel opnent activity.

(1i1) Regulations shall provide that normal
circunstances shall be determ ned on the basis of the
factual circunstances in existence at the time of
appl i cation under subsection (a) or at the tine of
classification under section 303, whichever is
applicable, if those circunstances have not been altered
by an activity prohibited under section 301.

(2) If the wetlands under application are classified as

19950H0200B0730 - 10 -
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Type A, the permt shall be denied.

(3) If the wetlands under application are classified as
Type C, the classification constitutes the permt.

(4) If the wetlands under application are classified as
Type B, the departnent shall make a determ nation on the
permt on the basis of the following criteria, to ensure the
wat er shed or aquatic ecosystem of which the wetlands are a
part does not suffer significant | oss or degradation of
wet | ands functions:

(1) Quality and quantity of ecologically significant
functions served by the areas to be affected.

(ii) Opportunities to reduce inpacts through cost-
effective design to avoid or mnimze use of wetlands
ar eas.

(ti1) Costs of mtigation requirenents and soci al,
recreational and econom c benefits associated with the
proposed activity.

(tv) Ability of the permttee to mtigate wetl ands
| oss or degradation as neasured by wetl ands functions.

(v) Environnental benefit that may occur through
mtigation efforts, including restoring, preserving,
enhancing or creating wetlands functions.

(vi) Marginal inpact of the proposed activity on the
wat er shed of which the wetlands are a part.

(5) |If the departnent does not conplete the
determ nation under this subsection within 90 days of receipt
of the application, the permt shall be deened granted.

(c) Procedure.--The provisions of 2 Pa.C.S. Ch. 5 Subch. A

(relating to practice and procedure of Comobnweal t h agenci es)

30 and Ch. 7 Subch. A (relating to judicial review of Commobnweal th
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agency action) shall apply to this section.
Section 303. Notice and hearing relating to certain permt
appl i cati ons.

(a) Duties of departnent.--1f the departnment is conducting a
wet | ands environnment al assessnent study, the departnent shall do
all of the follow ng:

(1) |If the departnent, upon review of a permt
application, determ nes that wetl ands repl acenent or
mtigation should be a condition of permt approval, the
departnent, after consultation with other admnistrative
agenci es, including the Pennsylvania Fish and Boat Conmm ssion
and the Pennsyl vania Gane Comnmi ssion, may | ocate | and which
is under the control of such an agency and which is suitable
for wetlands replacenent or mtigation. This paragraph shal
not apply if the applicant requests that wetlands repl acenent
or mtigation activity not occur on public |and.

(2) If there is wetlands replacenent or mtigation on
public or nonpublic land or if the departnment is conducting a
wet | ands envi ronnment al assessnent study, the departnent shal
do all of the follow ng:

(i) Notify all affected parties, including

muni ci palities which enconpass in whole or in part the

permt or study area. This notice shall be given by

certified mil. Affected parties shall include residents
and property owners as well as businesses inpacted by the
permt or study.

(1i) At the request of any party or municipality,
conduct at | east one public hearing on the permt or

st udy.

(tit) Allow for a 30-day public conment period to
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receive witten statenents relating to the permt or
st udy.

(b) Notice.--At least 30 days prior to conducting a hearing
under this section, the departnment shall publish notice of sane
in a newspaper of general circulation in the proposed permt
ar ea.

(c) Testinmony.--1f a public hearing is held, a person nmay
testify within the tinme provided or submt witten coments, or
bot h. The departnent shall consider testinmony relevant to the
requirenents of this act.

(d) Sunmary of conments.--After a hearing, the departnent
shall prepare a summary of the witten and oral conments
submtted at the hearing, a sunmary of any conments received
during a public comment period, the departnment's responses to
the coments and the reasons therefor. The departnent shal
provi de copies of this summary to persons who submtted coments
and to other persons who request a copy.

(e) Meetings.--Wether or not the departnment holds a public
heari ng, the departnment may conduct an informal neeting, public
neeting or series of neetings.

Section 304. Wetlands identification and classification.

(a) Ildentification.--The departnment, in consultation with
ot her Federal and State agencies, shall undertake a project to
identify and classify wetlands in this Comobnweal th. The
departnment shall conplete the project within five years of the
effective date of this act under section 2103(2).

(b) dassification.--1n conducting the project under this
section, the departnent shall identify and classify wetlands in
accordance with standards for delineation of wetlands

establ i shed under section 302(b)(1).
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(c) Notice and hearing.--1n conducting the project under
this section, the departnment shall provide notice and an
opportunity for a public hearing in each county before the
conpletion of the identification and classification of wetl ands
in that particular county.

(d) Publication.--After conpletion of the identification and
classification of wetlands, the departnent shall pronptly
publish the information on identification and classification in
t he Pennsylvania Bulletin and in a newspaper of general
circulation in each county and take other steps reasonably
necessary to ensure that the information is available to the
publi c.

(e) Report.--The departnment shall report to the Genera
Assenbly on inplenentation of the project to be conducted under
this section within two years after the effective date of this
act under section 2103(2) and annually thereafter.

(f) Update.--The departnment shall periodically update the
wet | ands inventory maps and nake them avail able to the public.
Notice of updates to the wetlands inventory nmaps shall be made
in the sane manner as described in subsection (d).

(g) Recording.--Any classification of |ands as wetl ands
under this act shall be recorded on the proper records and deeds
in the county in which wetlands are | ocat ed.

Section 305. Inverse condemati on.

(a) Eligibility.--The denial of a permt under section
302(b)(4) constitutes a conpensable injury w thout a declaration
of taking within the neaning of section 502(e) of the act of
June 22, 1964 (Sp.Sess., P.L.84, No.6), known as the Em nent
Domai n Code.

(b) Limtation of action.--An action under subsection (a)

19950H0200B0730 - 14 -



© o0 N oo o A~ wWw N P

N RN NN RN NN N NN R B R B R R R R R e
© 0O N O U~ W N B O © 0 N o o M W N B O

30

nmust be brought within two years of receipt of notice of the
classification. The provisions of 42 Pa.C.S. 8 5527 (relating to
six year limtation) and 8 5530 (relating to twenty-one year
[imtation) do not apply to actions under subsection (a).
CHAPTER 5
ENFORCEMENT
Section 501. Admnistrative penalty.

(a) GCeneral rule.--If the departnent determ nes that a
person has intentionally or negligently violated this act, the
departnment may assess an administrative penalty of not nore than
$1, 000 agai nst the person. Each day of violation constitutes a
separate violation under this section.

(b) Procedure.--The provisions of 2 Pa.C.S. Ch. 5 Subch. A
(relating to practice and procedure of Comobnweal t h agenci es)
and Ch. 7 Subch. A (relating to judicial review of Commonweal th
agency action) shall apply to this section.

Section 502. Injunction.

A person aggrieved by a violation of this act nay seek an
i njunction against the violation in a court of conpetent
jurisdiction.

CHAPTER 7
ADM NI STRATI ON
Section 701. Fund.

(a) Establishnent.--The Wetl ands Conservation Fund is
established as a separate fund in the State Treasury.

(b) Source.--The source of the fund shall be all of the
fol | ow ng:

(1) Permt fees under section 302(a).
(2) Penalties under section 501.

(3) One percent of the Commobnweal th's share of the tax
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under Article XI-C of the act of March 4, 1971 (P.L.6, No.?2),

known as the Tax Reform Code of 1971.

(4) Annual appropriations.

(c) Purpose.--The purposes of the fund are:

(1) To pay for condemation under section 305.

(2) To administer this act.

Section 702. Adm nistrative provisions.

(a) GCeneral rule.--The departnent shall adm nister this act
and the fund.

(b) Final regulations.--Wthin one year of the effective
date of this act under section 2103(2), the departnment shal
pronul gate regul ations for the issuance of permts under section
302. The regul ations shall, in accordance with this act, provide
for all of the follow ng:

(1) Standards and procedures for the classification and
del i neation of wetlands and procedures for adm nistrative
review of any classification or delineation.

(2) Standards and procedures for the individual permt
appl i cati ons under section 302(a).

(3) GCeneral enforcenent of this act.

(4) Oher nmatters that the departnment deens necessary or
appropriate to inplement requirenents of this act.

(5) Requirenments governing the establishnment of
mtigation banks.

(c) Tenporary regulations.--The departnent shall, within 90
days of the effective date of this act under section 2103(2),
issue interimregul ations consistent with this act to take
effect imrediately. The interimregul ati ons shall be binding
until the issuance of final regulations under subsection (a).

The departnent shall provide adequate procedures for waiver of
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any provisions of interimregulations to avoid special hardship,
inequity or unfair distribution of burdens or to advance the
pur pose of this section.

(d) Fund.--The departnent shall adm nister this act and the
f und.

CHAPTER 21
M SCELLANEQUS PROVI SI ONS
Section 2101. Preenption.

This act preenpts ordi nances of political subdivisions which
are in conflict with this act.
Section 2102. Appropriation.

The sum of $ , or as much thereof as may be necessary, is
her eby appropriated to the Wetlands Conservation Fund for the
fiscal year July 1, 1995, to June 30, 1996. This shall be a
continuing appropriation and shall not |apse at the end of the
fiscal year.

Section 2103. Effective date.

This act shall take effect as follows:

(1) Section 301 of this act shall take effect in 240
days.
(2) The remainder of this act shall take effect in 60

days.
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