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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 650 5

| NTRODUCED BY STEWART, BRI GHTBILL, MJSTO, BELAN, SHAFFER, STOUT,
FI SHER, WENGER, RHOADES, PECORA, SALVATORE AND HART,
MARCH 9, 1993

REFERRED TO COVMUNI TY AND ECONOM C DEVELOPMENT, MARCH 9, 1993
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AN ACT
Providing a limtation on liability of certain economc

devel opnent agencies for the cleanup of rel eases of regul ated

subst ances not caused by the agenci es.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and nmay be cited as the Economc
Devel opnent Agency Environnental Liability Protection Act.
Section 2. Declaration of policy.

The CGeneral Assenbly finds and declares as foll ows:

(1) The Commonweal th has provided grant and | oan funds
to a variety of econonm c devel opnent agencies, all for the
pur pose of assisting these agencies in their efforts to
pronote the general welfare of this Comonweal t h by
encour agi ng econom ¢ devel opnment and industrial redevel opnment
t hroughout this Commonweal t h.

(2) Econom c devel opnent agencies acquire title to

i ndustrial property for financing purposes only and | ease or
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sell the sanme to industrial occupants who have sol e
possession of the facilities for an anmount of rent or

i nstal |l ment paynments pursuant to an installnment sale contract
which is determ ned solely on a basis of neeting the costs of
t he financing and ot her costs associated with ownership
unrelated to profit.

(3) Econom c devel opnent agenci es acquire possession of
these industrial sites fromtinme to tine when the industri al
occupant defaults under its obligations to the agenci es under
its lease or installnent sal es agreenents.

(4) Econom c devel opnent agencies al so acquire
i ndustrial property either for the purpose of financing or
redevel opnent but without a notive for profit or to occupy
the property for their own industrial operations.

(5) Econom c devel opnent agencies are reluctant to
acquire title to or other interests in property whether for
fi nanci ng or redevel opment purposes or to secure repaynent of
obl i gations unl ess the econom c devel opnent agencies are
protected fromliability for environnental contam nation on
those sites they seek to assist to devel op.

(6) The taking of legal title and any foreclosure or
ret aki ng of possession of property by an industrial
devel opnent agency, area | oan organization or industrial and
commerci al devel opnent authority is pursuant to the foll ow ng
acts:

(i) The act of May 17, 1956 (1955 P.L.1609, No.537),
known as the Pennsylvania |Industrial Devel opnent

Aut hority Act, which expressly requires that the

Pennsyl vani a I ndustrial Devel opnent Authority | oan noney

to industrial devel opnent agenci es secured by not |ess
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1 than a second nortgage |ien.

2 (i1i) The act of August 23, 1967 (P.L.251, No.102),
3 known as the Industrial and Commerci al Devel opnent

4 Aut hority Law, which provides for issuance of debt by

5 i ndustrial and commerci al devel opnent authorities and

6 aut hori zes these authorities to take title to rea

7 property as security for the indebtedness.

8 (iii) The act of July 2, 1984 (P.L.545, No.109),

9 known as the Capital Loan Fund Act, which requires that
10 its loans be made to area | oan organi zations wth

11 adequate col |l ateral.

12 Section 3. Definitions.

13 The foll ow ng words and phrases when used in this act shal
14 have the neanings given to themin this section unless the

15 context clearly indicates otherw se:

16 "Departnment.” The Departnent of Environnmental Resources of
17 the Commonweal t h.

18 "Econom ¢ devel opnent agencies.” The termincl udes:

19 (1) Any redevel opnent authority created under the act of
20 May 24, 1945 (P.L.991, No.385), known as the Urban
21 Redevel opnent Law.
22 (2) Any industrial devel opnent agency as that termis
23 defined in the act of May 17, 1956 (1955 P.L.1609, No.537),
24 known as the Pennsylvania Industrial Devel opnent Authority
25 Act .
26 (3) Any industrial and commerci al devel opnent authority
27 created under the act of August 23, 1967 (P.L.251, No.102),
28 known as the Industrial and Commercial Devel opnent Authority
29 Law.
30 (4) Any area |oan organization as that termis defined
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in the act of July 2, 1984 (P.L.545, No.109), known as the

Capital Loan Fund Act.

(5) Any other Commonweal th or nunicipal authority which
acquires title or an interest in property.

"Forecl osure.” The termincl udes:

(1) Any purchase at forecl osure sale.

(2) Acquisition by or assignnent of title in lieu of
forecl osure.

(3) Termnation of a | ease or installnent sale agreenent

or other action permtting possession by an econom c

devel opnent agency.

(4) Any other formal or informal nmeans by which the
econoni ¢ devel opnent agency obtains title to or possession of

t he secured property.

"Industrial activity." Comercial, manufacturing or any
other activity done to further either the devel opnent,
manuf acturing or distribution of goods and services, including,
but not limted to, research and devel opnent, warehousi ng,
shi ppi ng, transport, remanufacturing, repair and mai ntenance of
commer ci al machi nery and equi prent.

"I ndustrial site." A site which now has or once had an
i ndustrial activity on it.

"Cccupant.” A party which occupies or has the right to
occupy property owned by an econom c devel opnent agency by any
instrument, including, but not limted to, a | ease, nortgage,
install ment sale contract, disposition agreenent or trust
agr eenent .

"Property."” Real property and inprovenents, including:

(1) A "facility" as defined in the Conprehensive

Envi ronnment al Response, Conpensation, and Liability Act of

19930S0650B0691 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

1980 (Public Law 96-510, 94 Stat. 2767).

(2) A "site" as defined in the act of Cctober 18, 1988

(P.L.756, No.108), known as the Hazardous Sites C eanup Act.

(3) A "tank" as defined in the act of July 6, 1989

(P.L.169, No.32), known as the Storage Tank and Spi l

Prevention Act.

"Redevel opnent."” Undertakings and activities made under the
act of May 24, 1945 (P.L.991, No.385), known as the Urban
Redevel opnent Law, including, but not limted to, planning,
acquisition, site preparation, denolition, rehabilitation,
renovation, conservation, reuse, renewal, inprovenent,
cl earance, sale and | ease of real property and inprovenents
t her eon.

"Regul at ed substance.” A substance, the discharge or rel ease
or potential release of which is governed or regul ated by the
act of June 22, 1937 (P.L.1987, No.394), known as The C ean
Streans Law, the act of July 7, 1980 (P.L.380, No.97), known as
the Solid Waste Managenent Act, the act of October 18, 1988
(P.L.756, No.108), known as the Hazardous Sites C eanup Act, and
the act of July 6, 1989 (P.L.169, No.32), known as the Storage
Tank and Spill Prevention Act.

"Rel ease.” A release as defined in the act of Cctober 18,
1988 (P.L.756, No.108), known as the Hazardous Sites C eanup
Act .

"Renedi al response.” An action taken to renediate, clean up,
mtigate, correct, abate, elimnate, prevent, study or assess a
rel ease or potential release of a regulated substance into the
environment in order to protect the present or future public
health, safety, welfare or the environnent.

"Renediate.” To clean up, nmitigate, correct, abate,
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mnimze, elimnate, prevent, study or assess a release of a

regul ated substance into the environnent in order to protect the

present or future public health, safety, welfare or the

envi ronment .

Section 4. Conditions for econom c devel opnent agency
eligibility.

An econonm ¢ devel opnent agency, in order to be eligible for
the limtation of liability for rel eases provided in this act,
shall satisfy each of the foll ow ng conditions:

(1) The econom c devel opnent agency nust have | egal,
equi tabl e or beneficial ownership of property or an interest
therein, including, but not limted to, a nortgage or other
Iien, and have acquired the ownership of property or interest
therein for the purpose of devel oping or redevel oping the
property or to finance an econom c devel opnent or
redevel opnent activity thereon.

(2) The property nust be or have been used for
industrial activities.

(3) The econom c devel opnent agency has acquired an
interest in or possession of the property under its or their
| awf ul aut hority.

Section 5. Limtation to liability for renmedi ati on of rel eases
of regul at ed subst ances.

(a) Action by departnent.--An econom c devel opnent agency
eligible under section 4 shall not be liable in an action by the
departnment as a responsi bl e person, owner, operator or occupier
for renediating a release or a potential rel ease of regul ated
substances on the property, if the econom c devel opnent agency
denonstrates that each of the follow ng are true:

(1) The econom c devel opnent agency at no tine
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participated in managenent with respect to the property.

(2) The econom c devel opnent agency exerci sed reasonabl e
mai nt enance of the property whenever it had possession of the
property.

(b) Agency liability.--An econom c devel opnent agency
operating under its |lawful authority whose participation in
managenment with respect to a property is limted to those
activities normally associated with the devel opnent,
redevel opnent and nmanagenent of property, including, but not
limted to, site clearance and preparation, denolition of
exi sting structures, construction and installation inprovenents
or infrastructure and mai ntenance, shall be liable only to the
extent its actions or inactions have caused, worsened, or
increased a release or threat of a potential release and only
for the release or threat of rel ease caused, worsened or
i ncreased by the econom ¢ devel opnent agency.

(c) Oher obligations.--Nothing in this act shall be
construed to relieve an econom ¢ devel opnent agency from al
ot her obligations it may have as an operator, owner, occupier or
responsi bl e person under applicable environnmental |aw,

i ncluding, but not limted to, requirenents regarding
regi stration, maintenance, reporting and nonitoring.

(d) Contribution action.--An econom c devel opnent agency
which is eligible under section 4 with respect to a property and
whi ch did not or does not participate in managenent shall not be
liable in a contribution action brought by responsible parties
for a release or potential release.

(e) Wbrkout activities.--An econom c devel opnent agency
whi ch engages in workout activities prior to foreclosure or

retaki ng of possession will remain within the exenption from
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l[iability under this section so long as the agency is not
participating in managenent. Wrkout activities include those
actions which are designed to prevent, cure or nmitigate a
default by an occupant or obligor or those actions which are
designed to preserve, protect or prevent the dimnution in val ue
of the property or other security. These actions include, but
are not limted to:
(1) Restructuring or renegotiating the ternms of the
security interest.
(2) Requiring paynent of additional or, as the case nmay
be, less rent or interest.
(3) Exercising forebearance either with respect to a
nonet ary or nonnonetary obligation.
(4) Requiring or exercising rights with respect to or
pursuant to an assi gnment of accounts or other coll ateral

assi gnment .

(5) Requiring or exercising rights pursuant to an escrow

agr eenent .

(6) Providing general or specific financial advice,
suggesti ons or counseling.
(7) Exercising any rights or renedi es the economnc

devel opnent agency is entitled to by law, or under any of its

agreenents, |eases, notes or other instrunents entered into

between it and the occupant.

(f) Foreclosure.--An econom c devel opnent agency whi ch
forecl oses on or assunes possession of a property will remain
within the exenption fromliability under this section so |ong
as the agency is not participating in nmanagenent and is
exerci sing reasonabl e mai nt enance.

Section 6. Participation in nmanagenent of property.
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(a) General rule.--An econom c devel opnent agency shall be
deened to have participated in managenment within the meani ng of
this act if the econon c devel opnent agency:

(1) exercises decisionmaking control over the
envi ronnental conpliance of a property or over the
envi ronnment al conpliance of an occupant on the property; or

(2) exercises decisionmaking control over operational
aspects of the property or an occupant, other than financial
or admi nistrative decisions that nmust be nmade as part of the
econoni ¢ devel opnent agency's lawful authority.

(b) Exception.--An agency will not be considered to be
participating in the managenent of the property or the occupant
solely on the basis that it provided or is providing financing
or policing the financing of a property or an occupant.

Section 7. Actions that are not participation in managenent.

(a) List of actions.--No act or om ssion prior to the tine
t hat an econom c devel opment agency acquires |egal or equitable
title or some other indications of ownership primarily to secure
an interest in property as collateral for an obligation shal
constitute participation in managenent within the neani ng of
this act. The actions or omissions to act referred to in this
section include, but are not limted to, the follow ng neasures
whi ch do not constitute participation in managenent:

(1) Requiring a prospective occupant or other party to
undertake an environnental inspection of a site.

(2) Requiring a prospective occupant or other party to
remedi ate rel eases or potential releases on the property or
to otherwi se cone into conpliance, whether before or after
the tinme that ownership is acquired by the economc

devel opnent agency, with any applicable | aw or regul ation.
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(3) Requiring a prospective occupant or other party to
undertake or refrain fromundertaking any action which is
intended to protect the econom c devel opnent agency's
interest in the property.

(b) Protection of security interest.--Actions or om ssions
to act which are consistent with holding property primarily to
protect a security interest shall not constitute participation
i n managenent for purposes of this act. The authority for an
econoni ¢ devel opnent agency to take the actions may, but need
not be, contained in:

(1) The contractual or other |oan, |ease or sale
docunents.

(2) The laws, regulations, statenments of policy,
gui delines or other directives that govern the conduct of the
econoni ¢ devel opnent agency or any other lawful authority
whi ch woul d specify the requirenents for financial,
envi ronnment al , econom ¢ devel opnent, redevel opnent or any
ot her covenants, warranties, representations, prom ses or
conditions fromthe borrower, |essee, installnment sale
pur chaser or other occupant or beneficial owner of the
property.

(c) Actions to police property.--Actions or onm ssions by an
econoni ¢ devel opnent agency which are intended to police the
occupant's activities prior to foreclosure or simlar action
provi di ng repossession of the property to the econom c
devel opnent agency shall not constitute participation in
managenent. These actions include, but are not limted to, the
fol | ow ng:

(1) Requiring the industrial occupant or related party

to remedi ate rel eases or potential rel eases on the property
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during the termof his occupancy.

(2) Requiring the occupant to conply or cone into
conpliance with applicable Federal, State and | ocal |aws,
regul ati ons and rul es.

(3) Securing or exercising authority to nonitor or
i nspect the property, including onsite inspections,

i nspection of the occupant's financial and inspection of the

busi ness conditions.

(4) Taking any other action to police adequately the
| oan or security interest such as requiring the occupant to
conply with any warranties, covenants, conditions,
representations or pronm ses of the occupant or related party.

Section 8. Renediation by econom c devel opnent agency.

An econom ¢ devel opnent agency that neets the requirenents of
section 4 and which conducts a renedi al response in accordance
with a witten agreenent with the departnment shall not be |liable
as a responsi ble party, owner, operator or occupier in an action
by the departnment for a release or potential rel ease of
regul at ed subst ances.

Section 9. Cooperation with governnental agencies performng
remedi al response activities.

(a) Cooperation with Federal Environnmental Protection
Agency. - - An econoni ¢ devel opnent agency and any of its
successors and assigns shall take no action that would disturb
or be inconsistent with a renedial response that is proposed,
approved or inplenmented by the Federal Environnmental Protection
Agency.

(b) Permt access to Federal and Commonweal t h agencies. - - An
econoni ¢ devel opnent agency and any of its successors and

assigns shall permt access to Federal and Commonweal t h agenci es
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and ot her parties acting under the direction of these agencies
to evaluate, performor maintain a renedial response.

(c) Performance, operation and mai nt enance of renedial
response. - - An econom ¢ devel opnment agency or any of its
successors and assigns shall perform operate and naintain
remedi al responses pursuant to State |aws as directed by the
depart nment.

Section 10. Loss of exenption.

An econoni ¢ devel opnent agency that fails to conply with
section 9 or that no |onger satisfies the requirenents to be
eligible for the limtation of liability as established by this
act shall be liable under all applicable environnmental statutes,
i ncluding, but not limted to, the act of June 22, 1937
(P.L.1987, No.394), known as The Clean Streans Law, the act of
July 7, 1980 (P.L.380, No.97), known as the Solid Waste
Managenment Act, the act of COctober 18, 1988 (P.L.756, No.108),
known as the Hazardous Sites C eanup Act, and the act of July 6,
1989 (P.L.169, No.32), known as the Storage Tank and Spill
Prevention Act.

Section 11. Applicability.

This act applies to all actions, suits or clainms against
econoni ¢ devel opnent agencies not yet finally resolved by any
court having either the action, suit or claimpending before it
or an appeal froma | ower court regardl ess of when the rel ease
or interest in the subject property occurred.

Section 12. Effective date.

This act shall take effect inmediately.
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