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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1052 %5

| NTRODUCED BY M COHEN, BELFANTI, HUGHES, RI CHARDSQON, ACOSTA,
DeWEESE, DALEY, JOSEPHS, FREEMAN, PI STELLA, TRELLO, KUKOVI CH,
LAUGHLI N, FEE, MELI O LEVDANSKY, W LLI AMS AND BUXTON
MARCH 29, 1993

REFERRED TO COW TTEE ON LABOR RELATI ONS, MARCH 29, 1993

OCO~NOUITARWNE

AN ACT

Amendi ng the act of Decenber 5, 1936 (2nd Sp. Sess., 1937
P.L.2897, No.1l), entitled "An act establishing a system of
unenpl oynment conpensation to be adm nistered by the
Department of Labor and Industry and its existing and newy
created agencies with personnel (with certain exceptions)
selected on a civil service basis; requiring enployers to
keep records and make reports, and certain enployers to pay
contributions based on payrolls to provide noneys for the
paynent of conpensation to certain unenpl oyed persons;
provi di ng procedure and adm nistrative details for the
determ nation, paynment and collection of such contributions
and the paynment of such conpensation; providing for
cooperation with the Federal Governnment and its agenci es;
creating certain special funds in the custody of the State
Treasurer; and prescribing penalties,” further defining
“enpl oynent . "

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 4(1) of the act of Decenber 5, 1936 (2nd
Sp. Sess., 1937 P.L.2897, No.1), known as the Unenpl oynent
Conpensati on Law, anended July 6, 1977 (P.L.41, No.22) and July
10, 1980 (P.L.521, No.108), is anmended to read:

Section 4. Definitions.--The foll ow ng words and phrases, as

used in this act, shall have the follow ng neani ngs, unless the



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

context clearly requires otherw se.

* %

(1) (1) "Enploynent" nmeans all personal service perforned
for remuneration by an individual under any contract of hire,
express or inplied, witten or oral, including service in
interstate commerce, and service as an officer of a corporation

(2) The term "Enploynent” shall include an individual's
entire service perfornmed within or both within and without this
Conmonweal th, if--

(A) The service is localized within this Conmonweal th, or

(B) The service is not localized in any state but sone of
the service is perforned within this Comonwealth and (a) the
base for operations or place fromwhich such service is directed
or controlled is in this Conmonwealth, or (b) the base for
operations or place fromwhich such service is directed or
controlled is not in any state in which sone part of the service
is perfornmed, but the individual's residence is in this
Conmonweal th. Service shall be deened to be localized wthin
this Coomonwealth if--(a) the service is performed entirely
within this Cormonweal th, or (b) the service is performed both
wi thin and without this Commonweal th, but the service perforned
wi t hout this Commonwealth is incidental to the individual's
service within this Comonweal th as for exanple where it is
tenporary or transitory in nature or consists of isolated
transactions. Services performed w thout this Comonweal t h shal
not be included within the term"Enploynent” if contributions
are required and paid with respect to such services under an
unenpl oynent conpensation | aw of any other state.

Services performed by an individual for wages shall be deened

to be enpl oynent subject to this act, unless and until it is
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shown to the satisfaction of the departnent that--(a) such

i ndi vi dual has been and will continue to be free fromcontrol or
direction over the performance of such services both under his
contract of service and in fact; and (b) as to such services
such individual is customarily engaged in an independently
established trade, occupation, profession or business.

(C© The term "Enploynent” shall include an individual's
services wherever performed within the United States, the Virgin
I sl ands or Canada if--(i) such service is not covered under the
unenpl oynment conpensation | aw of any other state, the Virgin
I sl ands or Canada, and (ii) the place fromwhich the service is
directed or controlled is in this Commobnweal t h

(3) "Enploynent” shall also include--

(A) Services covered by an el ection pursuant to section 4
(j) of this act, and

(B) Services covered by an arrangenment pursuant to section
312 of this act between the departnent and the agency of any
ot her state or Federal Unenpl oynment Conpensation Law, pursuant
to which all services perforned by an individual for an
enploying unit are deenmed to be perforned entirely within this
State, shall be deened to be enploynent if the departnment has
approved an el ection of an enploying entity for whom such
services are perforned, pursuant to which the entire service of
such individual during the period covered by such election is
deened to be enpl oynent.

(C© Notw thstandi ng any ot her provisions of section 4(l), an
individual's entire service as an officer or menber of a crew of
an Anerican vessel on or in connection with such vessel,
wherever perforned, and whether in intrastate or interstate or

foreign conmerce, if the enployer nmaintains within this State
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the operating office fromwhich the operations of the Anmerican
vessel, in respect to which such services are perforned, are
ordinarily and regul arly nanaged, supervised, directed and
control | ed.

(D) Service of an individual who is a citizen of the United
States after Decenber 31, 1971, perforned outside the United
States (except in Canada and in the case of the Virgin Islands
after Decenber 31, 1971, and before January 1 of the year
following the year in which the Secretary of Labor approves for
the first tinme an unenpl oynent insurance |aw submtted to him by
the Virgin Islands for approval) in the enploy of an Anerican
enpl oyer (other than service which is deened "enpl oynent” under
t he provisions of paragraph (2) of this subsection or the
paral |l el provisions of another state's law), if:

(a) the enployer's principal place of business in the United
States is located in this State; or

(b) the enployer has no place of business in the United
States, but (i) the enployer is an individual who is a resident
of this State; or (ii) the enployer is a corporation which is
organi zed under the laws of this State; or (iii) the enployer is
a partnership or a trust and the nunber of the partners or
trustees who are residents of this State is greater than the
nunber who are residents of any one other state; or

(c) none of the criteria of divisions (a) and (b) of this
subpar agraph is nmet but the enployer has el ected coverage in
this State, or the enployer having failed to el ect coverage in
any state, the individual has filed a claimfor benefits, based
on such service, under this act.

(d) an "Anerican enployer" for purposes of this

subpar agr aph, nmeans a person who is (i) an individual who is a
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resident of the United States; or (ii) a partnership if two-
thirds or nore of the partners are residents of the United
States; or (iii) atrust, if all of the trustees are residents
of the United States; or (iv) a corporation organized under the
laws of the United States or of any state.

(E) Service by an individual other than one who is an
enpl oye under paragraphs (1) and (2) of this subsection who
perfornms services for remuneration for any person--

(a) as an agent-driver or conm ssion-driver engaged in
di stributing nmeat products, vegetabl e products, fruit products,
bakery products, beverages (other than mlk), or |aundry or dry-
cl eani ng services, for his principal;

(b) as a traveling or city salesman, other than as an agent-
driver or conm ssion-driver, engaged upon a full-tine basis in
the solicitation on behalf of, and the transm ssion to, his
princi pal (except for side-line sales activities on behal f of
some ot her person) of orders from whol esal ers, retailers,
contractors, or operators of hotels, restaurants, or other
simlar establishnments for merchandi se for resale or supplies
for use in their business operations:

Provi ded, That for the purposes of this subparagraph, the
term "enpl oynent™ shall include services described in (a) and
(b) above perforned after Decenber 31, 1971 only if: (i) the
contract of service contenplates that substantially all of the
services are to be perfornmed personally by such individual; (ii)
t he individual does not have a substantial investnment in
facilities used in connection with the performance of the
services (other than in facilities for transportation); and
(i1i1) the services are not in the nature of a single transaction

that is not part of a continuing relationship with the person
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for whom the services are perforned.

(F) Services perforned after Decenber 31, 1971 by an
i ndi vi dual as defined under the provisions of Articles X, Xl and
XI'l of this act except for services excluded from enpl oynent
pursuant to such articles.

(G Notw thstandi ng any ot her provisions of this act,
service performed after Decenber 31, 1977, by an individual in
agricultural |abor as defined in section 4(1)(4)(1) when:

(a) Such service is perforned for a person who--

(1) during any cal endar quarter in either the current or the
precedi ng cal endar year paid renuneration in cash of twenty
t housand dollars or nore to individuals enployed in agricultural
| abor (not taking into account service in agricultural |abor
performed before January 1, 1982, by an alien referred to in
section 4(1)(3)(GQ(a.1l) or 4(1)(2)(Q(a.1l)); or

(2) for sone portion of a day in each of twenty different
cal endar weeks, whether or not such weeks were consecutive, in
either the current or the preceding cal endar year, enployed in
agricultural labor (not taking into account service in
agricultural |abor perforned before January 1, 1982, by an alien
referred to in section 4(1)(3)(G(a.1)) ten or nore individuals,
regardl ess of whether they were enployed at the same nonent of
tinme.

(a.1) Such service is not performed in agricultural |abor if
performed before January 1, 1982, by an individual who is an
alien admtted to the United States to performservice in
agricultural |abor pursuant to sections 214(c) and 101(a)(15)(H)
of the Immigration and Nationality Act.

(b) For the purposes of this subsection any individual who

is a nenber of a crew furnished by a crew | eader to perform
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service in agricultural |abor for any other person shall be
treated as an enpl oye of such crew | eader--

(1) if such crew |eader holds a valid certificate of
regi stration under the Farm Labor Contractor Registration Act of
1963; or substantially all the nenbers of such crew operate or
mai ntain tractors, mechani zed harvesting or cropdusting
equi pnent, or any other mechani zed equi pnent, which is provided
by such crew | eader; and

(2) if such individual is not an enpl oye of such other
person within the neaning of division (a)(1) and (2) above.

(c) For the purposes of this subparagraph (G, in the case
of any individual who is furnished by a crew | eader to perform
service in agricultural |abor for any other person and who is
not treated as an enpl oye of such crew | eader--

(1) such other person and not the crew | eader shall be
treated as the enpl oyer of such individual; and

(2) such other person shall be treated as having paid cash
remuneration to such individual in an anount equal to the anmount
of cash renuneration paid to such individual by the crew | eader
(either on his own behalf or on behalf of such other person) for
the service in agricultural |abor performed for such other
per son.

(d) The term"crew | eader” means an i ndividual who--

(1) furnishes individuals to performservice in agricultural
| abor for any other person;

(2) pays (either on his own behalf or on behalf of such
ot her person) the individuals so furnished by himfor the
service in agricultural |abor performed by them and

(3) has not entered into a witten agreenment with the farm

operat or under which the crew | eader is designated as an enpl oye
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1 of the farm operator.

2 (H Notw thstandi ng any ot her provisions of this act,

3 donestic service after Decenber 31, 1977, in a private hone,

4 |ocal college club or Iocal chapter of a college fraternity or

5 sorority perfornmed for a person who paid cash renuneration of

6 one thousand dollars or nore after Decenber 31, 1977, in any

7 calendar quarter in the current cal endar year or the preceding
8 calendar year to individuals enployed in such donestic service.
9 (1) Notw thstanding any other provisions of this act,

10 service perforned after Decenber 31, 1993, by an individual in
11 agricultural l|abor as defined in section 4(1)(4)(1). For

12 purposes of this subsection, the enployer of an agricultural

13 |aborer shall be deened to be the owner, operator or |easehol der
14 of the land on which such services are perforned where

15 conpensation for such enploynent was paid by or on behalf of

16 such owner, operator or |easeholder of the |and. Were the

17 owner, operator or |easeholder permts a farmlabor contractor
18 to pay wages to agricultural |aborers on his behalf, the owner,
19 operator or |easeholder shall be the enployer under this
20 subsection for_all purposes.
21 (4) The word "enploynent” shall not i nclude--
22 (1) Agricultural |abor which shall include all services
23 perfornmed except those services defined in 4(1)(3)(G and
24 4(1)(3)(1)--
25 (a) On afarmin the enploy of any person in connection wth
26 cultivating the soil or in connection with raising or harvesting
27 any agricultural or horticultural conmodity, including the
28 raising, shearing, feeding, caring for, training and managenent
29 of livestock, bees, poultry and fur-bearing animals and

30 wildlife.
19930H1052B1136 - 8 -
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(b) In the enploy of the owner or tenant or other operator
of a farmin connection with the operation, managenent,
conservation, inmprovenent or nmaintenance of such farmand its
tools and equi pnent or in salvaging tinber or clearing | and of
brush and other debris left by a hurricane, if the najor part of
such service is performed on a farm

(c) In connection with the production or harvesting of any
commodity defined as an agricultural commodity in section 15(g)
of the Agricultural Marketing Act, as anmended (46 Stat. 1550,
sec.3:12 U.S.C A 1141j), or in connection with the ginning of
cotton, or in connection with the operation or naintenance of
ditches, canals, reservoirs or waterways not owned or operated
for profit, used exclusively for supplying and storing water for
farm ng purposes.

(d) (1) In the enploy of the operator of a farmin
handl i ng, planting, drying, packing, packaging, processing,
freezing, grading, storing, or delivering to storage or to
mar ket or to a carrier for transportation to market in its
unmanuf actured state, any agricultural or horticul tural
commodity, but only if such operator produced nore than one-half
of the commodity with respect to which such service is
per f or med.

(2) In the enploy of a group of operators of farns (or a
cooperative organi zati on of which such operators are nenbers) in
t he perfornmance of service described in (d)(1) above, but only
i f such operators produced nore than one-half of the commodity
with respect to which such service is perforned.

(3) The provisions of (d)(1) and (d)(2) above shall not be
deened to be applicable with respect to service perforned in

connection with comercial canning or conmmercial freezing or in
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connection with any agricultural or horticultural commodity
after its delivery to a termnal market for distribution for
consunpti on.

(e) On a farmoperated for profit if such service is not in
the course of the enployer's trade or business.

(f) As used in this subparagraph the term"farni includes
stock dairy, poultry, fruit, fur-bearing animls, and truck
farnms, plantations, ranches, nurseries, ranges, greenhouses or
other simlar structures used primarily for the raising of
agricultural or horticultural commodities and orchards.

(2) Donestic service in a private home, |ocal college club
or local chapter of a college fraternity or sorority.

(3) Service not in the course of the enployer's trade or
busi ness performed in any cal endar quarter by an enpl oye unl ess
the cash renmuneration paid for such service is fifty dollars or
nore and such service is perforned by an individual who is
regul arly enpl oyed by such enpl oyer to perform such service. For
pur poses of this subparagraph, an individual shall be deemed to
be regul arly enpl oyed by an enpl oyer during a cal endar quarter
only if

(1) on each of sone twenty-four days during such quarter
such individual performs for such enployer for some portion of
the day service not in the course of the enployer's trade or
busi ness, or

(1i) such individual was regularly enployed (as determ ned
under clause (i)) by such enployer in the performance of such
service during the preceding cal endar quarter.

(4) Service performed on or in connection with a vessel or
aircraft not an American vessel or Anerican aircraft if the

enpl oye is enployed on or in connection with such vessel or
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aircraft when outside the United States.

(5) Service performed by an individual in the enploy of his
son, daughter, or spouse, and service performed by a child under
the age of eighteen (18) in the enploy of his father or nother.

(6) Service performed in the enploy of the United States
Government or of an instrunmentality of the United States exenpt
under the Constitution of the United States fromthe
contributions inposed by this act, except that, to the extent
that the Congress of the United States shall permt states to
require any instrunentalities of the United States to make
paynents into an unenpl oynent fund under a state unenpl oynment
conpensation law, all of the provisions of this act shall be
applicable to such instrunentalities in the same nanner to the
same extent and on the same terns as to all other enployers. In
the event that this State shall not be certified for any year by
the Social Security Board under section three thousand three
hundred four (c) of the Federal Internal Revenue Code of 1954,
as anmended, the paynents required of such instrunmentalities with
respect to such year shall be refunded by the departnment from
the fund in the same nmanner and within the sane period as is
provided in section three hundred el even of this act with
respect to contributions erroneously coll ected.

(8) For the purposes of Articles X, XI, Xll--(a) Service
performed in the enploy of (i) a church or convention or
associ ation of churches or (ii) an organization which is
operated primarily for religious purposes and which is operated,
supervi sed, controlled or principally supported by a church or
convention or association of churches; or

(b) by a duly ordai ned, conm ssioned, or |icensed nminister

of a church in the exercise of his mnistry or by a nenber of a
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religious order in the exercise of duties required by such
order; or

(d) in a facility conducted for the purpose of carrying out
a programof (i) rehabilitation for individuals whose earning
capacity is inpaired by age or physical or nental deficiency or
injury or (ii) providing renunerative work for individuals who
because of their inpaired physical or nental capacity cannot be
readily absorbed in the conpetitive |abor market, by an
i ndi vi dual receiving such rehabilitation or remunerative work;
or

(e) as part of an unenpl oynent work-relief or work-training
program assisted or financed in whole or in part by any Federal
agency or an agency of a State or political subdivision thereof,
by an individual receiving such work relief or work training; or

(f) prior to January 1, 1978 for a hospital in a State
prison or other State correctional institution by an innmate of
the prison or correctional institution and after Decenber 31,
1977, by an inmate of a custodial or penal institution.

(9) Service perfornmed after June thirtieth, one thousand
nine hundred and thirty-nine, either as an enpl oye,
representative, or service perfornmed in the enploy of an
enpl oyer when such enpl oye, representative, or enployer is
determ ned to be subject to the Act of Congress known as the
Rai | road Unenpl oynent Insurance Act (52 U S. Stat.1094) or to an
Act of Congress establishing an unenpl oynment conpensati on system
for mariti me enpl oyes by the agency or agencies enpowered to
make such determ nations.

(10) (A) Service perforned in any cal endar quarter in the
enpl oy of an organi zati on exenpt fromincone tax under section

501(a) of the Federal Internal Revenue Code of 1954, as anended,
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(ot her than an organi zation described in section 401(a) of said
code) or under section 521 of said code if the renmuneration for
such service is less than fifty dollars; or

(B) Service performed in the enploy of a school, college or
university if such service is perforned (i) by a student who is
enrolled and is regularly attending classes at such school,
coll ege or university or (ii) by the spouse of such a student if
such spouse is advised at the tinme such spouse commences to
perform such service that (i) the enpl oynent of such spouse to
perform such service is provided under a programto provide
financi al assistance to such student by such school, college or
university and (ii) such enploynent will not be covered by any
program of unenpl oynment i nsurance; or

(C© Service performed by an individual under the age of
twenty-two who is enrolled at a nonprofit or public educational
institution which normally maintains a regular faculty and
curriculumand normally has a regularly organi zed body of
students in attendance at the place where its educati onal
activities are carried on, as a student in a full-tinme program
taken for credit at such institution which conbines academ c
instruction with work experience, if such service is an integral
part of such program and such institution has so certified to
t he enpl oyer, except that this subparagraph shall not apply to
service performed in a program established for or on behal f of
an enpl oyer or group of enployers; or

(D) Service performed in the enploy of a hospital, if such
service is perfornmed by a patient of the hospital as defined in
section 4(m 1) of this act.

(11) Service perforned in the enploy of an international

or gani zati on.
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(12) Service perforned by a nonresident, alien individual
for the period he is tenporarily present in the United States as
a noni mm grant under subparagraph (F) or (J) of section
101(a)(15) of the Federal Immgration and Nationality Act, as
anmended, and which is perfornmed to carry out the purpose
speci fied in subparagraph (F) or (J), as the case may be.

(14) Service perforned in the enploy of a foreign governnent
(including service as a consular or other office or enploye or a
nondi pl omati c representative).

(15) Service perforned in the enploy of an instrunentality
whol |y owned by a foreign governnment, (i) if the service is of a
character simlar to that perforned in foreign countries by
enpl oyes of the United States Governnent or of an
instrunmentality thereof, and (ii) if the Secretary of State of
the United States shall certify to the Secretary of the Treasury
of the United States that the foreign government, w th respect
to whose instrunentality exenption is clainmed, grants an
equi val ent exenption with respect to simlar service perforned
in the foreign country by enployes of the United States
Governnent and of instrunentalities thereof.

(16) Service perforned as a student nurse in the enploy of a
hospital or a nurses' training school by an individual who is
enrolled and is regularly attending classes in a nurses'
trai ning school chartered or approved pursuant to the | aws of
this Commonweal th and services perforned as an interne in the
enpl oy of a hospital by an individual who has conpleted a four
years' course in a nmedical school chartered or approved pursuant
to the laws of this Commonweal t h.

(17) Service perforned by an individual for an enpl oyer as

an insurance agent or real estate salesman or as an insurance
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solicitor or as a real estate broker or as a solicitor of
applications for, or salesman of, shares of or certificates

i ssued by an investnent conmpany, or as an agent of an investnent
conpany, if all such service performed by such individual for
such enpl oyer is perforned for renmuneration solely by way of
commi ssion, or services perfornmed by an individual as an

unsal ari ed correspondent for a newspaper, who receives no
conpensati on, or conpensation only for copy accepted for
publ i cati on.

(18) Service perforned by an individual under the age of
eighteen in the delivery or distribution of newspapers or
shoppi ng news, not including delivery or distribution to any
poi nt for subsequent delivery or distribution.

(19) Service covered by an arrangenent between the
departnment and the agency charged with the adm ni stration of any
ot her state or Federal Unenpl oynment Conpensation Law, pursuant
to which all services perforned by an individual for an
enploying entity during the period covered by such enpl oyi ng
unit's duly approved el ection, are deened to be perforned
entirely within such agency's state or under such Federal | aw.

(5) |If the services perforned during one-half or nore of any
pay period by an enploye for the person enploying himconstitute
enpl oynment, all the services of such enploye for such period
shall be deened to be enploynent, but, if the services perforned
during nore than one-half of any such pay period by an enpl oye
for the person enpl oying himdo not constitute enploynment, then
none of the services of such enploye for such period shall be
deened to be enploynent. As used in this paragraph the term"pay
period" nmeans a period (of not nore than thirty-one consecutive

days) for which a paynent of renmuneration is ordinarily made to
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1 the enpl oye by the person enploying him This subsection shal

2 not be applicable with respect to services perfornmed in a pay

3 period by an enploye for the person enpl oyi ng hi mwhere any of
4 such service is excepted by paragraph (9) of subsection (1)(4)
5 of this section.

6 (6) Notw thstandi ng any of the other provisions of section 4
7 (1), services shall be deened to be in enploynent, if with

8 respect to such services a tax is required to be paid under any
9 Federal |aw inposing a tax, against which credit may be taken
10 for contributions required to be paid into a State Unenpl oynent
11 Conpensation Fund or which as a condition for full tax credit
12 against the tax inposed by the Federal Unenploynent Tax Act are
13 required to be covered under this act.
14 * x *
15 Section 2. This act shall take effect in 60 days.
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