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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 730 5

| NTRODUCED BY VEON, BELFANTI, DeWEESE, TI GUE, FEE, M GEEHAN
FARGO, DALEY, LaGROTTA, BLAUM KASUNI C, PI STELLA, MCALL
YANDRI SEVI TS, VAN HORNE, WOZNI AK, FAJT, McNALLY, MELI G
STEELMAN, THOVAS, COLAI ZZO, OLASZ, BROWN, LEVDANSKY, JOSEPHS,
SCRI MENTI, M HALI CH, PETRARCA, SURRA, TRELLO, ROONEY,
STABACK, CORRI GAN, PESCI, LAUGHLI N, FREEMAN AND HUGHES,
MARCH 22, 1993

REFERRED TO COW TTEE ON LABOR RELATI ONS, MARCH 22, 1993

AN ACT

1 Anending the act of June 2, 1915 (P.L.736, No.338), entitled, as
2 reenacted and anmended, "An act defining the liability of an

3 enpl oyer to pay danmages for injuries received by an enpl oye

4 in the course of enploynent; establishing an el ective

5 schedul e of conpensation; providing procedure for the

6 determ nation of liability and conpensati on thereunder; and

7 prescribing penalties,” adding and anendi ng certain

8 definitions; redesignating referees as workers' conpensation
9 j udges; further providing for contractors, for insurance and
10 sel f-i nsurance, for conpensation and for paynents for nedical
11 services; providing for coordinated care organi zati ons;

12 further providing for procedures for the paynent of

13 conpensati on and for nedical services and for procedures of
14 the departnent, referees and the board; addi ng provisions

15 relating to insurance, self-insurance pooling, self-insurance
16 guaranty fund, health and safety, the prevention of insurance
17 fraud; further providing for certain penalties; making

18 repeal s; and meki ng editorial changes.

19 The General Assenbly of the Conmonweal th of Pennsyl vani a

20 hereby enacts as follows:

21 Section 1. Section 101 of the act of June 2, 1915 (P.L. 736,
22 No. 338), known as The Pennsyl vani a Wrknen's Conpensati on Act,
23 reenacted and anended June 21, 1939 (P.L.520, No.281) and
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anended Decenber 5, 1974 (P.L.782, No.263), is anmended to read:
Section 101. That this act shall be called and cited as [ The

Pennsyl vani a Wor knen' s] the Wrkers' Conpensation Act, and shal

apply to all injuries occurring within this Commonweal t h,
irrespective of the place where the contract of hiring was nade,
renewed, or extended, and extraterritorially as provided by
section 305. 2.

Section 2. Section 104 of the act, anmended March 29, 1972
(P.L.159, No.61), is anended to read:

Section 104. The term"enploye,"” as used in this act is
decl ared to be synonynous with servant, and incl udes--

Al'l natural persons who perform services for another for a
val uabl e consi deration, exclusive of persons whose enploynent is
casual in character and not in the regular course of the
busi ness of the enpl oyer, and excl usive of persons to whom
articles or materials are given out to be made up, cleaned,
washed, altered, ornamented, finished or repaired, or adapted
for sale in the worker's own home, or on other prem ses, not
under the control or managenent of the enployer. [Every] Except

as hereinafter provided in clause (c) of section 302 and

sections 305 and 321 of this act, every executive officer of a

corporation elected or appointed in accordance with the charter
and by-laws of the corporation, except elected officers of the
Commonweal th or any of its political subdivisions, shall be an
enpl oye of the corporation [except as hereinafter provided in

sections 302 (c), 305 and 321]. An executive officer of a

corporation may, however, elect not to be an "enpl oye" of the

corporation for the purposes of this act. For purposes of this

section, an executive officer is an individual who has the power

to direct and cause the directi on of the managenent and polici es
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of the business and to nake the day-to-day as well as nmjor

decisions in matters of policy, nmanagenent and operati ons.

Section 3. The act is anmended by addi ng sections to read:

Section 105.3. The term "constructi on desi gn professional,"

as used in this act, neans a professional engi neer or |and

surveyor licensed by the State Reqi strati on Board for

Pr of essi onal Engi neers and Prof essional Land Surveyors under the

act of May 23, 1945 (P.L.913, No.367), known as the

"Pr of essi onal Engi neers and Professi onal Land Surveyors

Regi stration Law," a | andscape architect who is |licensed by the

State Board of Landscape Architects under the act of January 24,

1966 (1965 P.L. 1527, No.535), known as the "Landscape

Architects' Registration Law," an architect who is |icensed by

the Architects Licensure Board under the act of Decenber 14,

1982 (P.L.1227, No.281), known as the "Architects Licensure

Law," or any corporation or association (including professional

corporations) organi zed or regi stered under the act of Decenber

21, 1988 (P.L.1444, No.177), known as the "CGeneral Associ ati on

Act of 1988," practicing engi neering, architecture, | andscape

architecture or surveying in this Conmpbnweal t h.

Section 109. The term "sufficient, conpetent and substanti al

evidence," as used in this act, shall nean the aggreqgate of the

terns, "sufficient evidence," "conpetent evidence" and

"substantial evidence." The term "sufficient evidence," as used

in this act, shall nean npbre than a scintilla but sonewhat | ess

t han a preponderance. The term "conpetent evidence," as used in

this act, shall nean evidence which is legally adni ssible. A

technical or scientific opinion given in evidence by an expert

nmust be based upon facts or data of a type reasonably relied

upon by experts in the particular field and be |ogically derived

19930H0730B0794 - 3 -
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by standard net hodol ogi cal principles. The term "substanti al

evidence," as used in this act, shall nean such rel evant

evi dence as a reasonable m nd m ght accept to support a deci sion

upon a review of the record as a whol e.

Section 110. In addition to the definitions set forth in

this article, the foll owi ng words and phrases when used in this

act shall have the neanings given to themin this section unl ess

the context clearly indicates otherw se:

"Bill" means a statenent or invoice for paynent of services

under cl ause (f) of section 306 of this act which identifies the

claimant, the date of injury, the paynent codes referred to in

clause (f) of section 306 of this act and a description of the

services provided on or in standard form prescri bed by the

Departnent of Labor and | ndustry.

"Burn facility" neans a facility which neets the service

standards of the Anerican Burn Associ ati on.

"Commi ssi oner"” nmeans the | nsurance Conmmi ssi oner of the

Commpnweal t h.

"Coordi nated care organi zati on" or "CCO' neans an

organi zati on owned or controlled by insurers, enpl oyers,

provi ders, professional health service corporations, hospital

pl an corporations or health mai nt enance organi zations |icensed

in Pennsyl vania and certified by the Secretary of Labor and

I ndustry on a basis of established criteria possessing the

capacity to provide primary nedi cal services to an injured

"DRG' neans di agnosi s rel ated groups.

"HCFA" neans the Health Care Fi nanci ng Adni ni strati on.

"Heal t h mai nt enance organi zati on" neans an entity defined in

and subject to the act of Decenmber 29, 1972 (P.L.1701, No. 364),

19930H0730B0794 - 4 -
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known as the "Health Mai ntenance Organi zati on Act."

"Hospi tal plan corporati on" neans an entity defined in and

subject to Chapter 61 (relating to hospital plan corporations)

of Title 40 (relating to insurance) of the Pennsyl vani a

Consol i dat ed St at ut es.

"l nsurance Conpany Law of 1921" nmeans the act of May 17, 1921

(P.L.682, No.284), known as "The | nsurance Conpany Law of 1921."

"I nsurer" neans an entity subject to the act of May 17, 1921

(P.L.682, No.284), known as "The | nsurance Conpany Law of 1921, "

i ncluding the State Worknen's | nsurance Fund, with which an

enpl oyer has insured liability under this act pursuant to

section 305 or a self-insured enpl oyer or fund exenpted by the

Departnment of Labor and | ndustry pursuant to section 305 of this

act.

"I nternedi ary" nmeans an organi zation with a contractual

relationship with the Health Care Fi nanci ng Adnmi ni stration to

process Medicare Part A or Part B cl ai ns.

"Life-threatening i njury" shall be as defined by the Aneri can

Col | ege of Surgeons' triage guidelines regardi ng use of trauna

centers for the reqgi on where the services are provided.

"Cccupati onal Di sease Act" neans the act of June 21, 1939

(P.L.566, No.284), known as "The Pennsyl vani a Cccupati onal

D sease Act."

"Pass-t hrough costs" neans Medi care rei nbursed costs to a

hospital that "pass through" the prospecti ve paynent system and

are not included in the diagnosis related group paynents. The

termincl udes nedi cal educati on, capital expenditures, insurance

and i nterest expense on fixed assets.

"Peer review' nmeans, for the purpose of undertaking revi ews

and reports pursuant to section 420, review by:

19930H0730B0794 - 5 -
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(1) an inpartial physician, surgeon or other duly |licensed

practitioner of the healing arts sel ected by the Secretary of

Labor and | ndustry upon reconnendati on of the deans of the

medi cal colleges |ocated in this Commonweal t h;

(2) a panel of such professionals and practitioners sel ected

by the Secretary of Labor and | ndustry upon reconmmendati on of

the deans of the nedical colleges |ocated in this Conmbnweal t h;

or

(3) a Peer Review Organi zati on approved by the | nsurance

Commi ssi oner and sel ected by the Secretary of Labor and

"Prof essional health service corporati on" neans an entity

defined in and subject to Chapter 63 (relating to professional

health services plan corporations) of Title 40 (relating to

i nsurance) of the Pennsyl vani a Consol i dated St at utes.

"Provider" neans a health care provider |licensed by the

Commpnweal th, including a person or institution providing

treat nent, accommpbdati ons, products or services to a person

under cl ause (f) of section 306 of this act.

"Referee" neans a workers' conpensati on judge, as desi gnated

under section 401.

"Secretary" neans the Secretary of Labor and | ndustry of the

Commpnweal t h.

"Trauna center"” neans a facility accredited by the

Pennsyl vani a Trauma Systens Foundati on under the act of July 3,

1985 (P.L.164, No.45), known as the "Emergency Medi cal Services

"Urgent injury" shall be as defined by the Anerican Coll ege

of Surgeons' triage quidelines regardi ng use of trauna centers

for the regi on where the services are provided.

19930H0730B0794 - 6 -
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"Usual , customary and reasonabl e charge" neans the charge

nost often nmade by providers of simlar training, experience and

li censure for a specific treatnent, acconmmobdati on, product or

service in the geographic area where the treatnent,

acconmpbdati on, product or service is provided.

"Utilization review organi zati ons" shall be those

organi zati ons authori zed by the Departnent of Labor and | ndustry

and published as a notice in the Pennsylvania Bulletin, for the

pur pose of review ng the reasonabl eness and necessity of nedi cal

treat nent pursuant to section 306(f.1)(6).

Section 4. Section 204 of the act, anended Decenber 5, 1974
(P.L.782, No.263), is anended to read:

Section 204. No agreenent, conposition, or release of
damages made before the date of any injury shall be valid or
shall bar a claimfor damages resulting therefrom and any such
agreenent is declared to be against the public policy of this
Commonweal th. The recei pt of benefits from any associ ation,
society, or fund shall not bar the recovery of damages by action
at law, nor the recovery of conpensation under article three
hereof ; and any rel ease executed in consideration of such
benefits shall be void: Provided, however, That if the enploye
recei ves unenpl oynment conpensation benefits, such anobunt or
anounts so received shall be credited as agai nst the anount of
t he award nade under the provisions of [section 108.] sections

108 and 306, except for benefits payabl e under section 306(c).

Section 5. Section 301(a) and (c)(1) of the act, anended
Cctober 17, 1972 (P.L.930, No.223) and Decenber 5, 1974
(P.L.782, No.263), are anended to read:

Section 301. (a) Every enployer shall be liable for

conpensation for personal injury to, or for the death of each

19930H0730B0794 - 7 -
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enpl oye, by an injury in the course of his enploynent, and such
conpensation shall be paid in all cases by the enployer, wthout
regard to negligence, according to the schedul e contained in
sections three hundred and six and three hundred and seven of
this article: Provided, That no conpensation shall be paid when
the injury or death is intentionally self inflicted, or is

caused by the enploye's violation of law, or is caused by the

enpl oye's intoxication or illegal use of drugs, but the burden

of proof of such fact shall be upon the enployer, and no
conpensation shall be paid if, during hostile attacks on the
United States, injury or death of enployes results solely from
mlitary activities of the arned forces of the United States or
frommlitary activities or eneny sabotage of a foreign power.

* %k

(c) (1) The terms "injury" and "personal injury," as used
in this act, shall be construed to nmean an injury to an enpl oye,
regardl ess of his previous physical condition, arising in the
course of his enploynment and related thereto, and such di sease
or infection as naturally results fromthe injury or is
aggravated, reactivated or accelerated by the injury; and
wherever death is nmentioned as a cause for conpensati on under
this act, it shall nean only death resulting fromsuch injury
and its resultant effects, and occurring within three hundred
weeks after the injury. The term"injury arising in the course

of his enploynent,” as used in this article, shall not include
an injury caused by an act of a third person intended to injure
t he enpl oye because of reasons personal to him and not directed
agai nst himas an enpl oye or because of his enploynent; nor

shall it include injuries sustained while the enploye is

operating a notor vehicle provided by the enployer if the

19930H0730B0794 - 8 -
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enpl oye is not otherwise in the course of enploynment at the tine

of injury; but shall include all other injuries sustained while
the enpl oye is actually engaged in the furtherance of the

busi ness or affairs of the enpl oyer, whether upon the enployer's
prem ses or el sewhere, and shall include all injuries caused by
the condition of the prem ses or by the operation of the

enpl oyer's business or affairs thereon, sustained by the

enpl oye, who, though not so engaged, is injured upon the

prem ses occupi ed by or under the control of the enployer, or
upon which the enployer's business or affairs are being carried
on, the enpl oye's presence thereon being required by the nature
of his enpl oynent.

* %k

Section 6. Section 302 of the act, anended Decenber 5, 1974
(P.L.782, No.263), is anended to read:

Section 302. (a) A contractor who subcontracts all or any
part of a contract and his insurer shall be liable for the
paynent of conpensation to the enployes of the subcontractor
unl ess the subcontractor primarily liable for the paynent of
such conpensation has secured its paynent as provided for in
this act. Any contractor or his insurer who shall becone |iable
her eunder for such conpensati on may recover the anount thereof
pai d and any necessary expenses fromthe subcontractor primarily
liable therefor.

For purposes of this subsection, a person who contracts with
anot her (1) to have work performed consisting of (i) the
removal , excavation or drilling of soil, rock or mnerals, or
(ii) the cutting or renoval of tinber fromlands, or (2) to have
work perfornmed of a kind which is a regular or recurrent part of

t he busi ness, occupation, profession or trade of such person

19930H0730B0794 - 9 -
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shall be deened a contractor, and such other person a
subcontractor. This subsection shall not apply, however, to an
owner or | essee of land principally used for agriculture who is
not a covered enpl oyer under this act and who contracts for the
renoval of tinmber from such | and.

(b) Any enployer who permts the entry upon preni ses
occupi ed by himor under his control of a |aborer or an
assistant hired by an enploye or contractor, for the performance
upon such prem ses of a part of such enployer's regul ar business
entrusted to that enploye or contractor, shall be liable for the
paynent of conpensation to such |aborer or assistant unless such
hiring enploye or contractor, if primarily liable for the
paynent of such conpensation, has secured the paynent thereof as
provided for in this act. Any enployer or his insurer who shall
becone |iabl e hereunder for such conpensation may recover the
anount thereof paid and any necessary expenses from anot her
person if the latter is primarily liable therefor.

For purposes of this subsection (b), the term"contractor"
shall have the neaning ascribed in section 105 of this act.

(c) Any enployer enploying persons in agricultural |abor
shall be required to provide worknmen's conpensation coverage for
such enpl oyes according to the provisions of this act, if such
enpl oyer is otherw se covered by the provisions of this act or
if during the cal endar year such enpl oyer pays wages to one
enpl oye for agricultural |abor totaling one hundred fifty
dol lars ($150) or nore or furnishes enploynent to one enploye in
agricultural labor on twenty or nore days in any of which events
t he enpl oyer shall be required to provide coverage for al
enpl oyes.

(d) A contractor shall not subcontract all or any part of a

19930H0730B0794 - 10 -
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contract unl ess the subcontractor has presented proof of

i nsurance under this act.

(e) (1) Prior to issuing a building pernit to a contractor,

a municipality shall require the contractor to present proof of

wor kers' conpensati on i nsurance for the duration of the work or

an affidavit that the contractor is the sole proprietor,

pri nci pal sharehol der of a corporation or a partner in a

part nershi p which does not enpl oy other individuals to perform

the work pursuant to the building pernmt.

(2) Every building permt issued by a nunicipality to a

contractor shall clearly set forth the nane and workers'

conpensation policy and the contractor's Federal or State

Enpl oyer ldentification Nunber. This information shall be in

addition to any i nfornmation required by nunici pal ordi nance. |f

the building permit is issued to a sole proprietor, principal

shar ehol der of a corporation or a partnershi p whi ch does not

enpl oy other individuals to performthe work pursuant to the

building permt, and is not otherwi se obligated to mai ntain

wor kers' conpensati on i nsurance under this act, the permt shal

clearly set forth the contractor's Federal or State Enpl oyer

I dentificati on Nunber and state that the sole proprietor,

pri nci pal sharehol der or partner is not required to carry

wor kers' conpensati on i nsurance and that the sol e proprietor,

pri nci pal sharehol der or partner is not pernitted to enpl oy any

i ndi vidual to performwork pursuant to the building pernit.

(3) Every nmunicipality issuing a building permt shall be

nanmed as a workers' conpensation policy certificate holder of a

contractor-issued building permt. This certificate shall be

filed with the nunicipality's copy of the building pernt.

(4) A nmunicipality shall issue a stop-work order to a

19930H0730B0794 - 11 -
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contractor who is perform ng work pursuant to a building permt,

in the event his workers' conpensati on i nsurance or self-insured

status is cancelled. If the nunicipality deternm nes that a sole

proprietor, partner or sharehol der who is performnm ng work

pursuant to a building pernit does not nmaintain required

wor kers' conpensati on i nsurance, the nunicipality may i ssue a

stop-work order. This order shall remnin in effect until proper

wor kers' conpensati on coverage i s obtained for all work

perfornmed pursuant to the building permt.

(f) Wiere a contractor is perform ng work for a public body

or political subdivision, all contractors and subcontractors

shal | provide proof of workers' conpensation insurance to the

public body or political subdivision effective for the duration

of the work.

(g) Should such policy of workers' conpensati on insurance be

cancel l ed or expire during the duration of the work or shoul d

the workers' conpensation self-insurance status change during

the said period, the contractor shall imediately notify, in

witing, the nunicipality, public body or political subdivision

of such cancell ati on, expirati on or change in Sstatus.

(h) Nothing in this act shall be the basis of any liability

on part of the municipality.

(i) For purposes of clauses (d), (e) and (f) of this

section, "proof of insurance" shall include a certificate of

i nsurance or self-insurance, denpnstrating current coverage and

conpliance with the requirenents of this act, the "Cccupati onal

Di sease Act" and the "Longshore and Harbor Wrkers' Conpensati on

Act (44 Stat. 1424, 33 U.S.C. § 901 et seq.), its anendnments and

suppl enents, where applicabl e.

(i) For purposes of clauses (d), (e) and (f), "proof of

19930H0730B0794 - 12 -
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i nsurance" shall not be required when the enpl oyer has been

exenpt ed pursuant to section 304.2 of this act.

Section 7. Section 305 of the act, anended Decenber 5, 1974
(P.L.782, No.263) and repealed in part April 28, 1978 (P.L.202,
No. 53), is anmended to read:

Section 305. (a) (1) Every enployer liable under this act
to pay conpensation shall insure the paynment of conpensation in
the State Workmen's | nsurance Fund, or in any insurance comnpany,
or nmutual association or conpany, authorized to insure such
l[itability in this Conmonweal th, unless such enpl oyer shall be
exenpted by the departnment from such insurance. Such insurer
shall assune the enployer's liability hereunder and shall be
entitled to all of the enployer's imunities and protection
her eunder except, that whenever any enpl oyer shall have
pur chased i nsurance to provide benefits under this act to
per sons engaged in donestic service, neither the enployer nor
the insurer may invoke the provisions of section 321 as a
defense. An enpl oyer desiring to be exenpt frominsuring the
whol e or any part of his liability for conpensation shall make
application to the departnent, showi ng his financial ability to
pay such conpensation, whereupon the departnent, if satisfied of
the applicant's financial ability, shall, upon the paynent of a

fee of [one hundred dollars ($100.00)] five hundred dollars

($500), issue to the applicant a pernmit authorizing such
exenpti on.

(2) |In securing the paynent of benefits, the depart nent

shall require an enpl oyer wishing to self-insure its liability

to establish sufficient security by posting a bond or other

security, including letters of credit drawn on commerci al banks

with a Thonpson Bank Credit Service rating of C or better or a
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CD rating of BB/ A2 or better by Standard and Poor's. This

par agr aph shall not apply to nunicipalities.

(3) The departnent shall establish a period of twelve (12)
cal endar nonths, to begin and end at such tinmes as the
departnment shall prescribe, which shall be known as the annual
exenption period. Unless previously revoked, all permts issued
under this section shall expire and term nate on the |ast day of
t he annual exenption period for which they were issued. Permts
i ssued under this act shall be renewed upon the filing of an
application, and the paynent of a renewal fee of one hundred
dol lars ($100.00). The departnment nmay, fromtine to tine,
require further statenments of the financial ability of such
enpl oyer, and, if at any tine such enpl oyer appear no | onger
abl e to pay conpensation, shall revoke its permt granting
exenption, in which case the enployer shall inmediately
subscribe to the State Wrknen's Insurance Fund, or insure his
l[iability in any insurance conpany or nutual association or
conpany, as aforesaid.

(b) Any enployer who fails to conply with the provisions of
this section for every such failure, shall, upon [sunmary
conviction before any official of conpetent jurisdiction, be
sentenced to pay a fine of not less than five hundred dollars
($500) nor nore than two thousand dollars ($2,000), and costs of
prosecution, or inprisonnment for a period of not nore than one

(1) year, or both.] conviction in the court of common pl eas, be

guilty of a m sdeneanor of the third degree. Every day's

violation shall constitute a separate offense. A judge of the

court of common pleas may, in addition to inposing fines and

i mpri sonnent, include restitution in his order: Provided, That

there is an i njured enpl oye who has obtai ned an award of
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conpensation. The anpunt of restitution shall be limted to that

specified in the award of conpensation. It shall be the duty of

the departnent to enforce the provisions of this section; and it
shall investigate all violations that are brought to its notice
and shall institute prosecutions for violations thereof. Al
fines recovered under the provisions of this section shall be
paid to the departnent, and by it paid into the State Treasury.

(c) In any proceedi ng agai nst an enpl oyer under this
section, a certificate of non-insurance issued by the official
Wor knen' s Conpensation Rating and I nspection Bureau and a
certificate of the departnent show ng that the defendant has not
been exenpted from obtaining insurance under this section, shal
be prima facie evidence of the facts therein stated.

(d) When any enployer fails to secure the paynent of
conpensati on under this act as provided in sections 305 and
305.2, the injured enploye or his dependents nmay proceed either
under this act or in a suit for damages at |aw as provided by
article I1.

(e) Every enployer shall post a notice at its primary pl ace

of business and at its sites of enploynent in a prom nent and

easily accessi ble place, including, without limtati on, areas

used for the treatnment of injured enpl oyes or for the

admi ni stration of first aid, containing:

(1) Either the nanme of the enployer's carrier and the

address and tel ephone nunber of such carrier or insurer or, if

the enployer is self-insured, the nane, address and tel ephone

nunber of the person to whomclains or requests for information

are to be addressed.

(2) The follow ng statenent: "Renenber, it is inportant to

tell your enployer about your injury."
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The notice shall be posted in prom nent and easily accessibl e

pl aces at the site of enpl oynent, including such places as are

used for treatnent and first aid of injured enpl oyes. Such a

listing shall contain the information as specified in this

section, typed or printed on ei ght and one-half inch by el even

i nch or ei ght and one-half inch by thirteen i nch paper in

standard size type or | arger.

Section 8. Section 306(a) and (f) of the act, anmended
Decenber 5, 1974 (P.L.782, No.263) and July 1, 1978 (P.L.692,

No. 119), are anended and the section is anmended by addi ng
cl auses to read:

Section 306. The follow ng schedul e of conpensation is
her eby establ i shed:

(a) For total disability, sixty-six and two-thirds per
centum of the wages of the injured enploye as defined in section
t hree hundred and ni ne beginning after the seventh day of total
di sability, and payable for the duration of total disability,
but the conpensation shall not be nore than the maxi mum
conpensati on payable [nor less than fifty per centum of the
St at ewi de average weekly wage. If at the tinme of injury, the
enpl oye recei ves wages equal to or less than fifty per centum of
t he Statew de average weekly wage, then he shall receive ninety
per centum of his average weekly wage as conpensation, but in no
event less than thirty-three and one-third per centum of the

maxi mum weekl y conpensati on payable] as defined in section

105.2. Nothing in this clause shall require paynent of

conpensation after disability shall cease. Nothing in this act

shal|l require paynent of conpensati on for any period during

whi ch the enpl oye is incarcerated.

* * %
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[(f) (1) The enployer shall provide paynent for reasonable
surgi cal and nedi cal services, services rendered by duly
licensed practitioners of the healing arts, nedicines, and
suppl i es, as and when needed: Provided, That if a |ist of at
| east five designated physicians or other duly licensed
practitioners of the healing arts or a conbination thereof is
provi ded by the enpl oyer, the enploye shall be required to visit
one of the physicians or other practitioners so designated and
shall continue to visit the sane or another physician or
practitioner for a period of fourteen days fromthe date of the
first visit. Subsequent treatnment nmay be provided by any
physi cian or any other duly licensed practitioner of the healing
arts or a conbination thereof, of the enployes own choice, and
such treatnent shall be paid for by the enployer. Any enpl oye
who next following the term nation of the fourteen-day period is
provi ded treatnment froma physician or other duly licensed
practitioner of the healing arts who is not one of the
physi cians or practitioners designated by the enpl oyer, shal
notify the enployer within five days of the first visit to said
physi cian or practitioner. However, if the enploye fails to so
notify the enployer, the enploye shall suffer no | oss of rights
or benefits to which he is otherwise entitled under the act.

(2) If and only if the enployer has designated at |east five
physi cians or other duly licensed practitioners of the healing
arts or a conbination thereof as permtted by the preceding
par agr aph, the follow ng reporting provisions shall apply.

Not hing in the follow ng paragraphs shall elimnate rights of
the enpl oyer to obtain all records and data as perm tted under
any ot her sections of this act.

(1) The physician or other duly licensed practitioner of the
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healing arts shall be required to file periodic reports with the
enpl oyer on a form prescribed by the departnment which shal

i ncl ude, where pertinent, history, diagnosis, treatnent,
prognosi s and physical findings. The report shall be filed

wi thin twenty-one days of conmmencing treatnent and at | east once
a nonth thereafter, as long as treatnent continues. The enpl oyer
shall not be liable to pay for such treatnent until a report has
been fil ed.

(i1i) The enployer shall have the right to petition the
departnment for review of the necessity or frequency of treatnent
or reasonabl eness of fees for services provided by a physician
or other duly licensed practitioner of the healing arts. Such a
petition shall in no event act as a supersedeas, and during the
pendency of any such petition the enpl oyer shall pay all nedical
bills if the physician or other practitioner of the healing arts
files a report or reports as required by subparagraph (i) of
par agraph (2) of this subsection.

(3) After an enploye has elected to be treated by a
physi cian or other duly licensed practitioner of the healing
arts who is not one of the physicians or practitioners
desi gnated by the enployer, he may thereafter elect to be
treated by anot her physician or other duly |icensed practitioner
of the healing arts upon notice to his enployer: Provided,
however, That no such notice shall be required in energencies,
or in cases of referrals by one physician or practitioner to
anot her physician or practitioner or if the new physician or
practitioner nmakes a tinely report to the enployer within
twenty-one days after comrenci ng treatnent.

(4) In addition to the above service, the enpl oyer shal

provi de paynent for nedicines and supplies, hospital treatnent,
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services and supplies and orthopedi c appliances, and prostheses.
The cost for such hospital treatnent, service and supplies shal
not in any case exceed the prevailing charge in the hospital for
i ke services to other individuals. If the enploye shall refuse
reasonabl e services of duly licensed practitioners of the
heal ing arts, surgical, medical and hospital services,
treatment, nedicines and supplies, he shall forfeit all rights
to conpensation for any injury or any increase in his incapacity
shown to have resulted from such refusal. Wenever an enpl oye
shall have suffered the loss of a linb, part of a linb, or an
eye, the enployer shall also provide paynent for an artificial
linmb or eye or other prostheses of a type and kind recommended
by the doctor attending such enploye in connection with such
injury and any replacenents for an artificial |inb or eye which
the enpl oye nmay require at any tinme thereafter, together with
such continued nedical care as may be prescribed by the doctor
attendi ng such enploye in connection with such injury as well as
such training as may be required in the proper use of such
prost heses. The provisions of this section shall apply in
injuries whether or not |oss of earning power occurs. |f
hospital confinenent is required, the enploye shall be entitled
to sem -private accommodations but if no such facilities are
avai l abl e, regardless of the patient's condition, the enpl oyer,
not the patient, shall be liable for the additional costs for
the facilities in a private room

(5) The paynent by an insurer for any nedical, surgical or
hospital services or supplies after any statute of limtations
provided for in this act shall have expired shall not act to
reopen or review the conpensation rights for purposes of such

[imtations.]
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(f.1) (1) Provided an enpl oyer establishes a |list of at

| east five designated physicians, one or nore of whom nay be a

coordi nated care organi zation, or other duly |icensed

practitioners of the healing arts, the enpl oye shall be required

to visit one of the physicians or other practitioners so

desi gnated and shall continue to visit the same or another

desi gnat ed physician or practitioner for a period of forty-five

days fromthe date of the first visit. Should the enpl oye not

conply with the foreqgoing, the enployer will be relieved from

liability for the paynent for the services rendered during such

forty-five-day period. Subsequent treatnent may be provi ded by

any physician or practitioner of the enpl oye's own choi ce. Any

enpl oye who, next following term nation of the forty-five-day

period, is provided treatnent from a nondesi gnat ed physi ci an

shall notify the enployer within five days of the first visit to

sai d physician or practitioner. Failure to so notify the

enpl oyer will relieve the enployer fromliability for the

paynent for the services rendered prior to appropriate notice.

(2) Any provider who treats an i njured enpl oye shall provide

treat nent notes, records and proqgress reports periodically to

t he enpl oyer on the enpl oye's conditi on and capacity to work as

ci rcunstances warrant or on the request of the enployer, or at a

m ni nrum once a nonth during such treatnent, w thout charge. The

enpl oyer shall not be liable to pay for such treatnent until a

report has been fil ed.

(3) (i) For purposes of this clause, a provider shall not

requi re, request or accept paynent for the treatnent,

acconnpbdati ons, products or services in excess of one hundred

twenty per centum of the prevailing charge at the seventy-fifth

percentil e; one hundred twenty per centum of the applicable fee
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schedul e, the recommended fee or the inflation i ndex charge; one

hundred twenty per centum of the DRG paynent, plus pass-through

costs and applicable cost or day outliers; or one hundred twenty

per centum of any ot her ©Medi care rei nbursenent nechani sm as

deternined by the Medicare carrier or internedi ary, whi chever

pertains to the specialty service involved, determ ned to be

applicable in this Commbnweal th under the Medi care program for

conpar abl e services rendered as of the effective date of this

act, or the provider's usual, customary and reasonabl e charge,

whi chever is |less. Future changes or additions to Medi care

al | owances are not applicable under this section. |If the

conmmi ssi oner deternines that an all owance for a particul ar

provi der group or service under the Medicare programi s not

reasonable, it may adopt, by requl ati on, a new percent age

all owance. |If the prevailing charge, fee schedul e, reconmended

fee, inflation i ndex charge, DRG paynent or any other

rei nbursenent has not been cal cul ated under the Medi care program

for a particular treatnent, accommpbdati on, product or service,

t he anpunt of the paynent may not exceed ei ghty per centum of

the charge nost often nmade by providers of sinmilar training,

experi ence and licensure for a specific treatnent,

acconmpbdati on, product or service in the geographi c area where

the treatment, acconmpbdati on, product or service is provided.

(ii) The maxi num all owance for a health care service covered

by subparagraph (i) of this paragraph shall be updated as of the

first day of January of each year. The update shall be equal to

t he percentage change in the Statew de average weekly wage.

(iii) The secretary shall retain the services of an

i ndependent consulting firmto perform an annual accessibility

study of nedical care provided under this act. The study wll
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review and provide infornati on as to whether there i s adequate

access to quality health care and products for injured workers.

If the secretary determ nes based on this study that as a result

of the nedical care fee schedule there is not sufficient access

to quality health care or products for persons suffering

injuries covered by this act, the secretary nay recomend to the

commi ssi oner the adopti on of requl ati ons providing for a new

al | owance to be applied agai nst the percentage linmtation in

this subsecti on.

(iv) An allowance shall be reviewed for reasonabl eness where

t he conm ssi oner determ nes that the use of the all owance woul d

result in paynents nore than ten per centum /| ower than the

average | evel of rei nbursenent the provider would receive from

coordi nated care insurers, including those entities subject to

the act of Decenber 29, 1972 (P.L.1701, No.364), known as the

"Heal th Mai nt enance Organi zation Act," and those entiti es known

as preferred provider organi zati ons which are subject to section

630 of the act of May 17, 1921 (P.L.682, No.284), known as "The

| nsur ance Conpany Law of 1921." for |like treatnents,

acconmbdati ons, products or services. In nmaking this

deterni nation, the conni ssioner shall consider the extent to

whi ch al |l owances applicable to other providers under this

section deviate fromthe rei nbursenent such providers woul d

receive fromcoordi nated care insurers. Any information received

as a result of this subparagraph shall be confidential.

(v) The rei nbursenment for prescription drugs and

pr of essi onal pharmaceuti cal services shall be limted to one

hundred ten per centum of the average whol esale price of the

product: Provided, That a separate charge nay be used if a

phar macy provides drug use evaluation or utilization review
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(vi) The applicable Mdicare fee schedul e shall include fees

associated with all perm ssible procedure codes. |If the Medi care

fee schedul e al so i ncludes a | arger groupi ng of procedure codes

and correspondi ng charges than are specifically rei nbursed by

Medi care, a provider may use these codes, and correspondi ng

charges shall be paid by insurers or enployers. If a Mdicare

code exists for application to a specific provider specialty,

t hat code shall be used.

(vii) A provider shall not fragnent or unbundl e char ges

i nposed for specific care except as consistent with Mdi care.

Changes to a provider's codes by an insurer shall be nade only

as consistent with Medi care and when the i nsurer has suffici ent

i nformati on to nake the changes and foll owi ng consultation with

t he provider.

(4) Nothing in this act shall prohibit the provider, self-

i nsured enpl oyer, enployer or insurer fromcontracting for

rei nbursenent levels different fromthose identified above.

(5) The enpl oyer or insurer shall make paynent, and

providers shall submt bills and records, in accordance with the

provi sions of this section. Al paynents to providers for

treat nent provided pursuant to this act shall be nade w thin

thirty days of receipt of such bills and records, unless the

enpl oyer or insurer disputes the reasonabl eness or necessity of

treatnent provided. A provider who has submtted the reports and

bills required by this secti on and who di sputes the anmount or

tineliness of the paynent fromthe enpl oyer or insurer, except

in those situati ons where the reasonabl eness or necessity of

treatnent is disputed, shall file a petition for fee review with

the departnment. Wthin thirty days of the filing of such a

petition, the departnent shall render an adm ni strative
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deci si on.

(6) Al disputes as to reasonabl eness or necessity of

medi cal treatnent shall be resolved in accordance with the

foll ow ng provisi ons:

(i) The reasonabl eness or necessity of all nedical treatnent

provi ded under this act nay be subject to prospective,

concurrent or retrospective utilization review at the request of

an enpl oyer or insurer. The departnent shall authorize

utilization review organi zations to performutilizati on revi ew

under this act. Organi zati ons not authori zed by the depart nent

may not engage in such utilization review

(ii) The utilization review organi zati on shall issue a

witten report of its findings and conclusions within thirty

days of a request. |If the provider, enployer or insurer

di sagrees with the finding of the utilization revi ew

organi zation, a request for reconsiderati on nust be filed no

later than thirty days after receipt of the utilizati on revi ew

report. The request for reconsideration nust be in witing and

must contai n nedi cal evidence not available at the tine of the

initial revi ew

(iii) The enpl oyer shall pay the cost of the initial

utilization review. The party requesti ng reconsi derati on of an

initial review shall bear the advance costs of such

reconsi derati on where required, which cost shall be recoverabl e

if the party requesti ng reconsi derati on prevails.

(iv) |If the provider, enployer or insurer disagrees with the

finding of the utilization revi ew organi zati on on

reconsi deration, a petition for review by the departnment nust be

filed within thirty days after recei pt of the reconsi deration

report. The departnment shall hold an i nfornmal hearing on the
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matter within thirty days of the filing of the petition. The

departnent's deci sion shall be issued within thirty days of the

concl usi on of such hearing and shall be based on any and al

records and reports fromthe utilizati on revi ew organi zati on.

(7) A provider shall not hold an enploye |liable for costs

related to care or service rendered in connection with a

conpensabl e i njury under this act unless the enpl oye has fail ed

to conply with this cl ause.

(8) |If the enploye shall refuse reasonabl e services of duly

li censed practitioners of the healing arts, surgical, nedical

and hospital services, treatnent, nedicines and supplies, he

shall forfeit all rights to conpensation for any i njury or

i ncrease or continuation in his incapacity shown to have

resulted from such refusal

(9) The paynent by an insurer or enployer for any nedical,

surgi cal or hospital services or supplies after any statute of

limtations provided for in this act shall have expired shal

not act to reopen or revive the conpensation rights for purposes

of such limtations.

(10) |If acute care is provided in an acute care facility to

a patient with an immediately life threatening or urgent injury

by a Level | or Level |l trauma center accredited by the

Pennsyl vani a Trauma Systens Foundati on under the act of July 3,

1985 (P.L.164, No.45), known as the "Emergency Medi cal Services

Act," or to a mpjor burn injury patient by a burn facility which

nmeets all the service standards of the Anerican Burn

Associ ation, or if basic or advanced |ife support services, as

defined and |licensed under the "Energency Medical Services Act,"

are provided the anount of paynment shall be the usual, custonmary

and r easonabl e char ge.
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* * %

(i) (1) Medical services required by the act may be

provi ded through a coordi nated care organi zati on which is

certified by the Departnent of Labor and | ndustry whi ch shal

devel op rul es and procedures for certification subject to the

(i) Each application for certification shall be acconpani ed

by a reasonabl e fee prescri bed by the departnent. A certificate

is valid for such period as the departnent nmay prescri be unl ess

sooner revoked or suspended.

(ii) Application for certification shall be nmade in such

f orm and manner as the departnent shall require and shall set

forth informati on regardi ng the proposed plan for providing

servi ces.

(2) The coordi nated care organi zati on nust i nclude an

adequat e nunber and specialty distribution of |licensed health

care providers in order to assure appropriate and tinely

delivery of services required under the act and an appropriate

flexibility to workers in selecting providers. Services may be

provided directly, through affiliates or through contractual

referral arrangenents with other health care providers.

(3) The secretary shall certify an entity as a coordi nat ed

care organi zation if the secretary finds that the entity:

(i) Possesses the capacity to provide all primary nedi cal

servi ces as designated by the secretary in a manner that is

tinely and effective.

(ii) WMiintains a referral capacity to treat other injuries

and il |l nesses not covered by primary services but which are

covered by this act.

(iii) Provides a case nmanagenent and eval uati on system whi ch
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i ncl udes conti nuous nonitoring of treatnent fromonset of injury

or illness until final resol ution.

(iv) Provides a case communi cati on system whi ch rel at es

necessary and appropriate i nfformati on anong t he enpl oye,

enpl oyer, health care providers and i nsurer.

(v) Provides appropriate peer and utilization review and a

care di spute resol uti on system

(vi) Conplies with any other requirenents of | aw regardi ng

delivery of nedical care services.

(4) The secretary shall refuse to certify or may revoke or

suspend certification of any coordi nated care organi zation if

the director finds that:

(i) the plan for providing nedical or health care services

fails to meet the requirenents of this section; or

(ii) service under the plan is not being provided in

accordance with terns of the plan as certifi ed.

(5) A person participating in utilization review quality

assurance or peer review activities pursuant to this section

shall not be exanmi ned as to any conmnuni cati on nade in the course

of such activities or the findings thereof, nor shall any person

be subject to an action for civil danmages for actions taken or

statenents nmade in good faith

(6) Health care providers designated as rural by HCFA or

located in a county with a rural Health Professional Shortage

Area, who are attenpting to formor operate a coordi nated care

organi zation, shall be excluded fromneeting all m ni num

requi renents set forth in paragraphs (2) and (3) of this cl ause,

as shall be determined in rules or requl ati ons pronul gat ed by

t he depart nent.

(7)) The departnent shall have the power and authority to
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pronul gate, adopt, publish and use requl ati ons for the

i mpl enentation of this section.

(8) A coordinated care organi zati on shall not be owned or

controlled, directly or indirectly, in whole or in part, except

by insurers, enployers, providers, professional health service

corporations, hospital plan corporations or health nai nt enance

organi zations licensed in this Commonweal th.

Section 9. Section 307 of the act, anended Decenber 5, 1974
(P.L.782, No.263), is anended to read:

Section 307. In case of death, conpensation shall be
conputed on the follow ng basis, and distributed to the
foll ow ng persons: Provided, That in no case shall the wages of
t he deceased be taken to be less than fifty per centum of the
St at ewi de average weekly wage for purposes of this section:

1. If there be no widow nor wi dower entitled to
conpensati on, conpensation shall be paid to the guardi an of the
child or children, or, if there be no guardian, to such other
persons as nmay be designated by the board as hereinafter
provi ded as foll ows:

(a) |If there be one child, thirty-two per centum of wages of
deceased, but not in excess of the Statew de average weekly
wage.

(b) If there be two children, forty-two per centum of wages
of deceased, but not in excess of the Statew de average weekly
wage.

(c) |If there be three children, fifty-two per centum of
wages of deceased, but not in excess of the Statew de average
weekl y wage.

(d) If there be four children, sixty-two per centum of wages

of deceased, but not in excess of the Statew de average weekly
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wage.

(e) |If there be five children, sixty-four per centum of
wages of deceased, but not in excess of the Statew de average
weekl y wage.

(f) |If there be six or nore children, sixty-six and two-
thirds per centum of wages of deceased, but not in excess of the
St at ewi de aver age weekly wage.

2. To the widow or widower, if there be no children, fifty-
one per centum of wages, but not in excess of the Statew de
aver age weekl y wage.

3. To the widow or widower, if there be one child, sixty per
centum of wages, but not in excess of the Statew de average
weekl y wage.

4. To the widow or widower, if there be two children, sixty-
six and two-thirds per centum of wages but not in excess of the
St at ewi de aver age weekly wage.

4 1/2. To the widow or widower, if there be three or nore
children, sixty-six and two thirds per centum of wages, but not
in excess of the Statew de average weekly wage.

5. If there be neither wi dow, w dower, nor children entitled
to conpensation, then to the father or nother, if dependent to
any extent upon the enploye at the tinme of the injury, thirty-
two per centum of wages but not in excess of the Statew de
aver age weekly wage: Provided, however, That in the case of a
m nor child who has been contributing to his parents, the
dependency of said parents shall be presuned: And provided
further, That if the father or nother was totally dependent upon
t he deceased enploye at the tine of the injury, the conpensation
payabl e to such father or nother shall be fifty-two per centum

of wages, but not in excess of the Statew de average weekly
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wage.
6. |If there be neither w dow, w dower, children, nor
dependent parent, entitled to conpensation, then to the brothers
and sisters, if actually dependent upon the decedent for support
at the time of his death, twenty-two per centum of wages for one
brother or sister, and five per centum additional for each
addi tional brother or sister, with a maxi mumof thirty-two per
centum of wages of deceased, but not in excess of the Statew de
aver age wage, such conpensation to be paid to their guardian, or
if there be no guardian, to such other person as may be
desi gnated by the board, as hereinafter provided.
7. \Whether or not there be dependents as aforesaid, the
reasonabl e expense of burial, not exceeding [one thousand five

hundred dol l ars] three thousand dollars ($3,000), which shall be

paid by the enployer or insurer directly to the undertaker
(wi t hout deduction of any anobunts theretofore paid for
conpensation or for nmedical expenses).

Conpensati on shall be payable under this section to or on
account of any child, brother, or sister, only if and while such
child, brother, or sister, is under the age of eighteen unless
such child, brother or sister is dependent because of disability
when conpensation shall continue or be paid during such
disability of a child, brother or sister over eighteen years of
age or unless such child is enrolled as a full-tine student in
any accredited educational institution when conpensation shal
continue until such student becones twenty-three. No
conpensati on shall be payable under this section to a w dow,
unl ess she was living with her deceased husband at the tine of
his death, or was then actually dependent upon himand receiving

fromhima substantial portion of her support. No conpensation
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shall be payabl e under this section to a wi dower, unless he be

i ncapabl e of self-support at the time of his wife's death and be
at such tinme dependent upon her for support. If nmenbers of
decedent's household at the tinme of his death, the ternms "child"

and "children"” shall include step-children, adopted children and

children to whom he stood in | oco parentis, and children of the
deceased and shal |l include posthunous children. Shoul d any
dependent of a deceased enploye die or remarry, or should the

wi dower becone capabl e of self-support, the right of such
dependent or w dower to conpensation under this section shal
cease except that if a widowremarries, she shall receive one
hundred four weeks conpensation at a rate conputed in accordance
with clause 2. of section 307 in a lunp sum after which
conpensati on shall cease: Provided, however, That if, upon

i nvestigation and hearing, it shall be ascertained that the

wi dow or widower is living with a man or woman, as the case may
be, in neretricious relationship and not married, or the w dow
living a life of prostitution, the board may order the

term nati on of conpensation payable to such wi dow or w dower. I|f
t he conpensati on payable under this section to any person shall,
for any cause, cease, the conpensation to the remaining persons
entitled thereunder shall thereafter be the sane as woul d have
been payable to them had they been the only persons entitled to
conpensation at the time of the death of the deceased.

The board may, if the best interest of a child or children
shall so require, at any time order and direct the conpensation
payable to a child or children, or to a widow or wi dower on
account of any child or children, to be paid to the guardi an of
such child or children, or, if there be no guardian, to such

ot her person as the board as hereinafter provided may direct. If
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there be no guardian or commttee of any m nor, dependent, or
i nsane enpl oye, or dependent, on whose account conpensation is
payabl e, the anount payable on account of such m nor, dependent,
or insane enpl oye, or dependent may be paid to any survivVving
parent, or such other person as the board nmay order and direct,
and the board nmay require any person, other than a guardi an or
commttee, to whomit has directed conpensation for a m nor
dependent, or insane enpl oye, or dependent to be paid, to
render, as and when it shall so order, accounts of the receipts
and di sbursenents of such person, and to file with it a
satisfactory bond in a sumsufficient to secure the proper
application of the noneys received by such person.

Section 10. The act is anended by adding a section to read:

Section 308.1. (a) The eligibility of professional athletes

f or conpensati on under this act shall be limted as provided in

this section.

(b) The term "professional athlete," as used in this

section, shall nean a natural person enpl oyed as a professi onal

athlete by a franchise of the Nati onal Football Leaqgue, the

Nat i onal Basketbal|l Associ ati on, the Nati onal Hockey Leaque, the

Nati onal League of Professional Baseball C ubs or the Anerican

League of Professional Baseball C ubs, under a contract for hire

or a collective bargai ni ng agreenent, whose wages as defined in

section 309 are nore than six tines the Statew de average weekly

wage.

(c) In the case of a professional athlete, any conpensati on

payabl e under this act with respect to total disability, parti al

disability, permanent injury or death shall be reduced by the

after-tax anount of any:

(1) Wages payabl e by the enpl oyer during the peri od of
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disability under a contract for hire or coll ective bargai ni ng

(2) Severance benefits payabl e by the enpl oyer.

(3) Paynents under a self-insurance, wage conti nuati on,

annuity, disability or life insurance or sinmlar plan funded by

t he enpl oyer.

(4) Injury or death benefits payable by the enpl oyer under a

contract for hire or coll ective bargai ni ng agr eenent.

(d) In the case of a professional athlete, the term "wages

of the injured enpl oye" as used in section 306(b) for the

pur pose of conputing conpensation for partial disability shal

mean two tines the Statew de average weekly wage.

Section 11. Section 314 of the act, anended February 28,
1956 (1955 P.L.1120, No.356), is anmended to read:

Section 314. (a) At any tinme after an injury the enploye,
if so requested by his enployer, nmust submt hinself for
exam nation, at sone reasonable tine and place, to a physician
or physicians legally authorized to practice under the |aws of
such place, who shall be selected and paid by the enployer. If
t he enpl oye shall refuse upon the request of the enployer, to
submt to the exam nation by the physician or physicians

sel ected by the enployer, [the board] a referee assigned by the

departnment may, upon petition of the enployer, order the enploye

to submt to an exam nation at a tinme and place set by [it] the
referee, and by the physician or physicians sel ected and paid by

t he enpl oyer, or by a physician or physicians designated by [it]

the referee and paid by the enployer. The [board] referee nmay at

any time after such first exam nation, upon petition of the
enpl oyer, order the enploye to submt hinmself to such further

exam nations as [it] the referee shall deem reasonabl e and
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necessary, at such tinmes and places and by such physicians as

[It] the referee may designate; and in such case, the enpl oyer

shall pay the fees and expenses of the exam ning physician or
physi ci ans, and the reasonabl e traveling expenses and | oss of
wages incurred by the enploye in order to submt hinmself to such
exam nation. The refusal or neglect, w thout reasonabl e cause or
excuse, of the enploye to submt to such exam nation ordered by
the [board] referee, either before or after an agreenent or
award, shall deprive himof the right to conpensation, under
this article, during the continuance of such refusal or neglect,
and the period of such neglect or refusal shall be deducted from
t he period during which conpensation would otherw se be payabl e.

(b) The enploye shall be entitled to have a physician or
physi ci ans of his own selection, to be paid by him participate
in any exam nation requested by his enpl oyer or ordered by the
[ board] referee.

Section 12. Section 321 of the act, added March 29, 1972
(P.L.159, No.61), is anended to read:

Section 321. [Nothing contained in this act shall apply to
or in any way affect any person who at the tine of injury is
engaged in donmestic service: Provided, however, That in cases
where the enpl oyer of any such person shall have, prior to such
injury, by application to the Wrknmen's Conpensati on Board,

approved by the board, elected to cone within the provisions of

the act, such exenption shall not apply.] Nothing contained in

this act shall apply to or in any way affect:

(1) Any person who at the tine of injury is engaged in

donesti c service: Provided, however, That in cases where the

enpl oyer of any such person shall have, prior to such injury, by

application to the departnent, and approved by the departnent,

19930H0730B0794 - 34 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

elected to conme within the provisions of the act, such exenption

shal |l not apply.

(2) Any person who is a licensed real estate sal esperson or

an associate real estate broker, affiliated with a |icensed real

estate broker, under a witten agreenent, renunerated on a

conmmi ssion only basis and who qualifies as an i ndependent

contractor for Federal tax purposes.

Section 13. The act is anended by adding sections to read:

Secti on 322. It shall be unlawful for any enpl oye to receive

conpensati on under this act and at the sane tinme receive

wor kers' conpensati on under the | aws of the Federal Governnent

or any other state for the sane injury. Further, it shall be

unl awful for an enpl oye to recei ve conpensati on under this act

si mul taneously fromtwo or nore enployers or insurers during the

sane period of disability.

Section 323. (a) No construction desi gn professional who is

retai ned to perform professional services on a construction

project, or any enpl oye of a constructi on desi gn professi onal

who is assisting or representing the constructi on desi gn

prof essional in the perfornance of professional services on the

site of the construction project, shall be liable for any injury

or death of a worker not an enpl oye of such desi gn prof essi onal

on the constructi on project for which conpensation is payabl e

under the provisions of this act.

(b)) The immunity fromliability provided by the above

subsection shall not apply if:

(1) the injury or death is caused by the negli gent

preparati on of design plans or specifications by the

constructi on desi gn professional ;

(2) the construction desi gn professi onal assunes
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responsibility for safety practices at the constructi on project

by witten contract; or

(3) the construction desi gn professional actually exercises

control over the portion of the construction site where the

worker is injured or kill ed.

(c) Notwi thstandi ng any provisions to the contrary, this

section shall apply to clainms for conpensati on based on injuries

or death which incurred after the effective date of this act.

Section 14. Sections 401 first paragraph and 402 of the act,
anended February 8, 1972 (P.L.25, No.12), are anended to read:

Section 401. The term"referee,” when used in this [article]

act, shall nean [Worknmen's Conpensation Referee] a Wrker's

Conpensati on Judge of the Departnent of Labor and Industry,

appoi nted by and subject to the general supervision of the
Secretary of Labor and Industry for the purpose of conducting

departnmental hearings under this act. The secretary may

establish different classes of [referees.] these judges. Any

reference in any statute to a workmen's conpensati on referee

shall be deened to be a reference to a workers' conpensati on

judge.

* * %

Section 402. Al proceedings before any referee, except

t hose for which nedi ati on has been applied for as provi ded by

section 402.1 of this act, shall be instituted by claimpetition

or other petition as the case may be or on the departnment’'s own
notion, and all appeals to the board, shall be instituted by

appeal addressed to the board. Al claimpetitions, requests for

nedi ati on and other petitions and appeals shall be in witing
and in the formprescribed by the departnent.

Section 15. The act is anended by adding a section to read:
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Section 402.1. (a) |In any action for which a petition is

required to be filed under this act or in any claimfor

conpensati on under sections 406.1, 410 or 411 of this act or

where the right to conpensati on or nedi cal services, or the

anount thereof, is in dispute, any party may file a noti ce of

request with the departnent for an i nfornal conference prior to

filing any petition pursuant to this act. The departnent shal

assign the matter to a referee for an i nformal conference and

shal|l stay any proceedi ngs pendi nqg recei pt of a petition.

(b)Y At any informal conference held pursuant to this

secti on:

(1) the referee may accept the statenents of both parties,

together with any nedical reports, w tnesses' statenents or

ot her docunents which the parties would |like to present;

(2) all communications, verbal or witten, fromthe parties

to the referee and any i nfornmati on and evi dence presented to the

referee during the proceedi ngs are confidential; and

(3) each party may be represented, but the enpl oyer may only

be represented by an attorney at the infornal conference if the

enpl oye is also represented by an attorney at the infornal

conf er ence.

(c) The referee shall attenpt to resolve the i ssues in

di spute between the parties, but in no event shall any

reconmendati ons or findings nmade by the referee be bindi ng upon

the parties unless accepted in witing by both parties. If the

parties cone to agreenent, the referee shall reduce such

agreenent to witing, which shall be signed by all parties and

the referee, and such sunmmary report shall be filed with the

depart nent.

(d) In the event that the parties cannot resolve their

19930H0730B0794 - 37 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

di spute, either party nmay file a petition with the departnent

requesting a hearing on the matter. Such petition will be

assigned to a referee for a hearing pursuant to secti on 414 of

this act.

(e) The results of the informal conference, as well as the

testi nony, witnesses and evi dence presented at the infornal

conference, shall not be adm ssible at any subsequent proceedi ng

on the claim

(f) No referee who participates in nedi ati on proceedi ngs

conducted pursuant to this section shall be conpell ed or

permitted to testify about any matter di scussed or reveal ed

duri ng such proceedi ngs in any ot her proceedi ng pursuant to this

act, except matters invol ving fraud.

Section 16. Sections 406.1 and 420 of the act, anmended or
added February 8, 1972 (P.L.25, No.12), are anended to read:

Section 406.1. (a) The enployer and insurer shall pronptly
i nvestigate each injury reported or known to the enpl oyer and
shall proceed pronptly to comrence the paynent of conpensation
due either pursuant to an agreenment upon the conpensation
payabl e or a notice of conpensation payable as provided in

section 407 or pursuant to a notice of tenporary conpensati on

payable as set forth in clause (d) of this section, on forns

prescri bed by the departnment and furnished by the insurer. The
first installment of conpensation shall be paid not |ater than
the twenty-first day after the enployer has notice or know edge
of the enploye's disability. Interest shall accrue on all due
and unpai d conpensation at the rate of ten per centum per annum

Any paynent of conpensation prior or subsequent to an agreenent

or notice of conpensation payable or a tenporary notice of

conpensati on payable or greater in anount than provided therein
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shall, to the extent of the amount of such paynment or paynents,
di scharge the liability of the enployer with respect to such
case.

(b) Paynents of conpensation pursuant to an agreenment or
notice of conpensation payabl e nay be suspended, term nated,
reduced or otherw se nodified by petition and subject to right
of hearing as provided in section 413.

(c) |If the insurer controverts the right to conpensation it
shall pronptly notify the enploye or his dependent, on a form
prescri bed by the departnment, stating the grounds upon which the
right to conpensation is controverted and shall forthwth
furnish a copy or copies to the departnent.

(d) (1) |In any instance where an enployer i s uncertain

whether a claimis conpensable under this act or is uncertai n of

the extent of its liability under this act, the enpl oyer nay

initi ate conpensati on paynents w thout prejudi ce and w t hout

admtting liability pursuant to a notice of tenporary

conpensati on payable as prescri bed by the departnent.

(2) The notice of tenporary conpensati on payabl e shall be

sent to the clainant and a copy filed with the departnent and

shall notify the clainmant that the paynent of tenporary

conpensation is not an adnm ssion of liability of the enpl oyer

with respect to the injury subject to the notice of tenporary

conpensati on payable. The departnent shall, upon receipt of a

noti ce of tenporary conpensati on payable, send a notice to the

claimant inform ng the cl ai rant that:

(i) the paynent of tenporary conpensati on and the clai mant's

acceptance of that conpensati on does not nean the clainmant's

enpl oyer is accepting responsibility for the injury or that a

conpensation claimhas been filed or conmmenced;
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(ii) the paynent of tenporary conpensation entitles the

claimant to a maxi num of si x weeks of conpensati on; and

(iii) the claimant nust file a claimpetition in a tinely

f ashi on under section 315 of this act, enter into an agreenent

with his enpl oyer or receive a notice of conpensati on payabl e

fromhis enployer to ensure conti nuati on of conpensati on

(3) Paynents of tenporary conpensati on shall comence, and

the notice of tenporary conpensati on payabl e shall be sent

within the tine set forth in clause (a) of this section.

(4) Paynents of tenporary conpensati on nay conti nue unti

such tine as the enpl oyer decides to controvert the claimor siXx

weeks fromthe date the enpl oyer has notice or know edge of the

enpl oye's disability, whichever shall first occur.

(5) (i) |If the enpl oyer ceases nmaki ng paynents pursuant to

a notice of tenporary conpensati on payable, a notice in the form

prescri bed by the departnent shall be sent to the claimant and a

copy filed with the departnent, but in no event shall this

notice be sent or filed |later than five days after the | ast

(ii) This notice shall advise the clainmant that if the

enpl oyer i s ceasi ng paynent of tenporary conpensati on that the

paynent of tenporary conpensati on was not an adni ssi on of

liability of the enployer with respect to the injury subject to

the notice of tenporary conpensati on payabl e, and the enpl oye

must file a claimto establish the liability of the enpl oyer.

(iii) |If the enpl oyer ceases naki ng paynents pursuant to a

noti ce of tenporary conpensati on payable, after conplying with

this clause, the enpl oyer and enpl oye retain all the rights,

def enses and obligations with regard to the claimsubject to the
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noti ce of tenporary conpensati on payable, and the paynent of

tenporary conpensati on may not be used to support a claimfor

conpensati on.

(iv) Paynent of tenporary conpensati on shall be consi dered

conpensation for purposes of tolling the statute of linmtations

under section 315 of this act.

(6) |If the enployer does not file a notice under paragraph

(5) of clause (d) of this section within the six-week peri od

during which tenporary conpensation is paid or payable, the

enpl oyer shall be deened to have admitted liability and the

noti ce of tenporary conpensati on payable shall be converted to a

noti ce of conpensati on payabl e.

Section 420. (a) The board, the departnent or a referee, if
it or he deemit necessary, may, of its or his own notion,
ei ther before, during, or after any hearing, nmake or cause to be
made an investigation of the facts set forth in the petition or
answer or facts pertinent in any injury under this act. The
board, departnment or referee nmay appoint one or nore inpartial
physi ci ans or surgeons to exanmine the injuries of the plaintiff
and report thereon, or may enploy the services of such other
experts as shall appear necessary to ascertain the facts. The

ref eree when necessary or appropriate or upon request of a party

in order to rule on petitions fil ed under clause (f.1) of

section 306 of this act, or under other provisions of this act,

may ask for an opinion from peer revi ew about the necessity or

frequency of treatnent under clause (f.1) of section 306 of this

act to peer review. The peer review report or the peer report of

any physician, surgeon, or expert appointed by the department or

by a referee, including the report of a peer review

organi zation, shall be filed with the board or referee, as the
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case nmay be, and shall be a part of the record and open to
i nspection as such.

(b) The board or referee, as the case may be, shall fix the
conpensati on of such physicians, surgeons, and experts, and

ot her peer review organi zati ons whi ch, when so fixed, shall be

pai d out of the sum appropriated to the Departnent of Labor and
I ndustry for such purpose.

Section 17. Section 422 of the act, anended February 8, 1972
(P.L.25, No.12) and March 29, 1972 (P.L.159, No.61), is anended
to read:

Section 422. (a) Neither the board nor any of its nenbers
nor any referee shall be bound by the conmon | aw or statutory
rul es of evidence in conducting any hearing or investigation,
but all findings of fact shall be based upon sufficient,

conpetent and substantial evidence to justify same. The

justification for each di sputed finding shall be reasonably

expl ai ned, and the expl anation shall include a cogent witten

statenent of the reasons for acceptance and rejecti on of

evi dence.

(b) If any party or witness resides outside of the
Commonweal th, or through illness or other cause is unable to
testify before the board or a referee, his or her testinony or
deposition may be taken, within or without this Commonweal th, in
such manner and in such formas the departnment may, by speci al
order or general rule, prescribe. The records kept by a hospital
of the medical or surgical treatnent given to an enploye in such
hospital shall be adm ssible as evidence of the nedical and
surgical matters stated therein.

(c) \VWiere any claimfor conpensation is at issue before a

referee [involves twenty-five weeks or less of disability],
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ei ther the enploye or the enployer may submt a certificate by
any qualified physician as to the history, exam nation,
treatment, diagnosis and cause of the condition, and sworn
reports by other witnesses as to any other facts and such
statenments shall be adm ssible as evidence of nmedical and
surgical or other matters therein stated and findi ngs of fact
may be based upon such certificates or such reports[.]:

Provi ded, That, any party shall be all owed the opportunity to

take a deposition for purposes of cross-exam nati on, upon the

tendering to the party offering said report reasonabl e expenses,

i ncluding the fee for such deposition: And further provided,

That the use of a deposition shall not preclude introduction of

a nedical report. Should a di spute arise as to the

r easonabl eness of the anpbunts demanded or tendered, the referee

hearing the petition shall issue an order relating to the

assessnment of costs.

(d) Were an enpl oyer shall have furnished surgical and
nmedi cal services or hospitalization in accordance with the
provi sions of [subsection (f) of] section 306(f.1), or where the
enpl oye has hinsel f procured them the enpl oyer or enploye
shal |, upon request, in any pendi ng proceedi ng, be furnished
wi th, or have made available, a true and conplete record of the
medi cal and surgical services and hospital treatnent, including
X rays, laboratory tests, and all other medical and surgi cal
data in the possession or under the control of the party
requested to furnish or nmake avail abl e such dat a.

(e) The departnment nmay adopt rules and regul ati ons governi ng
t he conduct of all hearings held pursuant to any provisions of
this act, and hearings shall be conducted in accordance

therewith, and in such manner as best to ascertain the
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substantial rights of the parties.

Section 18. Section 423 of the act, amended March 29, 1972
(P.L.159, No.61), is anended to read:

Section 423. (a) Any party in interest may, within twenty

days after notice of a referee's [award or disal |l owance of

conpensati on] adjudication shall have been served upon him take
an appeal to the board on the ground: (1) that the [award or

di sal | onance of conpensation] adjudication is not in conformty

with the ternms of this act, or that the referee conmtted any
other error of law, (2) that the findings of fact and [award or

di sal | onance of conpensation] adjudication was unwarranted by

sufficient, conpetent and substantial evidence or was procured

by fraud, coercion, or other inproper conduct of any party in
interest. The board nay, upon cause shown, extend the tine
provided in this article for taking such appeal or for the
filing of an answer or other pleading.

(b) In any such appeal the board may disregard the findings

of fact of the referee if not supported by sufficient, conpetent

and substantial evidence and if it deem proper nay hear other

evi dence, and nmay substitute for the findings of the referee

such findings of fact as the sufficient, conpetent and

substanti al evidence taken before the referee and the board, as

her ei nbef ore provi ded, may, in the judgnent of the board,
require, and may make such [di sal |l owance or award of

conpensati on or other order] adjudication as the facts so

[founded] found by it nay require.
Section 19. Sections 438 and 440 of the act, added February
8, 1972 (P.L.25, No.12), are anended to read:
Section 438. (a) An enployer shall report all injuries

recei ved by enployes in the course of or resulting fromtheir

19930H0730B0794 - 44 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

enpl oynment imrediately to the enployer's insurer. If the
enpl oyer is self-insured such injuries shall be reported to the
person responsi bl e for managenent of the enployer's conpensation
program

(b) An enployer shall report such injuries to the Departnent
of Labor and Industry by filing directly with the departnent on
the formit prescribes a report of injury within forty-eight
hours for every injury resulting in death, and mailing within
[three] ten days after the date of injury for all other injuries
except those resulting in disability continuing | ess than the
day, shift, or turn in which the injury was received. A copy of
this report to the departnment shall be mailed to the enployer's
insurer forthwth.

(c) Reports of injuries filed with the departnent under this
section shall not be evidence against the enpl oyer or the
enpl oyer's insurer in any proceeding either under this act or
ot herwi se. Such reports may be made avail abl e by the depart nent
to other State or Federal agencies for study or informational
pur poses.

Section 440. (a) |In any contested case where the insurer

has contested liability in whole or in part, including contested

cases involving petitions to term nate, reinstate, increase,

reduce or otherwi se nodi fy conpensati on awards, agreenments or

ot her paynent arrangenents or to set aside final receipts, the

enpl oye or his dependent, as the case nay be, in whose favor the
matter at issue has been finally determ ned shall be awarded, in
addition to the award for conpensation, a reasonable sum for
costs incurred for attorney's fee, w tnesses, necessary nedi cal
exam nation, and the value of unreinbursed lost tine to attend

t he proceedi ngs: Provided, That cost for attorney fees may be
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excl uded when a reasonabl e basis for the contest has been
established[: And provided further, That if].

(b)Y |If counsel fees are awarded and assessed agai nst the

i nsurer or enployer, then the referee nust nake a finding as to

the anpbunt and the |l ength of tine for which such counsel fee is

payabl e, based upon the conplexity of the factual and | egal

i ssues involved, the skill required, the duration of the

proceedi ngs and the tine and effort required and actual ly

expended: |If the insurer has paid or tendered paynent of

conpensati on and the controversy relates to the anount of
conpensati on due, costs for attorney's fee shall be based only
on the difference between the final award of conpensation and
t he conpensation paid or tendered by the insurer.

[In contested cases involving petitions to term nate,
reinstate, increase, reduce or otherw se nodify conpensati on
awar ds, agreenents or other paynment arrangenents or to set aside
final receipts, where the contested issue, in whole or part, is
resolved in favor of the claimant, the claimant shall be
entitled to an award of reasonabl e costs as herei nabove set
forth.]

Section 20. Section 447 of the act, added May 20, 1976
(P.L.135, No.61), is anended to read:

Section 447. (a) [There is hereby created an advisory
council, to be known as the Pennsyl vania Wrknen's Conpensati on
Advi sory Council, and to be conposed of nmen and wonen with an
equal nunber of enployer, enploye, and public representatives
who may fairly be representative because of their vocation,
enpl oynment, or affiliations. The council shall consist of a
maxi mum of seven nenbers including the Secretary of the

Depart ment of Labor and Industry, who shall be an ex officio
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menber. The nmenbers of such council shall be appointed by the
secretary within thirty days of the effective date of this
anendatory act and shall serve a termof two years and unti
their successors have been appointed and qualified. The nenbers
of the council shall select one of their nunber to be chairman.
Such council shall consider and advi se the departnent upon al
matters related to the adm nistration of The Pennsyl vani a

Wor knen' s Conpensati on Act and The Pennsyl vani a Cccupati onal

D sease Act. Such council may recommend to the secretary upon
its own initiative such changes in the provisions of these acts
and the adm nistration thereof as it deens necessary and shal
make periodic reports to the secretary regarding the performance

of its duties and functions.] There is hereby created an

advi sory council, to be known as the Pennsyl vani a Wrkers'

Conpensati on Advi sory Council. The council shall be conpri sed of

no fewer than seven nenbers with at | east two nenbers bei ng

enpl oye representati ves, two nenbers bei ng enpl oyer

representati ves and two nenbers representing i nsurers. The

Secretary of Labor and I ndustry shall be an ex offici o nenber.

Menbers shall be appointed by the secretary to serve terns of

two years and until their successors have been appoi nted. The

menbers shall el ect one of their nunber to be chairman. The

council shall report to the Governor, the General Assenbly and

the secretary at | east on an annual basis on matters relevant to

the adnministration of this act, and may recomend within the

report such changes in the provisions of these acts and the

admi ni stration thereof as the council sees fit.

(b) In the performance of its duties, the council nmay hold
heari ngs, receive testinony, solicit and receive coments and

information frominterested parties and the general public and
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shall have full access to information relating to the purpose of
t hese acts. The council shall not have access to confidenti al
medi cal information pertaining to individual claimnts, but may
devel op statistical studies and surveys concerning the incidence
of occupational injuries and di seases generally.

(c) [The nmenbers of the advisory council shall serve w thout
conpensation, but shall be entitled to be reinbursed for al
necessary expenses incurred in the discharge of their duties.
The secretary shall appoint an executive secretary and such
ot her personnel as he shall deem necessary to aid the council in
the performance of its functions. The conpensati on of such
enpl oyes and the anounts allowed them and to nenbers of the
council for traveling and other council expenses shall be deened
part of the expenses incurred in connection with the
adm ni strati on of The Pennsyl vani a Wrknmen's Conpensati on and

The Pennsyl vani a Cccupational Di sease Acts.] The nenbers of the

advi sory council shall serve w thout conpensati on but shall be

entitled to be reinbursed for all necessary expenses incurred in

the di scharge of their duties. The secretary shall provide

facility, clerical and professional support as needed by the

council to performtheir duties. The conpensati on of such staff

and the anpunts all owed them and to nenbers of the council for

travel and expenses shall be deened part of the expenses

incurred in connection with the adm ni stration of this act.

Section 21. The act is anended by adding a section to read:

Section 448. (a) An insurer issuing a workers' conpensati on

and enpl oyers' liability insurance policy shall offer, upon

request, as part of the policy or by endorsenent, deducti bl es

optional to the policyholder for benefits payabl e under the

policy, subject to approval by the |Insurance Conm ssi oner and
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subject to underwiting by the insurer consistent with the

principles in clause (b). The conm ssi oner shall pronul gate at

| east three plans with varyi ng deducti bl e opti ons, the | east

anount of which shall be no | ess than one thousand doll ars

($1, 000), nor nore than two thousand five hundred doll ars

($2,500). The conmi ssioner's authority to pronul gate any such

pl ans shall not preclude an insurer from negotiati ng a

deducti ble in excess of the | argest deducti ble plan herein

aut hori zed.

(b)Y The foll owi ng standards shall govern the conm ssioner's

pronul gati on, and an insurer's offer, of deductibl e pl ans:

(1) dainmants' rights are properly protected and cl ai nants'

benefits are paid without regard to any such deducti bl e.

(2) Appropriate prem umreductions reflect the type and

| evel of any deducti bl e approved by the commni ssi oner and

sel ected by the policyhol der.

(3) Prenmiumreducti ons for deducti bles are determ ned before

application of any experi ence nodification, prem um surcharge or

premnm um di scount .

(4) Recognition is given to policyhol der characteri stics,

i ncluding size, financial capabilities, nature of activities and

nunber of enpl oyes.

(5) |If the policyhol der sel ects a deductible, the

policyholder is liable to the insurer for the deducti bl e anpunt

in regard to benefits paid for conpensabl e cl ai ns.

(6) The insurer pays all of the deducti bl e anpunt,

applicable to a conpensable claim to the person or provider

entitled to benefits and then seeks rei nbursenent fromthe

pol i cyhol der for the applicabl e deducti bl e anpunt.

(7)) Failure to rei nburse deducti bl e anounts by the
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policyholder to the insurer is treated under the policy in the

sane nanner as non-paynent of prem uns.

Section 22. The act is anended by adding articles to read:

ARTICLE VII.

LOSS COSTS RATI NG

Secti on 701. It is the intent of the General Assenbly:

(1) To protect policyholders and the public against the

adverse effect of excessive, inadequate or unfairly

di scrimnatory rates.

(2) To encourage, as the npst effective way to produce rates

that conformto the standards of paragraph (1) of this section,

i ndependent action by and reasonabl e price conpetiti on anbng

i nsurers.

(3) To provide formal requlatory controls for use if price

conpetition fails.

(4) To authorize cooperative action anong insurers in the

rat emaki ng process, and to requl ate such cooperation in order to

prevent practices that tend to bring about nonopoly or to | essen

or destroy conpetition.

(5) To provide rates that are responsive to conpetitive

mar ket conditions and to i nprove the availability of insurance

in this Conmbnweal t h.

Section 702. This article applies to workers' conpensati on

and enployer's liability insurance incidental thereto and

witten in connection therewith but shall not apply to

rei nsurance thereon.

Section 703. As used in this article:

"Classification systenl or "classificati on" neans the pl an,

system or arrangenent for recogni zing differences in exposure to

hazards anpng i ndustries, occupati ons or operations of insurance
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pol i cyhol ders.

"Conpetitive market" neans a market, except when found to be

nonconpetiti ve under the standards of section 710 of this

article.

"Departnent” means the | nsurance Departnent of the

Commpnweal t h.

"Experi ence rati ng" neans a rating procedure utilizing past

i nsurance experience of the individual policyhol der to forecast

future | osses by neasuring the policyholder's | oss experi ence

agai nst the | oss experi ence of policyholders in the sane

classification to produce a prospective premumcredit, debit or

unity nodification.

"Market" neans the interaction in this State, between buyers

and sellers of workers' conpensati on and enpl oyers' liability

i nsurance within this Conmmbnweal th pursuant to the provisi ons of

this article.

"Provision for claimpaynent” nmeans hi storical agqgreqgate

| osses projected through devel opnent to their ulti mate val ue and

through tending to a future point in tine, but excluding al

| oss adjustnent or clai m nanagenent expenses, other operating

expenses, assessnents, taxes, and profit or conti ngency

al | owances.

"Rate" or "rates" neans rate of premium policy and

menbership fee, or any other charge nade by an insurer for or in

connection with a contract or policy of insurance of the kind to

which this article applies.

"Rati ng organi zati on" neans one Oor nore organi zati ons situate

within this Conmonweal th, subject to supervision and to

exam nation by the | nsurance Comm ssi oner and approved by the

| nsur ance Conmi ssi oner as adequately equi pped to performthe
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functions specified in this article on an equitable and

i nparti al basis.

"Stati stical plan" neans the plan, system or arrangenent used

in collecting data.

"Supporting i nformati on" neans the experi ence and judgnent of

the filer and the experience or data of other insurers or

organi zations relied on by the filer, the interpretati on of any

statistical data relied on by the filer, description or nethods

used in naking the rates, and any other sinmilar infornmation

required to be filed by the | nsurance Conmni Ssi oner.

"Suppl enentary rate i nfornmati on" neans any manual or pl an of

rates, statistical plan, classification system rating schedul e,

m ni num premumpolicy fee, rating rule, rate-rel ated

underwriting rule, and any other informati on, not otherw se

i nconsi stent with the purposes of this article, prescribed by

rule of the I nsurance Conni SSi oner.

Secti on 704. In order to provide an efficient inplenmentati on

of this act and to assure fair and equitabl e treatnent of

i nsurers and i nsureds, any rate requests filed with the

departnent and pending as of the effective date of this act are

her eby di sapproved as being in conflict with this act: Provided,

That any rate request filings pending with the departnent may be

anended to neet the new | oss cost filings provisions. An

anendnent shall identify the portions of the filing relating to

| oss costs and i nclude adjustnents for the cost savi ngs

attributable to this act, and any provi sions dealing with

conpany expenses or profit are deened w thdrawn. The heari ng

record of any pending rate filing dealing with the | oss costs

portion of the filing pendi ng before the conm ssi oner nmay be

deened sufficient to adjudicate any portion of the filing not
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i npacted by the anmended filing.

Section 705. (a) The follow ng standards shall apply to the

maki ng and use of rates under this article:

(1) Rates may not be:

(i) excessive or inadequate, as defined under this article;

(ii) unfairly discrimnatory.

(2) Rates in a conpetitive market shall not be excessive.

Rates in a narket as to which the | nsurance Conmmi ssi oner has

i ssued a ruling under section 710, that a reasonabl e degree of

conpetition does not exist, are excessive if they are likely to

produce a long run profit that is unreasonably high in rel ation

to the ri sk undertaken and the services to be rendered.

(3) Arate may not be held to be i nadequate unl ess:

(i) it is unreasonably |low for the i nsurance provi ded and

conti nued use of it would endanger solvency of the insurer; or

(ii) the rate is unreasonably |ow for the i nsurance provi ded

and the use of the rate by the insurer has had or, if continued,

will have the effect of destroying conpetition or of creating

nmonopol y.

(b)Y In determ ni ng whether rates conply wi th standards under

cl ause (a), due consideration shall be given to:

(1) Past and prospective | oss experi ence within and outsi de

this Commonwealth in accordance with sound actuarial principles.

(2) Conflagration or catastrophe hazards.

(3) A reasonable margin for underwiting profit and

conti ngenci es.

(4) Dividends, savings or unabsorbed prem um deposits

allowed or returned by insurers to their policyhol ders or

menbers or subscri bers.
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(5) Past and prospecti ve expenses, both countryw de and

those specially applicable to this Commbnweal t h.

(6) Investnent incone earned or realized by insurers both

fromtheir unearned prem um and fromtheir | 0oss reserve funds.

(7) Al relevant factors within and outside this

Commpnweal t h.

(c) As to the kinds of insurance to which this article

applies, the systens of expense provisions included in the rates

for use by an insurer or group of insurers may differ fromthose

of any other insurers or groups of insurers to reflect the

requi renents of the operati ng nethods of the insurer or qgroup of

i nsurers.

Section 706. (a) Each authorized insurer shall file with

the | nsurance Conmni ssioner all rates and suppl enentary rate

i nformati on and all changes and anendnents thereof made by it

for use in this Commbnwealth by the date they becone effective.

Each rati ng organi zati on shall file with the | nsurance

Commi ssioner a filing for the provision for clai mpaynent and

such other filings as are authorized pursuant to this article.

The Secretary of Labor and |Industry shall be a nenber of the

board of directors or governi ng body of any rating organi zati on.

(b) An insurer may not nmke or issue a contract or policy of

i nsurance of the kind to which this article applies, except in

accordance with the filings which are in effect for the insurer

as provided in this article.

Secti on 707. Each filing and any supporting i nformati on

filed under this article shall, as soon as filed, be open to

public inspection. Copies may be obtai ned by any person on

request and upon paynent of a reasonabl e charge.

Section 708. (a) Each workers' conpensation insurer shal
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be a nenber of a rating organi zati on. Each workers' conpensati on

i nsurer shall adhere to the policy forns filed by the rating

organi zati on.

(b)Y (1) Every workers' conpensation insurer shall adhere to

the uni formcl assificati on system and uni form experi ence rating

plan filed with the | nsurance Conm ssi oner by the rating

organi zation to which it bel ongs.

(2) (i) Subject to the conditions of this paragraph, an

i nsurer nay devel op subcl assificati ons of the uniform

classification system upon which a rate may be nade.

(ii) Any subcl assificati on devel oped under subparagraph (i)

shall be filed with the rating organi zati on and the | nsurance

Conmi ssioner thirty days prior to its use.

(iii) |If the insurer fails to denonstrate that the data

produced under a subcl assification can be reported in a nanner

consistent with the rating organi zation's uniform stati sti cal

pl an and cl assificati on system the |nsurance Conm ssi oner shal

di sapprove the subcl assificati on.

(c) Every workers' conpensation insurer shall record and

report its workers' conpensati on experience to a rating

organi zation as set forth in the rating organi zati on's uni form

statistical plan approved by the | nsurance Conmi ssi oner.

(d) (1) Subject to the approval of the | nsurance

Conmmi ssioner, a rating organi zati on shall develop and file rul es

reasonably related to the recordi ng and reporti ng of data

pursuant to the uniform statistical plan, uniform experience

rati ng plan, and the uniformcl assificati on system

(2) Every workers' conpensation insurer shall adhere to the

approved rul es and experience rating plan in witing and

reporting its business.
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(3) An insurer may not agree with any other insurer or with

a rating organi zation to adhere to rul es which are not

reasonably related to the recordi ng and reporti ng of data

pursuant to the uniformclassification systemor the uniform

statistical plan.

(e) The experience rating plan shall have as a basis:

(1) reasonable eligibility standards;

(2) adequate incentives for |oss preventi on; and

(3) sufficient premiumdifferential so as to encour age

(f) (1) The uniform experience rating plan shall be the

excl usi ve neans of provi di ng prospective prem um adj ust nent

based upon neasurenment of the | oss produci ng characteri stics of

an i ndi vidual insured.

(2) An insurer may file a rating plan that provides for

retrospecti ve prem um adj ust nents based upon an i nsured's past

experi ence.

Section 709. (a) The |Insurance Conmi ssi oner nay investigate

and determ ne whether or not rates in this Commonweal t h under

this article are excessive, inadequate or unfairly

di scrim natory.

(b)Y In any such investigati on and determn nati on the

| nsur ance Conmi ssi oner shall give due consideration to those

factors specified in section 711.

Section 710. (a) Except as provided in clause (d), the

| nsur ance Conmi ssi oner shall review each workers' conpensati on

i nsurance filing made by a rating organi zati on or an i nsurer as

soon as reasonably possible after the filing has been nade in

order to determ ne whether it nmeets the requirenments of this

article.
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(b)Y (1) The effective date of each filing under this

article shall be the date specified in the filing. The effective

date of the filing nay not be earlier than thirty days after the

date the filing is received by the | nsurance Comm ssi oner or the

date of receipt of the informati on furni shed in support of the

filing if such supporting information i s required by the

| nsur ance Conmi SSi oner .

(2) The period during which the filing nay not becone

effecti ve may be extended by the | nsurance Conm ssi oner for an

addi ti onal period not to exceed thirty days if the | nsurance

Conmmi ssi oner gives witten notice within the period described in

paragraph (1) to the insurer or rating organi zati on whi ch nade

the filing that the | nsurance Conmni ssi oner needs additional tine

for the consideration of the filing.

(3) Upon witten application by an insurer or rating

organi zation, the | nsurance Comm ssi oner may authorize a filing

whi ch the | nsurance Comm ssi oner has revi ewed to becone

effective before the expiration of the period described in

par agraph (1).

(4) Afiling shall be deened to neet the requirenents of

this article unless di sapproved by the | nsurance Conmni SSi oner

within the period described in paragraph (1) or any extension

t her eof .

(c) Subject to approval or disapproval under clause (b), a

rati ng organi zation shall file with the | nsurance Conmi ssi oner:

(1) Workers' conpensation rates and rating plans that are

limted to provision for claimpaynent.

(2) Each workers' conpensation policy formto be used by its

(3) The uniformcl assificati on system
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(4) The uni form experience rating plan and rel ated rul es.

(5) Any other information that the | nsurance Conm SSi oner

requests relevant to the foregoing and is otherwise entitled to

recei ve under this article.

(d) |If each rate in a schedule of workers' conpensati on

rates for specific classifications of risks filed by an insurer

is not |lower than the provision for clai mpaynent contained in

the schedul e of workers' conpensation rates for those

classifications filed by a rating organi zati on under cl ause (c)

and approved pursuant to the provisions of this article, then

the schedule of rates filed by the insurer shall not be subject

to clause (b) but shall beconme effective for the purposes of

secti on 705.

(e) Notwi thstandi ng cl ause (d), the | nsurance Conm SSi oner

may i nvesti gate and eval uate all workers' conpensation filings

to determ ne whether the filings neet the requirenents of this

article.

(f) Notwi thstandi ng the provisions of section 705, the

| nsur ance Conmi Ssioner may require any insurer or rating

organi zation to conply with the requirenents of clause (b) if

the | nsurance Conmmi ssi oner has found pursuant to section 711

that a reasonabl e degree of conpetiti on does not exist within

the workers' conpensation insurance narket.

Section 711. (a) |If the Insurance Conmni ssioner finds after

a hearing that a rate is not in conpliance with section 704 or

that a rate had been set in violation of section 715, the

| nsur ance Conmi ssioner shall order that its use be di sconti nued

for any policy issued or renewed after a date specified in the

order and the order nmy prospectively provide for prenm um

adj ustnent of any policy then in force. Except as provided in
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clause (b), the order shall be issued within thirty days after

the close of the hearing or within a reasonable tine extension

as fixed by the | nsurance Conmm ssioner. The order shall expire

one year after its effective date unless rescinded earlier by

t he | nsurance Conmni SSi oner.

(b)Y (1) Pending a hearing, the |nsurance Conmn SSi oner nay

order the suspensi on prospectively of a rate filed by an insurer

and rei npose the last previous rate in effect if the | nsurance

Conmmi ssi oner has reasonabl e cause to believe that:

(i) an insurer is in violation of section 704;

(ii) unless the order of suspension is issued, certain

i nsureds will suffer irreparable harm

(iii) the hardship insureds will suffer absent the order if

suspensi on outwei ghs any hardship the i nsurer would suffer if

the order of suspension were to i ssue; and

(iv) the order of suspension will cause no substantial harm

to the public.

(2) In the event the | nsurance Conmm ssi oner suspends a rate

under this clause, the | nsurance Conmmi ssi oner nust, unl ess

wai ved by the insurer, hold a hearing within fifteen working

days after issuing the order suspending the rate. In addition,

the | nsurance Conmmi ssi oner must nake a determ nati on and i ssue

the order as to whether or not the rate should be di sapproved

within fifteen worki ng days after the close of the heari ng.

(c) (1) At any hearing to determ ne conpliance with section

704, pursuant to clause (a), the | nsurance Conm ssi oner shal

first determi ne whether a reasonabl e degree of conpetition

exists within the market, and shall give a ruling to that

effect. Al insurers operating within such market shall have the

burden of establishing that a reasonabl e degree of conpetition
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exists wiwthin that narket. The | nsurance Conm ssi oner shal

consider all relevant factors in deternmining the conpetitiveness

of the market, including:

(i) the nunber of insurers actively engaged i n providing

(ii) nmarket shares;

(iii) changes in nmarket shares; and

(iv) ease of entry.

(2) |If the Insurance Conmmi ssi oner deterni nes that a

reasonabl e degree of conpetition does not exist in the nmarket,

any i nsurer designated by the | nsurance Conm ssioner shall have

the burden of justifying its rate in such market.

(3) Al determ nati ons nade by the | nsurance Conm SSi oner

shall be on the basis of findings of fact and concl usi ons of

| aw.

(4) |If the I nsurance Conmi ssi oner di sapproves a rate, the

di sapproval shall take effect not |less than fifteen days after

his order and the | ast previous rate in effect for the insurer

shall be rei nposed for a period of one year unless the | nsurance

Conmmi ssi oner approves a rate under clause (d) or (e).

(d) Wthin one year after the effective date of a

di sapproval order pursuant to paragraph (4) of clause (a), no

rate adopted to repl ace one di sapproved under such order nmay be

used until it has been filed with the | nsurance Comm ssi oner and

not di sapproved within thirty days thereafter.

(e) Whenever an insurer has no legally effective rates as a

result of the | nsurance Conmi ssioner's di sapproval of rates, the

| nsur ance Conmi ssioner shall, on the insurer's request, specify

interimrates for the insurer that are hi gh enough to protect

the interests of all parties and nay order that a specified
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portion of the prem uns be placed in a special reserve

establi shed by the insurer. When new rates becone leqgally

effective, the | nsurance Conm ssi oner shall order the specially

reserved funds or any overcharge, in the interimrates to be

di stri buted appropriately to the insureds or insurer as the case

may be, except that refunds to policyholders that are m ni nal

may not be required.

Section 712. (a) The |Insurance Conmi ssi oner may by order

require that a particular insurer file any or all of the

insurer's rates and supplenentary rate information thirty days

prior to their effective date, if the | nsurance Conm SSi oner

finds after a hearing that the protection of the interests of

its insureds and the public in this Commonweal th requires cl oser

supervision of its rates because of the insurer's financial

condition or repetitive filing of rates which are not in

conpliance with section 704.

(b)) In the event that the waiting period is i nposed pursuant

to clause (a), the | nsurance Conmi ssi oner may extend the waiting

period for any filing for a period not exceeding thirty

addi ti onal days by witten notice to the i nsurer before the

first thirty-day peri od expires.

(c) The filing shall be approved or di sapproved during the

wai ting period, and if not di sapproved before the expiration of

the waiting period, shall be deened to neet the requirenents of

this article, subject to the possibility of subsequent

di sapproval under section 711

(d) Any insurer affected by the | nsurance Conmi SSioner's

actions may request a rehearing by the | nsurance Conm ssi oner

after the expiration of twelve nonths fromthe date of the

| nsur ance Conmi ssioner's forner order.
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Section 713. (a) (1) |If the |Insurance Conm ssi oner finds

after hearing that conpetition is not an effective requl ator of

the rates charged or that a substantial nunmber of conpani es are

conpeting irresponsi bly through the rates charged, or that there

are wi despread violations of this article, the | nsurance

Commi ssi oner may adopt a rule requiring that any subseguent

changes in the rates or supplenmentary rate informati on be fil ed

with the | nsurance Conm ssioner at |least thirty worki ng days

before they becone effective.

(2) In the event that the waiting period is i nposed pursuant

to paragraph (1), the I nsurance Conmi ssioner nmay extend the

wai ting period for a period not to exceed thirty additi onal

wor ki ng days by witten notice to the filer before the first

thirty-day peri od expires.

(b) In the event that the | nsurance Conmi ssi oner has entered

an order pursuant to paragraph (1) of clause (a), the | nsurance

Conmmi ssioner may require the filing of supporting data as the

| nsur ance Conmni ssi oner deens necessary for the proper

functioning of the rate nonitoring and requl ati ng process. The

supporting data shall incl ude:

(1) the experience and judgnent of the filer, and to the

extent the filer wishes or the | nsurance Conm SSi oner requires,

t he experience and judgnent of other insurers or rate service

organi zati ons;

(2) the filer's interpretation of any statistical data

relied upon;

(3) a description of the actuarial and statistical methods

enpl oyed in setting the rate; and

(4) any other relevant natters required by the | nsurance

Conmmi ssi oner .
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(c) A rule adopted under this section shall expire not nore

than one year after issue. The | nsurance Comm SSi oner nmay renew

it for an additional one year period after a hearing and

appropriate findi ngs under this section.

(d) Wienever a filing is not acconpani ed by the i nfornmati on

as the | nsurance Conmi ssi oner has required under clause (a), the

| nsur ance Conmi ssioner may so informthe insurer and the filing

shall be deened to be nmade when the information i s furni shed.

Section 714. (a) No rating organi zati on shall provi de any

service relating to the rates of any i nsurance subject to this

article, and no insurer shall utilize the service of such

organi zation for those purposes unless the organi zati on has

obtained a |license pursuant to this article.

(b) No rating organi zati on shall refuse to supply services

for which it is licensed in this Conmmonwealth to any i nsurer

aut hori zed to do business in this Commpbnweal th and offering to

pay the fair and usual conpensation for the services.

Section 715. (a) As used in this section, the word

"insurer" includes two or nore affiliated i nsurers:

(1) under commbn managenent; or

(2) under common controlling ownership or under other conmmbn

effective legal control and in fact engaged in joint or

cooperative underwiting, investnent nanagenent, narketing,

servicing or adm ni stration of their business and affairs as

i nsurers.

(b) An insurer or rating organi zati on nay not:

(1) nonopolize or attenpt to nonopolize, or conbi ne or

conspire with any other person or persons, or nonopolize the

busi ness of insurance of any kind, subdivision, or class

thereof;

19930H0730B0794 - 63 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(2) aqgree with any other insurer or rating organi zation to

charge or adhere to any rate, although insurers and rating

organi zati ons may conti nue to exchange statistical information;

(3) nmmke any agreenent with any other insurer, rating

organi zati on or other person to unreasonably restrain trade;

(4) nmake any agreenent with any other insurer, rating

organi zati on, or other person where the effect of the aqgreenent

may be substantially to | essen conpetition in the busi ness of

i nsurance of any kind, subdivision, or class; or

(5) nmke any agreenment with any other insurer or rating

organi zation to refuse to deal with any person in connection

with the sale of insurance.

(c) An insurer may not acquire or retain any capital stock

or assets of, or have any common nanagenent with, any other

insurer if such acquisition, retention, or conmbn nmanagenent

substantially | essens conpetition in the busi ness of insurance

of any ki nd, subdivision, or class.

(d) A rating organi zati on or nenber or subscri ber thereof

may not interfere with the right of any insurer to make its

rates i ndependently of that rating organi zati on or to charge

rates different fromthe rates nade by that rating organi zati on.

(e) Except as required under section 708, a rating

organi zati on may not have or adopt any rul e or exact any

agreenent, formulate or engage in any program whi ch woul d

requi re any nenber, subscri ber or other insurer to:

(1) wutilize sone or all of its services;

(2) adhere to its rates, rating plan, rating systens,

underwriting rul es; or

(3) prevent any insurer fromacting i ndependently.

Section 716. Any rate in violation of section 715 shall be
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di sapproved by the | nsurance Comm ssi oner in accordance with the

procedures prescribed in section 711, and each violator shall be

subject to the penalties provided in section 722.

Section 717. The | nsurance Comm SSioner nmay nmi ntai n an

action to enjoin any violation of section 715.

Secti on 718. Not wi t hst andi ng any ot her provision of this

article, upon witten application of an insurer stating its

reasons therefor, acconpanied by the witten consent of the

i nsured or prospective insured, filed with and approved by the

| nsurance Conmi ssioner, a rate in excess of that provided by a

filing otherwi se applicable may be used as to any specific risk.

Section 719. (a) Each rating organi zati on and every insurer

to which this article applies which nmakes its own rates shal

provide within this Conmmbnweal th reasonabl e neans wher eby any

person aqggri eved by the application of its rating system nay be

heard in person or by the person's authorized representati ve on

the person's witten request to revi ew the manner in which such

rati ng system has been applied in connection with the insurance

afforded the agqgri eved person.

(b)Y |If the rating organi zation or insurer fails to grant or

rej ect the aggri eved person's request within thirty days after

it is nade, the applicant nay proceed in the sane manner as if

the applicati on had been reject ed.

(c) Any party affected by the action of that rating

organi zation or insurer on the request nay, within thirty days

after witten notice of that action, nmke application, in

witing, for an appeal to the | nsurance Conmi ssi oner, setting

forth the basis for the appeal and the grounds to be relied upon

by the applicant.

(d) The | nsurance Conmi ssi oner shall review the application,
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and if the | nsurance Conmi ssioner finds that the application is

made in good faith, and that it sets forth on its face grounds

whi ch reasonably justify holding a hearing, the | nsurance

Commi ssi oner shall conduct a hearing held on not | ess than ten

days' witten notice to the applicant and to the rating

organi zation or insurer. The |Insurance Conm SsSioner, after

hearing, shall affirmor reverse the action.

Section 720. (a) Cooperation anong rating organi zati ons or

anong rating organi zati ons and i nsurers in ratenmaking or in

other matters within the scope of this article is authorized, if

the filings resulting fromthat cooperation are subject to al

the provisions of this article which are applicable to filings

(b)Y The | nsurance Conmi ssioner may revi ew these cooperative

activities and practices, and if, after hearing, the | nsurance

Commi ssi oner finds that any activity or practice is unfair,

unr easonabl e, or otherwi se i nconsistent with this article, the

| nsur ance Conmi Sssioner nmay i ssue a witten order specifying in

what respects that activity or practice is unfair, unreasonabl e,

or otherwi se inconsistent with this article, and requiring the

di sconti nuance of that activity or practice.

Section 721. (a) A person or organi zation may not wilfully

wi thhold information fromor knowi ngly give fal se or m sl eadi ng

informati on which will affect the rates or prenm uns chargeabl e

under this article to:

(1) the | nsurance Conmi ssi oner; or

(2) any rating organi zati on or any i nsurer.

(b)Y A violation of this section shall subject the one who

commts that violation to the penalties provided in section 722,

and anyone who violates this section with intent to deceive
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commts perjury, and is subject to prosecution therefor in a

court of conpetent jurisdiction.

Section 722. (a) Any person, organi zation, or insurer found

by the | nsurance Conmi ssi oner after notice and hearing to be

quilty of a violation of any provision of this article,

i ncluding a requl ati on of the | nsurance Conni ssi oner adopted

under this article may be ordered to pay a penalty of five

hundred doll ars ($500) for each violation. Upon finding such

violation to be wilful, the | nsurance Comm SSi oner nmay i npose a

penalty of not nore than one thousand dollars ($1,000) for each

such violation in addition to any other penalty provi ded by | aw.

The | nsurance Conmmi ssioner has the right to suspend or revoke or

refuse to renew the |license of any person, organi zation, or

i nsurer for violation of any of the provisions of this article.

(b)Y The | nsurance Conmi ssi oner nay deterni ne when a

suspensi on or revocation of license will becone effective, and

t he suspensi on or revocation shall remain in effect for the

period fixed by the | nsurance Conm ssi oner unl ess the | nsurance

Conmmi ssi oner nodifies or resci nds the suspensi on or revocati on,

or until the order upon which the suspensi on or revocation is

based is nodified or reversed as the result of an appeal

t her ef rom

(c) A fine may not be inposed nor a |license suspended or

revoked by the | nsurance Conmni ssi oner except upon witten order

stating the | nsurance Conm ssioner's findings, nade after a

hearing held on not |ess than ten days' witten notice to the

person, organi zation, or insurer specifying the all eged

vi ol ati on.

Section 723. All decisions and findings of the |nsurance

Conmmi ssi oner under this article shall be subject to judicial
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review in accordance with 2 Pa.C.S. (relating to adm ni strative

| aw and procedure).

Secti on 724. Insurers and the rating organi zati on are not

required to imedi ately refile rates inplenented before the

effective date of this article. Any nenber of a rating

organi zation is authorized to continue to use all rates and

devi ations filed or approved for its use until the insurer nakes

its own filing to change its rates in accordance with this

article, provided however that such filing shall be nade no

| ater than one hundred twenty days after the effective date of

the first filing by the applicable rating organi zati on pur suant

to this article. The rating organi zati on shall nake its first

filing for provision for claimpaynent pursuant to the

provisions of this article on or before thirty days after the

effective date of this article.

ARTICLE VIII.

SELF- | NSURANCE POCLI NG

Section 801. The foll owing words and phrases when used in

this article shall have the nmeanings given to themin this

section unless the context clearly indicates otherw se:

"Actuarially appropriate | oss reserves" shall nmean those

reserves needed to pay known cl ains for conpensati on and

expenses associ ated therewith and clains for conpensati on

i ncurred but not reported and expenses associ ated therew th.

"Adm ni strator” neans an individual, partnership or

corporation engaged by a fund's plan conmttee to carry out the

policies established by the plan commttee and to provi de day-

t o-day managenent of the fund.

"Commi ssi oner"” neans the | nsurance Conni SSi oner.

"Conpensati on" includes conpensati on paid under this act or
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the Cccupati onal D sease Act.

"Departnent” nmeans the Departnent of Labor and | ndustry of

t he Conmmopnweal t h.

"Enpl oyer" neans an enpl oyer as defined in section 103 of

this act or as defined in section 103 of the Occupati onal

Di sease Act, where applicabl e.

"Excess i nsurance" neans i nsurance, purchased from an

i nsurance conpany appropri ately approved or authorized or

licensed in this Commonweal th covering | osses in excess of an

anount establi shed between the group and the i nsurer up to the

limts of coverage set forth in the i nsurance contract on a

specific per occurrence or per accident or annual aggregate

"Fund" nmeans a group sel f-insurance fund organi zed by

enpl oyers to pool workers' conpensation liabilities and approved

by the departnent under the authority of this act. A fund shal

not be deened to be an insurer or insurance conpany and shal

not be subject to the provisions of the i nsurance | aws and

requl ati ons, except as specifically otherw se provi ded herein.

"Honbgeneous enpl oyer" neans enpl oyers who have been assi gned

to the sanme classification series for at | east one year or are

engaged in the sane or simlar types of business, including

political subdivisions.

"]l ndependent actuary" neans a nenber in good standi ng of the

Casual ty Actuarial Society and a nenber in good standing of the

Aneri can Acadeny of Actuaries who has been identified by the

Acadeny as neeting its qualification standards for signing

casualty | oss reserve opinions. Said actuary nust not be an

officer, director or enploye of the fund or a nenber of the fund

for which he or she is providing reports, certifications or
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servi ces.

"I nsol vent fund" neans the inability of a fund to pay its

outstanding liabilities as they mature, as may be shown either

by an excess of its required reserves and other liabilities over

its assets or by not having sufficient assets to reinsure all of

its outstanding liabilities after paying all accrued cl ai ns owed

"Pernmit" neans the docunent issued by the departnment to a

fund which authorizes the fund to operate as a fund under the

provi sions of this act.

"Plan comm ttee" neans a conmittee conposed of

representati ves of each enpl oyer participating in a fund.

"Political subdivision" neans any county, city, borough,

i ncorporated town, township, school district, vocational school

district and county institution district, nunicipal authority or

other entity created by a political subdivision pursuant to | aw.

"Security" neans surety bonds, cash, negoti able securities of

the United States Governnent or the Commopbnweal th or ot her

negoti abl e securities, such as letters of credit, acceptable to

the | nsurance Departnent which are posted by the fund to

guaranty the paynent of conpensati on.

"Sur pl us" neans that anpunt of noneys found in the trust to

be in excess of all fixed costs and incurred | osses attri buted

to the pool net any occurrence or aggregate excess insurance.

"Trust" nmeans a witten contract signed by the nenbers of the

fund which separates the | egal and equitable rights to the

nmoneys held by an i ndependent trustee as a fiduciary for the

benefit of enpl oyes of enpl oyers participating in the fund.

Section 802. (a) Enployers shall be permtted to pool their

liabilities under this act and the Occupati onal D sease Act and
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their enployers' liability through participation in a fund

approved by the departnent.

(b) A group of honpbgeneous enpl oyers nay be approved by the

departnent to act as a fund if the proposed group:

(1) Includes five or nore honbgeneous enpl oyers.

(2) |Is conprised of at |east five nenbers of which each have

been enpl oyers for at | east three each years prior to the filing

of the group's application.

(3) Has been created in good faith for the purpose of

becom ng a fund.

(4) Has, except for political subdivisions, an aggregate net

worth of the enpl oyers participating cal cul ated according to

general ly accepted accounting princi ples which equals or exceeds

one nmllion dollars or such anount as nay be adjusted and

pronul gated annually by the departnent and published in the

Pennsyl vania Bulletin to take effect January 1 of each year.

(5) Has a conbi ned annual payroll of fund nenbers nmultiplied

by the rate utilized by the State Whrknen's | nsurance Fund whi ch

is equal to or greater than $500, 000 as adjusted annually by the

percentage i ncrease in the Statew de average weekly wage or such

anount as may be adjusted and pronul gated annually by the

departnent and published in the Pennsylvania Bulletin to take

effect January 1 of each year.

(6) CQuarantees benefit |levels equal to those required by

this act and the Qccupati onal D sease Act.

(7) Denpnstrates sufficient aggregate fi nancial strength and

liquidity to assure that all obligations under this act and the

Cccupati onal Di sease Act will be net as required by that act and

proposes a plan for the pronpt paynment of such benefits.

I nformati on docunenti ng an i ndi vi dual nmenber's fi nanci al

19930H0730B0794 - 71 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

strength and liquidity shall be presented to the departnent upon

the departnment's request or with the application as required by

t he depart nent.

(8) Executes a trust agreenent under whi ch each nenber

agrees to jointly and severally assune and di scharge the

liabilities arising under this act and the Qccupati onal Di sease

Act of each and every party to such agreenent.

(9) Files with the departnent the proposed trust agreenent.

(10) Provides for excess insurance with retenti on amounts in

such anpunt as the departnment deens acceptable on a single

acci dent (single occurrence) and agqgreqgate excess basis. The

departnent may wai ve the requirenent for one or both types of

excess insurance if convinced that the fund's financial strength

is sufficient to assure paynent of its obligati ons under this

act and the Occupati onal D sease Act.

(11) Provides security in a form and anount prescri bed by

t he depart nent.

(12) Provides letters of intent from prospective fund

menbers and evi dence that each prospective nenber:

(i) Has never defaulted on conpensati on due under this act

or the Cccupati onal D sease Act as an individual self-insurer.

(ii) Has not been delinquent in paynent of or cancel ed for

nonpaynent of workers' conpensation premuns for a period of at

| east two years prior to application.

(iii) Has not been found to have viol ated section 305 or

section 435 of this act or the Cccupati onal Di sease Act as an

i ndi vi dual sel f-insurer

(iv) Has not been and is not in default on or owes noney

assessed under this act or the Occupati onal D sease Act.

(13) Provides that the fund will initiate and maintain a
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| oss prevention and safety program of the nature and extent that

woul d be required of nmenbers under the provisions of this act,

the Cccupati onal D sease Act or requl ati ons pronul gat ed

her eunder.

(14) Provides for assessnent upon enployers participating in

the fund to establish and maintain actuarially appropriate | oss

reserves and a plan for paynent of such assessnents.

(15) Provi des proof of conpetent personnel and anpl e

facilities within its own organi zation with respect to cl ai ns

admi ni stration, underwiting matters, | oss preventi on and safety

engi neering or presents a contract with a reputabl e service

conpany to provide such assi st ance.

(16) W©Meets the other criteria established by this act or by

t he departnment pursuant to requl ati ons pronul gated under this

act or the Occupati onal D sease Act.

(c) Each application for approval of a fund shall be

acconpani ed by a nonrefundabl e fee of one thousand doll ars,

payable to the departnent which shall be deposited in the

Wor knen' s Conpensati on Adm ni strati on Fund.

Section 803. (a) (1) The departnent shall, in accordance

with section 802, review, approve or di sapprove fund

applicati ons under such rules and requirenents relating to

appl i cati ons under section 305 of this act and the Cccupati onal

Di sease Act as may be applicable and such rul es and regul ati ons

as are specifically adopted with regard to fund applicati ons.

(2) During the pendency of the processi ng of any fund

application, the group of enployers shall not operate as a fund.

(b) Pernmits shall identify an annual reporting period for

the fund as establi shed by the departnent.

Section 804. All pernmits issued under this article shal
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remain in effect unless termnated at the request of the fund or

revoked by the departnent.

Section 805. (a) |If at any tinme the fund is found to be

i nsolvent, fails to pay any required assessnents under this act

or the Cccupati onal D sease Act, or fails to conply with any

provi sion of this act or the Cccupati onal D sease Act or with

any rul es promul gated thereunder, the departnent may revoke its

pernmit after notice and opportunity for a hearing.

(b)) In the case of revocation of a pernmit, the departnent

may require the fund to insure or reinsure all incurred

liability with an authorized insurer. Al fund nenbers shal

i mmredi ately obtain coverage required by this act.

Section 806. (a) Menbers of said fund shall pay a m ni num

of twenty-five per centumof their annual assessnent into the

fund on or before the inception of the fund. The bal ance of the

annual assessnments shall be paid to the fund on a nonthly,

quarterly or sem annual basis as required by the fund' s byl aws

and approved by the departnent.

(b)Y Each nenber's annual assessnent to the fund shall equal

such nenber's annual payroll tines the applicable rates utili zed

by the State Worknmen's | nsurance Fund mi nus the prem um di scount

specified in Schedule Y as approved by the conmm ssi oner.

Di vi dends nay be returned to nenbers in accordance with section

809.

(c) Nothing contained in this section shall preclude the

assessnent and paynent of suppl enental assessnents as provi ded

in section 810.

Section 807. After the final pernit approval date of the

fund, prospective new nenbers of the fund shall subnmt an

application for nenbership to the fund's plan conmittee or
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administrator in a form approved by the departnent. Thi s

application shall include an agreenent of joint and sever al

liability as required in section 803. The adnini strator or plan

comm ttee may approve the application for nenbershi p pursuant to

the byl aws of the fund. The applicati on approved by the fund

shall be filed with the departnent. The fund shall retain the

authority to reject any applicant.

Section 808. (a) |Individual nenbers nay elect to terninate

their participation in a fund or be subject to cancell ati on by

the fund pursuant to the byl aws of the fund for nonpaynent of

prem um or other violations. Any nenber withdrawing froma fund

or nenber term nated by the fund for nonpaynent of assessnents

shall remain fully obligated for clains incurred during the

period of its nenbership in accord with fund byl aws, incl uding,

but not limted to, anounts owed as annual or suppl enent al

assessnents. Notice of term nati on of any partici pant shall be

filed with the fund. The fund shall attach any such notices of

termnation to the renewal application filed with the

depart nent.

(b)Y The fund shall notify the departnent i nmediately if

term nation of a nenber causes the fund to fail to neet the

requi renents of clause (b) of section 802. Wthin fifteen days

of the notice of withdrawal or decision to expel, the fund shal

advi se the departnent of its plan to bring the fund into

conpliance with clause (b) of section 802. If the plan does not

bring the fund into conpliance with the requirenents, the

departnent shall imediately review and revoke its pernit.

(c) The departnent shall not grant the request of any fund

to termnate its permt unless the fund has i nsured or reinsured

all incurred workers' conpensati on obligations with an
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aut hori zed i nsurer under an agreenent filed with and approved in

witing by the departnment. These obligati ons shall include both

known cl ai n8 and expenses associated therewith and cl ai ns

i ncurred but not reported and expenses associ ated therew th.

These sane requirenents shall apply where the departnent revokes

Section 809. Any fund may return to its nenbers divi dends

based upon the recommendati on of an i ndependent actuary.

Di vi dends shall not be returned if the paynent of such divi dends

would inpair the fund's ability to neet its obligati ons under

this act or the Occupational Di sease Act, nor shall dividends be

returned prior to the beqginning of the thirteenth nonth

followi ng the expiration of the precedi ng annual reporting

period. The initial dividend paynent for any annual reporting

peri od shall not exceed thirty per centum of the surpl us

avai |l able for the applicable annual reporting period. The fund

may, however, seek annual approval for paynent of dividends from

the surplus remaining fromany annual reporting peri od which has

been conpleted for at | east twenty-five nonths or | onger and nay

i ncl ude such dividend paynents with initial dividend paynents

fromthe subsequent annual reporting peri od.

Section 810. (a) |If the assets of a fund are at any tine

i nsufficient to enable the fund to di scharge its | egal

liabilities and other obligations and to naintain the

actuarially appropriate | oss reserves required of it under

par agr aph (14) of cl ause (b) of section 802, the fund shal

forthwith make up the deficiency or | evy an assessnent upon the

fund nenbers for the anpbunt needed to nmake up the defi ci ency.

(b)) In the event of a deficiency in any annual reporting

peri od, such deficiency shall be made up i nmedi ately, either
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fromsurplus froma year other than the current year, assessnent

of the fund nenbers if ordered by the fund or such alternate

met hod as the departnent nay approve or direct.

(c) |If the fund fails to assess its nenbers or to otherw se

make up such deficit within thirty days the departnent shal

order it to do so.

(d) If the fund fails to nake the required assessnent of its

menbers within thirty days after the departnent orders it to do

so, or if the deficiency is not fully made up within si xty days

after the date on whi ch such assessnent is nmade or within such

| onger period of time as nay be specified by the departnent, the

fund shall be deened to be insol vent.

(e) The departnent shall proceed agai nst an i nsol vent fund

in the sane manner as the departnent woul d proceed agai nst an

i nsurer under Article | X

(f) In addition, in the event of the |liquidation or default

of a fund, the departnent may | evy an assessnent upon the fund

menbers for such an anount as the departnent determ nes to be

necessary to discharge all liabilities of the fund including the

reasonabl e cost of |iquidation and shall deposit such

assessnents into the Sel f-insurance Guaranty Fund for

di stribution and paynent by the Guaranty Fund as provided for in

Article | X

Section 811. The annual assessnment of each fund menber shal

be based upon the annual payroll of fund nenbers nultiplied by

the rates as utilized by the State Worknen's | nsurance Fund for

menbers ni nus any premnm um di scounts. A fund may deviate from

these rates and establish its own rates with the approval of an

i ndependent actuary and the departnent.

Secti on 812. Each fund shall request classifications for its
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partici pants fromthe bureau or bureaus approved by the

commi ssi oner and shall utilize those classifications nmaki ng

assessnents based upon rates as utilized by the State Worknen's

| nsurance Fund for such classification except as provided in

section 811. The fund shall pay the appropriate bureau a

r easonabl e charge, approved by the departnent, for this service.

The fund may appeal classifications as provided in the

appli cabl e secti ons of the |nsurance Conpany Law of 1921, for

ot her enpl oyers.

Secti on 813. Each fund nmay i nvest any surpl us nobneys not

needed for current obligations in United States Gover nnent

obligations, United States Treasury Notes, investnment share

accounts in any savings and | oan associ ati on whose deposits are

i nsured by a Federal agency and certificates of deposit issued

by a duly chartered commerci al bank. Deposits in savings and

| oan associ ati ons and commerci al banks shall be limted to

institutions in this Commpbnweal th and shall not exceed the

federally insured anpbunt in any one account. |nvestnents nay

also be made in any pernmitted i nvestnents of capital or surplus

of stock casualty i nsurance conpanies set forth in section 602

or 603 of the Insurance Conpany Law of 1921, as may be

aut hori zed by requl ati on approved by the conm SSi oner.

Section 814. (a) Funds approved under this article shal

pur chase excess i nsurance by reason of any single accident or

any single occurrence as provided in section 653 of the

| nsur ance Conpany Law of 1921, and aggregate excess i nsurance.

The departnment nay waive the requirenent for either single

acci dent (single occurrence) or aggregate excess insurance or

the requirenment for both single accident (single occurrence) and

aggr egat e _excess i nsurance.
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(b) A policy of insurance by an insurance carrier nay

i ncl ude provisions for aggregate excess insurance in addition to

the single accident (single occurrence) excess i nsurance which

is authori zed under section 653 of the | nsurance Conpany Law of

Section 815. (a) A report shall be prepared by each fund

for each annual reporting period and shall be filed with the

departnent and nmade avail able to each fund nenber

(b) The information contained in the annual report shal

i nclude, for each nmenber of the fund and the fund itself:

(1) Summary | oss reports.

(2) An annual statenent of the financial condition of the

fund prepared by a certified public accountant and perforned in

accordance with generally accepted accounti ng pri nci pl es.

(3) Reports of outstanding liabilities showi ng the nunber of

clains, anpunts paid to date and current reserves as certified

by an i ndependent actuary.

(4) Such other information as required by requl ati on of the

departnent as may be applicable to applicants for self-insurance

under section 305 of this act and the Occupati onal Di sease Act

or regulations in regard to fund applications.

(c) The annual report shall be acconpani ed by a one thousand

dol |l ar eval uati on f ee.

(d) The departnent nmay, at any tinme, exanine the affairs,

transacti ons, accounts, records and assets of a fund and the

fund shall nmake all such itens as are needed for such

exam nation avail able to the departnent. The departnent shal

bill the fund for the reasonabl e costs associated with such

exani nati ons.

(e) If at any tinme there is a change in the fund, during an
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annual reporting period other than as set forth in secti on 808,

that affects the ability of the fund to conply with the

requi renents of clause (b) of section 802, the fund shall notify

the department of the change within thirty days after such

Secti on 816. Each fund shall be assessed annually by the

departnent in a |i ke nmanner and anount as other insurers or

self-insurers are now or hereafter assessed under this act and

the Cccupati onal D sease Act and shall pay such assessnent in

accordance with this act and the Occupati onal D sease Act. Al

contri butions received in accordance with this section shall be

deposited into the appropriate fund as required by the

appli cabl e provi si on of | aw.

Section 817. Any qgroup of five honbgeneous enpl oyers who

will provide to the fund an annual vol ume of prenm um of at | east

five hundred thousand dollars ($500,000) and who desire to

becone subscribers as a qroup to the State Worknen' s | nsurance

Fund for the purpose of insuring therein their liability to

those of their enpl oyes and any group of enpl oyers who shal

desire to beconme subscribers as a group to the said fund for the

pur pose of insuring therein their liability for all sunms. Such

group shall becone legally obligated to pay any enpl oye as

damages because of bodily injury by acci dent or disease,

i ncluding death at any tine resulting therefrom sustai ned by

such enpl oye arising out of and in the course of his enpl oynent,

shall make a witten application for subscription for group

i nsurance to the said board. Such applicati on shall designate

the nane of the group subscri ber and shall include such

i nformati on as determ ned by the board as will allow the board

to identify the enpl oyers and to adequately assess ri sks and
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prem uns to be charged to enpl oyers to be insured by the fund

under the group subscri ption.

Section 818. The departnent is authorized to pronul gate

rules and requl ati ons for the adm ni strati on and enforcenent of

this article.

ARTI CLE | X.

SELF- | NSURANCE GUARANTY FUND

Section 901. The foll owing words and phrases when used in

this article shall have the nmeani ngs given to themin the

section unless the context clearly indicates otherw se:

"Conpensati on" neans benefits paid pursuant to secti ons 306

"Enpl oyer" neans a self-insured enpl oyer or the enpl oyer as

defined in this act.

"@Quaranty Fund" or "fund" neans the Self-I|nsurance Guaranty

Fund established in section 902 for injuries and exposures

occurring on or after July 1, 1992.

"Security" neans surety bonds, cash, negoti able securities of

the United States Governnent or the Commopnweal th or ot her

negoti abl e securities, such as letter of credit, acceptable to

the | nsurance Departnent which are posted by the fund to

guaranty the paynent of workers' conpensati on benefits.

"Sel f-insurer"” neans an enpl oyer exenpted under secti on 305

or a group self-insurance fund pernitted to operate under

Article VIII.

Section 902. (a) (1) There is hereby established a speci al

fund to be known as the Sel f-1nsurance Guaranty Fund.

(2) The fund shall be nmaintained as two di stinct custodi al

accounts in the State Treasury as separate and di sti nct accounts

subject to the procedures and provisions set forth in this
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article.

(b)Y The npneys in each custodial account shall consi st of

security and assessnents, as defined in section 907 and i nterest

accunul at ed t her eon.

(c) The admi nistrator shall establish and maintain the

followi ng two di stinct and separate custodi al accounts. The

noneys and ot her assets in each account are not to be comni ngl ed

or used to pay clains fromthe other account.

(1) Custodial account for self-insured enpl oyers for the

excl usi ve benefit of clains arising fromdefaulting individual

sel f-i nsured enpl oyers.

(2) Custodial account for self-insurance pooling as defined

under section 801 for the exclusive benefit of clains arising

fromdefaulti ng nenbers of pooling arrangenments.

(d) The secretary shall be the adm nistrator of the fund and

shall have the power to coll ect, dispense and di sperse nobney

fromthe fund.

Section 903. The fund shall be nmai ntai ned to make paynents

to any claimant or his dependents upon the default of the self-

insurer liable to pay conpensati on due under this act and the

Cccupati onal Di sease Act or costs associ ated therewith and shal

be mai ntained in an anount sufficient to pay such conpensati on

and costs or reasonably anticipated to be needed by virtue of

default by self-insurers.

Section 904. (a) Wen a self-insurer fails to pay

conpensati on when due, the departnent shall determn ne the

reasons for such fail ure.

(b)Y |If the departnment determnes that the failure to pay

conpensation is due to the self-insurer's financial inability to

pay conpensation, the departnent shall notify the self-insurer

19930H0730B0794 - 82 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

of sane and direct conpensation to be paid within fifteen days

of such noti ce.

(c) |If the self-insurer fails to pay the conpensati on as

directed and within the tine set forth in this section, the

departnent shall declare the self-insurer in default.

(d) Wienever the departnent determ nes that a default has

occurred it shall:

(1) Investigate the circunstances surroundi ng the default,

t he anpunt of security available and the ability of the self-

insured to cure the defaul t.

(2) Determ ne whether the liabilities of the self-insurer

for conpensati on exceed or are |less than the security:

(i) If the liabilities are |less than the security, the

departnent shall denmand the custodi an of the security utilize

the security to cure the default and the departnent shal

nmonitor the situation to insure that conpensation is paid as due

under this act or the Cccupati onal Di sease Act.

(ii) If at any tinme the liabilities exceed or can reasonably

be expected to exceed the security, in the opinion of the

departnent, the departnent may order paynent of the security

into the fund's appropri ate custodi al account, and shall order

paynent fromthe Guaranty Fund, as appropriate, to cure the

default and insure that conpensation is paid as due under this

act or the Occupati onal D sease Act.

Section 905. (a) Wen paynents are ordered fromthe

Guaranty Fund's appropri ate custodi al account, the fund assunes

the rights and obligations of the self-insurer under this act or

the Cccupati onal D sease Act with regard to the paynent of

conpensati on and shall have and nmay exercise the rights set

forth in this section.
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(b)Y The Guaranty Fund shall have the right to:

(1) Institute and prosecute | egal acti on agai nst any self -

i nsurer and each and every nenber of a fund, jointly and

severally, on behalf of the enpl oyees of the self-insured

enpl oyer or fund nenbers' enpl oyees and their dependents to

requi re the paynent of conpensation and the performance of any

other obligations of the self-insurer under this act or the

Cccupati onal Di sease Act.

(2) Appear and represent the Guaranty Fund i n any

proceedi ngs i n bankruptcy i nvolving the self-insurer on whose

behal f paynents were nmade, including the ability to appear and

nove to |lift any stay orders affecti ng paynent of conpensati on.

(3) Obtain, in any manner or by the use of any process or

procedure, including, but not limted to, the commencenent and

prosecuti on of | egal action, reinbursenent froma self-insurer

and its successors, assigns and estate all npbneys paid on

account of the self-insurer's obligati on assuned by the fund,

i ncluding, but not linmted to, rei nbursenent for al

conpensation paid as well as reasonable adm nistrati ve and | egal

costs associated with such paynent.

(4) Purchase reinsurance and take any and all other action

whi ch effects the purpose of the Guaranty Fund.

Section 906. (a) (1) Security or funds from security

denmanded and paid to the departnent under section 904 shall be

deposited into the Guaranty Fund.

(2) These funds and i nterest thereon shall be segregated in

i ndi vi dual custodi al accounts within the Guaranty Fund by the

cust odi an and mai ntai ned solely for the paynent of conpensati on

or costs associ ated therewith upon order of the departnent to

the enpl oyes of the defaulting self-insurer providing the
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security fromthe appropri ate custodi al account.

(3) If there are funds fromsecurity or interest thereon

remai ning in the individual account after all outstandi ng

obligations of the insolvent self-insurer have been satisfied

and the costs of adnministrati on and def ense have been paid, such

anount as remai ns shall be returned upon order of the departnent

fromthe GQuaranty Fund individual account to the self-insurer.

(b) Assessnents made under section 907 and i nterest thereon

shall be deposited into the Guaranty Fund's appropri ate

cust odi al account.

Section 907. (a) On a date to be deternm ned by the

departnent following the effective date of this article,

enpl oyers who are self-insurers as of that effecti ve date shal

pay an initial assessnent of one-half per centum of the

conpensation paid by each self-insurer in the year precedi ng the

assessnent. Self-insurers who, prior to such effective date,

were not self-insurers, shall pay an assessnent based on one-

half per centumof their nodified manual premum for the twelve

nonths i nmedi ately prior to becom ng self-insurers.

(b)Y (1) The departnent nay, in addition to the initial

assessnent, fromtine to tine, assess each self-insurer a pro

rata share of the anmpbunts needed for the fund to carry out the

requi renents of this article.

(2) Such assessnents shall be based on the ratio that each

private self-insurer's paynents of conpensation bears to the

total conpensation paid by all self-insurers in the year

precedi ng the year of assessnent.

(3) In no event shall a self-insurer be assessed in any one

cal endar year nore than one per centum of the conpensati on paid

by that self-insurer during the previous cal endar year.
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(c) A self-insurer which ceases to be a self-insurer shal

be liable for any and all assessnents nade pursuant to this

section during the period following the date its authority to

self-insure is withdrawn, revoked or surrendered until such tine

as it has discharged all obligations to pay conpensati on whi ch

arose during the period of tinme said forner sel f-insurer was

sel f-insured. Assessnents of such a forner self-insurer shall be

based on the conpensati on paid by the forner self-insurer during

t he precedi ng cal endar year on clains that arose during the

period of tine said forner self-insurer was sel f-i nsured.

Section 908. The departnent may pronul gate rul es and

requl ations for the adnmi nistrati on and enforcenent of this

article.

ARTI CLE X

HEALTH AND SAFETY

Section 1001. (a) Al workers' conpensati on i nsurance

carriers shall provide safety consultati ons to each of their

pol i cyhol ders requesti ng such consultati ons.

(b)Y This article shall not dimnish or replace the

enpl oyer's responsibility to provi de enpl oyes a safe place to

(c) Neither the insurance carrier nor any of its agents or

enpl oyes shall incur any liability for illness or injury that

may result fromany of their activities, including any breaches

of duty or failure to act, as a result of this section.

Section 1002. (a) A safety consultation shall nean a

servi ce rendered or being rendered by an i nsurance carrier to

advi se and assi st a policyhol der, nmanagenent or an establi shed

safety consultant of an enployer in the identification,

eval uati on and control of existing and potential acci dent and
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occupati onal health problens. This service may be delivered in

person, by mail or by tel ephone, commensurate with the nature of

(b)Y Safety consultive services may i nclude the foll ow ng:

(1) On-site surveys and subsequent eval uati on of exposures

relative to enpl oyes, nmaterial, equipnent, processes and

facilities.

(2) Reconmmendations to policyholders with reference to the

control of exposures to occupati onal accident, injury and/or

illness.

(3) Training aids, prograns and materi als nade avail abl e

when these assist in the control of exposures.

(4) Consultations and advice relative to ri sk, exposures and

experi ence in the policyhol der's busi ness.

(5) Accident analysis to include a review of reported

accidents to deternm ne causes and trends.

(6) Industrial hygi ene service for the recognition and

eval uati on of chemi cal, physical, biological and ergononic

Section 1003. (a) (1) A safety consultant shall be a

graduate of a four-year accredited degree program but

experi ence in safety engi neeri ng or occupati onal health may be

substituted on a year-for-year basis for the required coll ege

(2) Persons who do not neet the qualifications set forth in

par agraph (1) may perform safety consultati ve servi ces when

wor ki ng under the supervision of a qualified safety consul tant.

(b)Y A consultant shall stay current with the advances in the

occupati onal safety and health field and i n gover nnent

requl ati ons, and is encouraged to attend, either in-house
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trai ni ng and educati on prograns or outside conferences, seninars

or educati on courses.

Section 1004. (a) The insurance carrier shall notify each

pol i cyhol der or enpl oyer of the type of safety consultive

servi ces avail able and the address of the | ocati on where these

servi ces can be requested. The notice shall also renm nd

managenent of their responsibility under applicabl e Federal and

State | aw to assure safe and heal t hful working conditi ons for

all enpl oyes.

(b)Y The specific services to be utilized shall be within the

di scretion of the insurer, but shall include considerati on of

hazard, | oss experience and size of policyhol der operations.

Section 1005. The insurer shall establish a system of

priorities to use in responding to requests for work-site

consultive services, giving first priority to enpl oyers that

have an unreasonably high actual or potential | oss experience.

Wthin thirty days of recei pt of a request, contact shoul d be

made wi th nmanagenent to arrange for provi si on of needed

servi ces.

Section 1006. (a) Follow ng conpletion of a requested on-

site consultive visit, a report should be furnished to the

pol i cyhol der or enployer. The report should i ndicate the purpose

of the visit, a sunmary of the findings, reconmendati ons

devel oped and reacti on of managenent.

(b) A record of all requests for consultive service and

action taken in response thereto should be maintai ned at the

carrier office for a nmini nrum of ei ghteen nonths.

Section 1007. (a) An insurance carrier shall have avail abl e

adequate facilities and field representatives to provide safety

consul tive services. The nunber of consultants should be
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commensurate to the hazards, | oss experi ence and size of the

pol i cyhol der's busi ness.

(b)Y Private consultants nay be used by insurance carriers

who do not have in their enploy consultants to provide the

requi red safety consultive services. The insurance carriers

shall duly informtheir policyholders of avail able services in

the sane manner as if the consultants are in their enploy. All

rules for consultant qualifications, avail able services,

response and reporting shall apply.

Section 1008. The insurer shall subnmt to the departnent the

(1) The nane of insurer

(2) The busi ness address and tel ephone nunber in the state

where consultive service nmay be required.

(3) A description of the consultive services to be

avai | abl e.

(4) The nethod to be used to deliver the consultive service.

(5) The qualifications of the consultive staff incl uding

staff training prograns.

(6) The specialized technical and professi onal services that

will be available for use in the consultive program

(7) The nane and busi ness address of any private consultants

or i ndependent contractors who will provide the required service

for the insurer.

(8) The nethod of the tinetable for notificati on of

avai |l abl e services to policyhol ders.

ARTI CLE XI.

I NSURANCE FRAUD

Section 1101. The foll owi ng words and phrases when used in

this article shall have the nmeanings given to themin this

19930H0730B0794 - 89 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

section unless the context clearly indicates otherw se:

"Attorney" neans an individual admtted by the Pennsyl vani a

Suprene Court to practice lawin this Conmbnweal t h.

"Heal th care professional" neans a person |icensed or

certified pursuant to law to performhealth care activities.

"I nsurance clainl neans a claimfor paynent or other benefits

pursuant to an i nsurance policy or agreenent for coverage of

health or hospital services.

"l nsurance policy" neans a docunent setting forth the terns

and conditions of a contract of insurance or agreenent for the

coverage of health or hospital services.

"I nsurer" neans a conpany, associ ati on or exchange defi ned by

section 101 of the | nsurance Conpany Law of 1921: an

uni ncor porated associ ati on of underwiting nenbers; a hospital

pl an corporation; a professional health services pl an

corporation; a health nmi ntenance organi zation; a fraterna

benefit society; and a self-insured health care entity under the

act of COctober 15, 1975 (P.L.390, No.111), known as the "Heal th

Care Services Ml practice Act."

"Person" neans an i ndividual, corporati on, partnershinp,

associ ation, joint-stock conpany, trust or uni ncorporated

organi zation. The termi ncludes any individual, corporation,

associ ati on, partnership, reciprocal exchange, interinsurer,

Lloyd's insurer, fraternal benefit society, beneficial

associ ati on and any other |legal entity engaged or proposing to

becone engaged, either directly or indirectly, in the busi ness

of insurance, including agents, brokers, adjusters and heal th

care plans as defined in 40 Pa.C.S. Chs. 61 (relating to

hospital plan corporations), 63 (relating to professional health

services plan corporations), 65 (relating to fraternal benefit

19930H0730B0794 - 90 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

societies) and 67 (relating to beneficial societies) and the act

of Decenber 29, 1972 (P.L.1701, No.364), known as the "Heal th

Mai nt enance Organi zati on Act." For purposes of this article,

health care plans, fraternal benefit societies and benefi ci al

soci eties shall be deened to be engaged in the busi ness of

i NsSur ance.

"Statenent" neans any oral or witten presentati on or other

evi dence of loss, injury or expense, including, but not |limted

to, any notice, statenent, proof of loss, bill of |ading,

recei pt for paynent, invoice, account, estinate of property

danmages, bill for services, diagnosis, prescription, hospital or

doctor records, X-ray, test result or conputer-generated

docunents.

Section 1102. A person commits an offense if the person does

any of the foll ow ng:

(1) Knowingly and with the intent to defraud a State or

| ocal governnent agency files, presents or causes to be filed

with or presented to the governnent agency a docunent that

contains false, inconplete or m sl eading i nformati on concer ni ng

any fact or thing nmaterial to the agency's determ nation in

approvi ng or di sapproving a workers' conpensati on i nsurance rate

filing, a workers' conpensati on transacti on or other workers'

conpensati on i nsurance action which is required or filed in

response to an agency's request.

(2) Knowingly and with the intent to defraud any i nsurer,

presents or causes to be presented to any insurer any statenent

formng a part of, or in support of, a workers' conpensati on

i nsurance claimthat contains any fal se, i nconplete or

m sl eadi ng i nformati on concerning any fact or thing material to

the workers' conpensati on insurance claim
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(3) Knowingly and with the intent to defraud any i nsurer,

assists, abets, solicits or conspires with another to prepare or

make any statenent that is intended to be presented to any

i nsurer in connection with, or in support of, a workers'

conpensati on i nsurance claimthat contains any fal se, i nconplete

or m sl eading infornmati on concerni ng any fact or thing nateri al

to the workers' conpensati on i nsurance cl aim

(4) Engages in unlicensed agent or broker activity as

defined by the act of May 17, 1921 (P.L. 789, No.285), known as

"The | nsurance Departnent Act of one thousand ni ne hundred and

twenty-one," knowingly and with the intent to defraud an i nsurer

or the public.

(5) Knowingly benefits, directly or indirectly, fromthe

proceeds derived froma violation of this section due to the

assi stance, conspiracy or urgi ng of any person.

(6) |Is the owner, administrator or enploye of any health

care facility and knowingly all ows the use of such facility by

any person in furtherance of a schene or conspiracy to viol ate

any of the provisions of this article.

(7)) Knowi ngly assists, abets, solicits or conspires with any

person who engages in an unlawful act under this section.

(8) WNMakes or causes to be nmade any knowi ngly fal se or

fraudul ent statenent with regard to entitl ement to benefits with

the intent to di scourage an i njured worker from cl ai m ng

benefits or pursuing a claim

Section 1103. (a) A |lawer nmay not conpensate or give

anything of value to a nonl awer to reconnmend or secure

enpl oynent by a client or as a reward for havi ng nade a

reconmendation resulting in enployment by a client; except that

the | awer may pay:
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(1) the reasonabl e cost of advertising or witten

communi cation as pernmitted by the rules of professional conduct;

or

(2) the usual charges of a not-for-profit | awer referra

service or other | egal service organi zati on.

Upon a conviction of an offense under this clause, the

prosecutor shall certify the conviction to the disciplinary

board of the Suprenme Court for appropriate action, including

suspensi on or di sbar nent.

(b)Y Wth respect to an i nsurance benefit or claim a health

care provider may not conpensate or qgive anything of value to a

person to reconmend or secure the provider's service to or

enpl oynent by a patient or as a reward for having nade a

reconmendation resulting in the provider's service to or

enpl oynent by a patient; except that the provider may pay the

reasonabl e cost of advertising or witten conmuni cati on as

permitted by rul es of professional conduct. Upon a conviction of

an of fense under this clause, the prosecutor shall certify the

conviction to the appropriate |licensing board in the Departnent

of State which shall suspend or revoke the health care

provider's |icense.

(c) A lawer or health care provider nmay not conpensate or

gi ve anything of value to a person for providi ng nanes,

addr esses, tel ephone nunbers or other identifying infornati on of

i ndi vi dual s seeking or receiving nedical or rehabilitati ve care

for accident, sickness or di sease, except to the extent a

referral and recei pt of conpensation is perntted under

appli cabl e professional rules of conduct. A person may not

knowi ngly transmt such referral information to a | awer or

health care professional for the purpose of receivVving
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conpensation or anything of value. Attenpts to circunvent this

cl ause through use of any other person, including, but not

limted to, enpl oyes, agents or servants, shall al so be

pr ohi bi t ed.
Section 1104. If an i nsurance claimis nade by neans of
conputer billing tapes or other electronic neans, it shall be a

rebuttabl e presunpti on that the person knowi ngly nade the claim

if the person has advised the insurer in witing that clains

will be submtted by use of conputer billing tapes or other

el ectroni ¢ neans.

Section 1105. (a) A person who violates section 1102 shal

be quilty of a felony of the third degree, and, upon conviction

thereof, shall be sentenced to pay a fine of not nore than fifty

t housand doll ars or double the value of the fraud, or to undergo

i mpri sonnent for a period of not nore than seven years, or both.

(b) A person who violates section 1103 shall be quilty of a

m sdeneanor of the first degree, and, upon conviction thereof,

shall be sentenced to pay a fine of not nore than twenty

t housand dol |l ars ($20, 000) or double the anmbunt of the fraud, or

(c) A health care professional or |awer who is quilty of an

of fense under section 1102 while acting on behalf of others

shall be subject to disciplinary acti on, including suspensi on or

revocation of a license or certificate or recommendati on for

di sbarnent to the Suprene Court.

Section 1106. The court may, in addition to any other

sentence aut hori zed by | aw, sentence a person convi cted of

violating this section to nake restitution under 18 Pa.C. S §

1106 (relating to restitution for injuries to person or

property).
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Section 1107. An insurer and any agent, servant or enpl oye

thereof acting in the course and scope of his enpl oynent, and

the division, acting pursuant to section 1206, shall be i nmune

fromcivil or criminal liability arising fromthe supply or

rel ease of witten or oral information to any entity duly

aut hori zed to receive such informati on by Federal or State | aw,

or by I nsurance Departnent regul ations, only if the i nfornmation

is supplied to the agency in connection with an all egati on of

fraudul ent conduct on the part of any person relating to a

violation of this article.

Secti on 1108. Nothing in this article shall be construed to

prohi bit any conduct by an attorney or law firmwhich is

expressly permtted by the Rul es of Professional Conduct of the

Suprene Court or prohibit any conduct by a health care

pr of essi onal which is expressly permtted by | aw or requl ati on.

Section 1109. (a) The district attorneys of the several

counties shall have authority to investigate and to institute

crimnal proceedings for any violation of this article.

(b)) In addition to the authority conferred upon the Attorney

CGCeneral by the act of October 15, 1980 (P.L.950, No.164), known

as the "Commonweal th Attorneys Act," the Attorney General shal

have the authority to i nvestigate and to institute crim nal

proceedi ngs for any violation of this section or any series of

such violations involving nore than one county of this

Commpnweal th or involving any county of this Commobnweal th and

another state. No person charged with a violation of this

article by the Attorney General shall have standing to chall enge

the authority of the Attorney General to investigate or

prosecute the case, and, if any such challenge is nade, the

chal | enge shall be disnissed and no relief shall be available in
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1 the courts of the Commobnwealth to the person neking the

2 challenge.

3 Section 1110. Nothing contained in this article shall be

4 construed to Ilimt the regulatory or investigative authority of
5 any departnent or agency of the Conmonwealth whose functions

6 mght relate to persons, enterprises or matters falling within
7 the scope of this article.

8 ARTICLE XII.

9 FRAUD ENFORCENMENT

10 Section 1201. The follow ng words and phrases when used in
11 this article shall have the neanings given to themin this

12 section unless the context clearly indicates otherw se:

13 "Conmmi ssioner” neans the |Insurance Conmi ssioner of the

14 Commonweal t h.

15 "Departnment” neans the | nsurance Departnent of the

16 Commonweal t h.

17 "Division" neans the Wrkers' Conpensation Fraud Enforcenent
18 Division established in section 1202.

19 Section 1202. (a) There is established within the
20 departnent a Wrkers' Conpensation Fraud Enforcenent Division to
21 enforce the provisions of Article XI and to adm nister the
22 provisions of this article.
23 (b) If, by its owm inquiries or as a result of conplaints,
24 the division has reason to believe that a person has engaged in
25 or _is engaging in an act or practice that violates Article X,
26 the division may nmeke those investigations within or outside
27 this Conmonwealth that it deens necessary to determ ne whether
28 any person has violated or is about to violate any provision of
29 Article XI, or to aid in the enforcenent of this article, and

30 nmy publish infornmati on concerni ng any viol ati on of either
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article.

(c) For the purposes of an investigati on under this article,

the conm ssioner or any officer designated by the conmn ssi oner

may adni ni ster oaths and affirnmati ons, subpoena w t nesses,

conpel their attendance, take evidence and require the

producti on of any books, papers, correspondence, nenoranda,

agreenents or other docunents or records which the conm ssi oner

deens relevant or nmaterial to the inquiry.

(d) If any matter which the division seeks to obtain by

request is |ocated outside this Commonweal th, the person so

requested may nake it available to the division or its

representative to be exanined at the place where it is | ocated.

The di vision may desi gnate representatives, including officials

of the state in which the matter is |located, to i nspect the

matter on its behalf, and the division nmay respond to sinmlar

requests fromofficials of other states.

(e) Except as provided in clause (f), the departnent's

papers, docunents, reports or evidence relative to the subject

of investigation under this section shall not be subject to

public inspection for as |long a period as the conm ssi oner deens

reasonably necessary to conplete the investigation, to protect

the person investigated fromunwarranted injury or to serve the

public interest. Such papers, docunments, reports or evidence

shall not be subject to subpoena or subpoena duces tecum until

opened for public inspection by the conm ssioner and a heari ng,

unl ess the conm ssi oner otherw se consents or, after notice to

t he conm ssi oner and a hearing, the Commonweal th Court

deternmines that the public interest and any ongoi ng

i nvestigati on by the conmmi ssi oner woul d not be unnecessarily

i eopardi zed by conpliance with the subpoena duces tecum
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(f) The division shall furnish all papers, docunents,

reports, conplaints or other facts or evidence to any police,

sheriff or other | aw enforcenment agency or governnental entity

duly authorized to receive such i nfornmati on, when so requested,

and shall assist and cooperate with those agenci es.

(g) The conm ssioner shall ensure that the division

aqgqgressi vely pursues all reported i ncidents of probable workers'

conpensation fraud, as defined in Article XI, and forward to the

appropri ate disciplinary body the nanes, along with al

supporting evidence, of individuals |icensed under the | aws of

this Commonweal th suspected of actively engagi ng i n fraudul ent

activity. The division shall report to the conm Ssi oner any

i nsurer suspected of actively engaging in the fraudul ent deni al

of cl ai ns.

Section 1203. (a) To fund the investigati on and prosecuti on

of workers' conpensation fraud there shall be an annual

assessnent, payable in each fiscal year in which the assessnent

is made, on insurers and self-insurers under this act. The

commi ssi oner shall nmke the assessnent and coll ect noneys based

on the ratio that such insurer's or self-insurer's paynents of

conpensation bear to the total conpensation paid in the

precedi ng cal endar year in which the assessnent is nmade. The

assessnent shall be nade in accordance with the foll ow ng

pr ovi si ons:

(1) The aggregate anount of the assessnent shall be

deterni ned by the conmi ssioner or his desi gnees, pursuant to

par agraphs (3), (4) and (5).

(2) The ampunt coll ected, together with the fines coll ected

for violations of the unlawful acts enunerated in Article Xl

shall be deposited in the Wrkers' Conpensati on Fraud
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Enf or cenent Account, which is hereby created as a restricted

account, separate and apart fromall other public noneys or

funds of the Commpnweal th, for use in carrying out the

provi sions of this act.

(3) Any funds not expended in the fiscal year for which they

have been assessed shall be applied to satisfy, for the

i medi ately following fiscal year, the mininumtotal anount

requi red by paragraph (4) and thereby reduce the annual

assessnent by the conmi ssi oner.

(4) For the 1992-1993 fiscal year the total anpunt of

revenue derived fromthe annual assessnent pursuant to this

cl ause shall, together with the total funds coll ected pursuant

to fines i mposed for unlawful acts enunerated in Article Xl, not

be less than two mllion dollars and not nobre than three nmillion

(5) |In subsequent fiscal years the total revenue derived

fromthe assessnents shall not increase by a greater percentage

t han the annual percentage increase in the Consuner Price |ndex

for all Urban Wage Earners during the prior cal endar year, as

certified by the conm ssioner as of June 30 of the fiscal year

in which the new assessnent is to be nade.

(6) After incidental expenses, sixty per centumof the funds

to be used for the purposes of this section shall be provided to

the division for investigative work, and forty per centum of the

funds shall be distributed to district attorneys, pursuant to a

deterni nation by the conm ssioner as to the nost effective

di stri buti on of noneys for purposes of the investigati on and

prosecuti on of workers' conpensation i nsurance fraud cases. The

conmmi ssi oner shall consi der popul ati on and hi storical incident

of insurance fraud when awardi ng noney to district attorneys.
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(b)Y Each district attorney desiring a portion of the funds

shall submt to the division a plan detailing his projected use

of any nobneys which nay be provided. The plan shall include a

detai |l ed accounti ng of assessed funds recei ved and expended in

prior years, including at a m ni num

(1) the anmpbunt of funds recei ved and expended;

(2) the uses to which those funds were put, incl uding

paynent of sal ari es and expenses, purchase of equi pnment and

suppl i es and ot her expenditures by type;

(3) result achieved as a consequence of expenditures nade,

i ncludi ng the nunber of investigations, arrests, indictnments,

convi ctions and the anpunts originally clained in cases

prosecut ed conpared to paynent actually nade in those cases; and

(4) other relevant i nformati on whi ch the division nmay

reasonably require. The plan shall be subnmitted within ninety

days of the deadli ne established by the division.

(c) Any district attorney receiving funds under this section

shall submt an annual report to the division regardi ng the

success of their efforts.

(d) Docunents required under this section shall be public

records.

Section 1204. The conni ssi oner shall annually conpil e and

report to the General Assenbly on or before March 1 the

following information for the previous fiscal year:

(1) The nunber of cases reported to the division.

(2) The nunber of cases rejected for which an investigati on

was not initiated by the division due to insufficient evidence

to proceed, and the nunber of reported cases rejected for which

an i nvestigation was not initiated by the division due to any

ot her reason.
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(3) The nunber of cases that were prosecuted in cooperation

with Commonweal th |icensi ng agenci es.

(4) The nunber of cases prosecuted using funds recei ved

under Article Xl.

(5) An estimate of the econonmi c val ue of insurance fraud by

type of insurance fraud.

(6) Recommendati ons on ways i nsurance fraud nmay be reduced.

(7) A sunmary of the division's activities ai ned at reduci ng

fraud in conjunction with other | aw enforcenent agenci es.

(8) A sunmary of the division's activities with respect to

the reducti on of fraudul ent denials and paynent of conpensati on.

Section 1205. Wthin existing resources, insurers |licensed

to sell workers' conpensation i nsurance in this Conmmpnweal th and

sel f-insured enpl oyers and professi onal associ ati ons shal

desi gnate enpl oyes to i nvestigate and report to the division

regardi ng possi ble fraudul ent activities relating to workers'

conpensati on i nsurance. The enpl oyes shall actively cooperate

with the division in its investigations.

Section 1206. (a) The division shall maintain and operate a

deposi tory data base containi ng concluded and current fraudul ent

clains investigati ons. The data contai ned shall be linmted to

i nformati on which the conni ssioner deternines i s necessary for

t he aggressi ve and effective investigati on and nonitori ng of

wor kers' conpensati on i nsurance fraud cl ai ns.

(b) Upon witten request to an insurer by an authori zed

gover nnent al agency, an insurer or agent authorized by the

insurer to act on its behalf shall release to the division al

rel evant i nformati on deened i nportant to the division by the

conmmi ssioner relating to any specific workers' conpensati on

fraud i nvestigati on.
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(c) (1) Wien an insurer knows or reasonably knows the

identity of a person who it has reason to believe committed a

fraudul ent act relating to a workers' conpensati on i nsurance

claimor has know edge of a fraudul ent act which is reasonably

beli eved not to have been reported to an authori zed agency, the

insurer or its agent shall notify the local district attorney

and the division. The insurer shall state in its notice the

basis of its know edge or reasonabl e beli ef.

(2) (i) The division shall provide witten notification

that the notice has been filed to all persons who are i nplicated

in the notice.

(ii) The notification shall include the basis of the notice.

(iii) The division shall provide all persons who are

inmplicated in the notice with an opportunity to present

excul patory evi dence.

(d) An insurer providing infornmation to an authori zed

gover nnent al agency pursuant to this section shall provide the

information within a reasonable tinme, but no later than thirty

days after the date on which the duty to report arose.

(e) (1) Any information acquired pursuant to this article

shall not be part of the public record. Except as otherw se

provi ded by | aw, any authori zed gover nnental agency, insurer or

agent which receives any i nformati on furni shed pursuant to this

article shall not release that infornation to any person not

aut hori zed to receive the informati on under this article. A

person who violates this clause is quilty of a m sdemeanor of

the third degree.

(2) The evidence or information described in this section

shall be privil eged and shall not be subject to subpoena or

subpoena duces tecumin a civil or crimnal proceedi ng, unless,
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after reasonable notice to any insurer, an agent or authorized

gover nnental agency which has an interest in the infornmation,

and a hearing, the court determ nes that the public i nterest and

any ongoi ng i nvestigati on by the authori zed governnental agency,

i nsurer or agent, will not be jeopardi zed by its disclosure or

by the i ssuance of and conpliance with a subpoena or subpoena

duces tecum

(3) No insurer, or agent authorized by an insurer to act on

its behalf, who furnishes information, witten or oral, pursuant

to this article, and no authori zed governnental agency or its

enpl oyes who furnish or receive information, witten or oral

pursuant to this article or assists in any i nvestigation of a

suspected violation of Article XI conducted by an authori zed

gover nnent al agency shall be subject to any civil liability in a

cause or action of any kind where the insurer, authorized agent

or authorized governnental agency acts in good faith, w thout

mal i ce, and reasonably believes that the action taken was

warranted by the then-known facts, obtained by reasonabl e

efforts. Nothing in this article is intended to, nor does in any

way or manner, abrogate or | essen the existing conmbon | aw or

statutory privileges and i munities of an insurer or agent

aut hori zed by the insurer to act on its behalf, or any

aut hori zed governnental agency or its enpl oyes.

(4) The departnent shall provide access for the Majority

Chai rnen and the Mnority Chairnmen of the Appropriati ons

Committee and the Banki ng and | nsurance Committee of the Senate

and the Majority Chairnen and the Mnority Chairmen of the

Appropriations Conmmttee and the | nsurance Conmittee of the

House of Representatives to the depository data base for

pur poses consistent with this article.
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Section 23. Notw thstanding any other provision of law to
the contrary, regul ations promul gated under the authority of
section 306(f.1)(3)(ii) of the act, as added by this act, shal
not be subject to the provisions of the act of Cctober 15, 1980
(P.L.950, No.164), known as the Commonweal th Attorneys Act, or
the act of June 25, 1982 (P.L.633, No.181), known as the
Regul at ory Revi ew Act.

Section 24. (a) The following acts and parts of acts are
r epeal ed:

Section 654 of the act of May 17, 1921 (P.L.682, No.284),
known as The I nsurance Conpany Law of 1921.

75 Pa.C. S. 88 1735 and 1737.

(b) The provisions of 75 Pa.C. S. 88 1720 and 1722 are
repeal ed insofar as they relate to workers' conpensation
paynents or other benefits under the Wrkers' Conpensation Act.

(c) Al other acts and parts of acts are repeal ed i nsofar as
they are inconsistent with this act.

Section 25. This act shall take effect as follows:

(1) Articles VIIl and I X of the act shall take effect in

120 days.

(2) Article VII of the act shall take effect
i mredi ately.
(3) This section shall take effect imediately.
(4) The remainder of this act shall take effect in 60

days.
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